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THE    STATE    OF    NEW    YORK. 
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In  the  Matter  of  the  Probate  of  the  Last  Will  and  Testament 
of  Bakton  W.  S.  Mabtikdaij£»  Deceased. 

(Surrogate's  Courts  Kings  County^  November,  1910.) 

Hanbamus— PBOCEa>usB  AND  Rbuet  (Godk  Cnr.  Pbo.,  ||  2007-2086)— 

Pbbbmftobt  Wbit — ^AoAiNST  Whom  Issued. 
WZ11.S — ^Ths  Testamantabt   Instrument   ob  Act — ^Bbquisites,   Form 

AND    VAUDITT — ^INSTBUMENTS    BXFEBBED   TO. 

Where  testator  gare  and  devised  his  entire  estate  to  his  wife 
and  directed  tliat  certain  corporate  stock  mentioned  in  a  certain 
agreement  should  pass  under  his  will,  the  agreement  referred  to  is 
no  part  of  the  will  and  should  not  be  included  in  the  probate  and 
record. 

Proceedings  upon  the  probate  of  a  will. 

Dykman,  Oeland  &  Kuhn  (John  J.  Kuhn  and  William  W. 
Taylor,  of  counsel),  for  proponent. 

Foley  &  Powell  (Henry  A.  Powell,  of  counsel),  for  respon- 
dent. 

Ketcham,  S. — The  will  propounded  contains  a  gift  and 
devise  of  the  entire  estate  to  the  testator's  wife.  It  then  pro- 
ceeds as  follows: 
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"  Third.  It  is  niy  will  and  I  hereby  direct  that  the  capital 
stock  of  the  Martindale  Agency,  mentioned  in  a  certain  agree- 
ment entered  into  between  George  B.  Martindale  and  myself 
and  bearing  date  the  7th  day  of  January,  1909,  of  which  I 
may  die  possessed,  shall  pass  under  this  will  subject  to  all  the 
terms  and  provisions  of  the  said  agreement." 

The  question  is  presented  by  proper  answer  whether  or  not, 
in  the  probate  and  record  of  the  will,  shall  be  included,  as  a 
part  thereof,  the  entire  agreement  referred  to  in  the  third 
paragraph  of  the  will. 

It  is  "  unquestionably  the  law  of  this  state  that  an  unattested 
paper  which  is  of  a  testamentary  character  cannot  be  taken  as 
a  part  of  the  will,  even  if  referred  to  by  that  instrument." 
Booth  V.  Baptist  Church,  126  N.  Y.  215,  224. 

Whether  or  not  an  instrument  purely  contractual  can  ever 
be  made  a  part  of  a  will  by  reference,  there  is  no  intention 
revealed  in  this  will  that  the  instrument  therein  mentioned  shall 
be  a  part  thereof. 

Even  when  a  testator's  meaning  is  in  balance,  it  is  the 
duty  to  ascribe  normal  rather  than  eccentric  purposes.  In 
this  case  the  incorporation  of  the  extrinsic  paper  would  be 
useless,  for  it  would  change  nothing.  There  is  no  indication 
that  the  testator  intended  to  load  his  will  with  a  mass  of 
words  which,  if  introduced,  would  not  affect  the  disposition 
of  his  estate. 

Hence,  in  the  absence  of  any  evidence  to  the  contrary,  it 
must  be  found  that  he  did  not  harbor  an  idle  and  fantastic 
purpose  and  that  it  did  not  occur  to  him  that  a  part  of  his 
will  was  the  contract  in  question. 

The  will  should  be  admitted  according  to  its  face. 

Decreed  accordingly. 
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In  the  Matter  of  the  Probate  of  the  Last  Will  and  Testament 
of  Emmelike  M.  England,  Deceased. 

{Surrogate's  Courts  Kings  County ^  Novemher,  1910.) 

Tbxjsts:  Pubposes  fob  which  EjXfbess  Trusts  abb  Valid — Passive" 
Tbusts:  Exectttion  of  Tbusts  as  Powebs — ^Tbusts  to  be  Exe- 
cuted AS  POWEBS. 

A  devise  to  an  executor  in  trust,  which  does  not  authorize  him 
to  collect  the  rents  and  profits  hut  gives  to  the  life  beneficiary  the 
same  right  to  occupy  the  lands  devised  that  he  would  enjoy  if  he 
possessed  the  legal  estate,  is  a  dry  and  passive  trust  and  not  one 
of  the  permissible  trusts  under  the  laws  of  this  State,  but  the  title- 
to  the  lands  devised  vests  in  the  beneficiaries. 

A  provision  that  in  certain  events  the  executor  shall  rent  a  part 
of  the  premises  and  apply  the  rents  as  directed  does  not  divest  the 
title  of  the  life  tenants,  nor  create  a  trust,  but  is  valid  as  a  power 
in  trust. 

Such  power  is  not  invalid  because  in  case  of  sale  the  share  of 
each  legatee  is  to  be  paid  when  he  arrives  at  the  age  of  twenty- 
three  years,  but  upon  conversion  of  the  real  estate  each  legatee  will 
take  a  present  right  to  his  legacy  with  postponement  of  its  pay- 
ment 

Nor  is  the  power  impaired  because  in  case  of  the  death  of  a 
legatee  his  share  is  to  be  paid  to  his  survivors,  but  in  case  of  such 
death  the  legacy  will  become  immediately  payable  and  no  sus- 
pension is  possible  beyond  the  life  of  the  life  tenant  and  that  of 
the  deceased  legatee. 

Peoceedings  upon  the  probate  of  a  will. 

Robert  E.  Doherty,  for  the  executor  and  trustee. 

Roy,  Watson  &  Naumer,  for  Franklyn  R.  England. 

Katherine  B.  Daniel,  special  guardian. 

Ketcham,  S. — The  finding  in  this  case  will  be  that  the 
trust  attempted  in  the  sixth  paragraph  of  the  will  was  a  dry 
and  passive  trust;  that  the  legal  estate  in  the  lands  sought 
to  be  affected  thereby  was  dcvisoti   co  rrr.nklyn  R.  England,. 
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his  wife  and  his  children  in  equal  3hares  during  the  life  of 
Franklyn  R.  England,  and  that  the  trust,  so  far  as  it  directed 
or  authorized  the  performance  of  any  act  by  the  executors 
either  during  or  after  the  life  of  Franklyn  R.  England,  is 
Talid  only  as  a  power  in  trust. 

The  will  is  so  exceptional  that  an  analysis  of  its  words 
would  afford  little  of  general  value.  The  trust  during  the 
life  of  Franklyn  is  not  one  of  the  permissible  trusts,  since 
the  executor  was  not  thereby  authorized  to  receive  the  rents 
and  profits.  Real  Prop.  Law,  §§  96,  97.  Hence,  during 
the  life  of  Franklyn,  the  lands  must  descend,  unless  there  is 
found  in  him,  either  alone  or  with  his  wife  and  children, 
such  right  of  possession  as  under  the  statute  will  vest  a  legal 
estate.    Real  Prop.  Law,  §  93. 

The  right  "  to  occupy,"  which  the  will  gives,  is  a  right 
to  the  possession  and  to  the  rents  and  profits.  This  right  is 
fettered  by  certain  requirements  which,  whether  they  are 
called  conditions  or  not,  impose  upon  the  occupants  no  duty 
•or  burden  which  they  would  not  be  charged  with  as  life  tenants, 
in  the  absence  of  the  restrictions.  If,  then,  the  possession 
bestowed  is,  in  terms,  no  less  actual  and  untrammeled  than  it 
would  be  if  no  restrictions  were  indicated,  it  is  the  same  sort 
of  actual  possession,  the  same  right  to  the  rents  and  profits, 
as  those  which  under  the  statue  create  a  legal  estate. 

The  provision,  that  in  certain  events  the  executors  shall 
rent  a  part  of  the  premises  and  apply  the  rents  to  the  pay- 
ment of  charges  upon  the  house  and  render  the  surplus  to 
one  of  the  life  tenants,  cannot  create  a  trust,  for  it  does  not 
contemplate  that  the  proposed  trustees  upon  intervening  shall 
divest  the  title  of  the  life  tenants,  already  vested. 

In  no  event  are  the  executors  to  take  away  the  title  to  the 
whole  premises,  and  a  trust  as  to  a  single  floor  or  other  un- 
divided portion  of  a  house  is  inconceivable. 

This  forces  the  inquiry  as  to  whether  the  duties  intended 
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to  be  perfoimed  by  the  executors  can  be  lawfully  discharged 
under  a  power*  A  power  to  lease  lands  for  the  purpose  of 
paying  charges  thereon  is  within  the  definition  of  the  statute. 
Real  Prop.  Law,  §  181.  It  is  a  general  power  in  trust  where 
persons  other  than  the  grantee  of  the  power  are  designated 
as  entitled  to  the  proceeds  or  other  benefits  to  result  from 
its  execution.    Real  Prop.  Law,  §  1S7. 

The  persons  under  this  will  who  were  designated  therein 
as  entitled  to  the  benefits  to  result  from  the  leasing  of  a 
portion  of  the  premises  are  the  life  tenants,  as  well  as  the 
remaindermen,  whose  estate  is  to  be  saved  from  forfeiture 
and  whose  improvements  are  to  be  preserved  from  dUapida- 
tion.  The  executors,  therefore,  have  a  power,  imposed  upon 
the  life  estate,  to  lease  the  premises  and  to  apply  the  rents 
in  accordance  with  the  will. 

The  effort  to  create  a  trust  in  remainder  to  sell  the  lands 
for  the  benefit  of  the  legatees  named  should  fail,  unless  it 
can  be  seen  that  the  executors  are  empowered  to  receive  the 
rents  and  profits.  Real  Prop.  Law,  §  97.  No  such  power 
is  expressly  given  and  the  will  does  not  yield  any  implication 
of  its  existence.  The  right  or  duty  to  receive  the  rents  and 
profits  cannot  be  derived  from  the  mere  words  of  devise,  for 
the  statute  declares  that  no  estate  shaU  vest  in  the  trustee, 
even  when  there  is  a  "  devise ''  to  him,  unless  he  is  "  also 
empowered  to  receive  the  rents  and  profits.*' 

In  its  absence,  the  executors  took  a  power  of  sale,  and  the 
lands  descended  subject  to  the  execution  of  the  power.  This 
power  is  not  invalid  because,  in  case  of  sale,  the  share  of 
each  legatee  is  to  be  paid  when  he  arrives  at  the  age  of 
twenty-three  years.  Upon  conversion  of  the  real  estate  each 
legatee  will  take  a  present  right  to  his  legacy,  with  postpone- 
ment of  its  payment. 

Nor  is  the  power  impaired  because,  in  case  of  the  death  of 
a  legatee,  his  share  shall  be  paid  to  his  survivoics.     In  case 


6       SURROGATE'S  COURT  REPORTS. 

of  such  death  the  legacy  will  become  immediately  payable 
by  the  terms  of  the  will,  and  no  suspension  is  possible  beyond 
the  life  of  Franklyn  and  the  life  of  the  deceased  legatee. 

The  decree  of  probate  will  contain  a  construction  of  the 
will  accordingly. 

Decreed  accordingly. 


Matter  af  the  Transfer  Tax  on  the  Estate  of  Charles  B. 

Whiting,  Deceased. 

{BurroQate'8  Court ,  New  York  County,  November,  1910.) 

Taxes — Inhvbitancb  and  Transivb  Taxes — ^Pbopebtt  and   Intebest 

Subject   to  Tax — Estates   of  Nonbbbidbnts — ^Pbofebtt  Taxable  i 

and  Rate.  | 

Only  the  personal  property  in  this  State  of  a  non-resident  de-  • 

cedent  is  subject  to  a  transfer  tax  and  the  value  of  such  property 
Is  to  be  determined  as  of  the  date  of  decedent's  death. 

Where  it  appears  that  an  executor  has  used  property  out  of  the 
State  belonging  to  a  non-resident  decedent  in  the  full  payment  of 
the  pecuniary  legacies  and  that  all  of  decedent's  property  in 
this  State  passes  to  a  residuary  legatee  who  is  in  a  class  of  persons 
taxable  at  one  per  cent,  the  transfer  tax  must  be  imposed  at  that 
rate. 

Appeal  from  an  order  fixing  transfer  tax. 

John  S.  Jenkins  and  Thomas  B.  Casey,  for  Comptroller. 

Thomas  Mills  Day,  for  executor. 

Thomas,  S. — In  the  case  of  a  nonresident  decedent  it  is 
only  the  personal  property  situated  in  this  State  that  is  the 
subject  of  transfer  tax.     The  purpose  of  the  appraisal  is. 
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therefore,  to  determine  the  value  of  such  property,  and  such 
value  must  be  determined  as  of  the  date  of  death  of  the  de- 
cedent. It  is  only  as  incidental  to  this  purpose,  and  in 
order  to  apportion  between  the  property  in  this  State  and 
the  property  elsewhere  the  debts  and  expenses  of  adminis- 
tration, that  an  inquiry  is  made  into  the  value  of  the  prop- 
erty located  outside  of  this  State.  Where  it  is  shown,  as  it 
is  in  this  case,  that  the  property  outside  of  this  State  has 
been  used  by  the  executor  in  the  exercise  of  his  acknowledged 
right  of  election  to  pay  the  pecuniary  legacies,  that  it  has 
proved  sufficient  to  pay  all  of  them,  and  that  all  of  the 
property  in  this  State  passes  to  a  residuary  legatee  who  is  in 
the  class  of  persons  taxable  at  one  per  cent.,  the  tax  must  be 
imposed  at  that  rate.  The  order  fixing  tax  is  reversed. 
Decreed  accordingly. 


Matter  of  the  Judicial  Settlement  of  the  Account  of  Anna 
Clakk  and  Ezekiel  Fixman,  as  Executors  of  Nathan 
E.  Clark,  Deceased,  for  the  Acts  and  Doings  of  Said 
Nathan  E.  Clark,  as  Executor  of  the  Last  Will  and 
Testament  of  Jacob  Rauth,  Deceased. 

{Surrogate's  Court,  New  York  County,  November,  1910.) 

EZECUTOBS     AND     ADMIXISTRATOBS — RIGHTS     AND     LlABH^ITnCS     BETWEEN 
REPBESENTATrVES   AND  ESTATE:     DEALINGS   OF  RePBESENTATIVE   WITH 

Estate,  Beneficiabies  ob  Cobepbesentatives — ^Use  of  Pbopebtt  fob 
Individual  Pboftt — Liabh^ity  fob  Intebests  ob  Pbofits:  Intebest 
ON  Funds  ob  Pbopebtt — Sums  Deposited  in  Bank. 
Tbusts — Following    Tbust    Pbopebtt — Recovebt    of    Bank    Deposits 

HADE  BT  TBUSTEES. 

Where  an  executor  under  a  power  of  sale  given  by  the  will  sells 
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certain  premises  and  deposits  the  proceeds  of  such  sale  to  his  own 
credit  in  two  banks,  and  at  the  time  of  his  death  the  balance  in 
each  bank  to  his  credit  was  a  part  of  such  deposit,  his  executors 
must  pay  to  the  legal  representatives  of  the  estate  of  which  he  was 
the  executor  the  aggregate  amount  of  such  balances  with  interest 
at  two  per  cent  beglzining  thirty  days  after  the  executors  of  the 
deceased  executor  had  qualified  as  such. 

The  amount  of  disbursements  made  by  the  deceased  executor 
from  such  deposits  for  taxes  and  repairs  on  and  to  his  individual 
real  estate  is  chargeable  against  the  proceeds  of  a  sale  thereof 
made  by  his  executor  since  his  decease;  the  payment  for  taxes 
with  interest  at  six  per  cent  from  the  time  of  payment  to  the 
date  of  said  sale ;  the  amount  disbursed  for  repairs  without  interest 

As  to  disbursements  for  coal  and  electric  light  for  the  tenants 
and  for  fire  insurance  of  the  deceased  executor's  real  estate,  they 
are  chargeable  to  the  income  therefrom  rather  than  to  the  proceeds 
of  the  sale  thereof,  and  as  to  them  the  estate  of  which  he  was  the 
executor  stands  only  as  an  unsecured  creditor. 

Where  disbursements  from  such  deposits  for  premiums  on  the 
life  insurance  of  the  deceased  executor  formed  only  a  part  of  the 
premiums  paid  upon  the  policies,  the  estate  of  which  he  was  execu- 
tor may  elect  to  share  in  the  proceeds  of  the  policies  in  the  propor- 
tion that  the  payments  from  said  estate  bear  to  the  value  of  the 
policies  at  the  time  such  imyments  were  made. 

Upon  an  amount  for  which  the  estate  of  the  deceased  executor 
was  indebted  to  the  other  estate,  as  to  which  amount  the  latter  es- 
tate was  an  unsecured  creditor,  it  is  entitled  to  interest  at  six  per 
cent  from  the  time  that  the  deceased  executor  received  the  money 
and  deposited  it  to  his  own  account,  such  interest  to  be  computed 
semi-annually. 

Proceeding  upon  the  judicial  settlement  of  the  accounts  of 
executors. 


Clarence  M.  Lewis,  for  petitioner. 

Herman  Grettner,  for  objecting  parties. 

Thomas,  S. — The  present  accounting  is  by  the  executors 
of  Nathan  E.  Clark,  deceased,  and  concerns  the  acts  and 
doings  of  said  Nathan  E.  Clark  as  executor  of  Jacob  Rauth, 
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deceased.  Nathan  E.  Clark,  as  the  executor  of  Jacob  Rauth 
and  under  a  power  of  sale  granted  to  him  in  the  will  of 
Jacob  Rauthy  sold  the  premises  No.  104  East  Eighty-fifth 
street  and  deposited  the  proceeds  of  such  sale  to  his  own 
credit  in  the  Twelfth  Ward  Bank  and  in  the  Riverside  Bank. 
It  sufficiently  appears  from  the  agreed  statement  of  facts 
that  the  balance  in  the  Twelfth  Ward  Bank  and  that  in  the 
Riverside  Bank  at  the  time  of  his  death  were  parts  of  the 
moneys  improperly  diverted  from  the  estate  of  Jacob  Rauth. 
The  aggregate  of  these  sums,  amounting  to  $1,954.27,  must 
be  paid  to  the  legal  representative  of  the  estate  of  Jacob 
Rauth,  and  the  executors  of  Clark  must  also  be  charged  with 
the  interest  which  they  might  have  received  from  the  amount 
if  they  had  deposited  the  moneys  in  a  trust  company.  I  fix 
this  interest  at  two  per  cent.,  to  begin  thirty  days  after  the 
executors  of  Clark  qualified  as  such. 

Disbursements  were  made  by  Clark  from  the  moneys  of 
the  Rauth  estate,  improperly  deposited  to  his  own  credit  as 
already  stated,  for  taxes  and  repairs  on  and  to  his  own  in- 
dividual real  estate  in  East  Ninety-first  street,  which  real 
estate  has  been  sold  by  the  accountants,  his  executors,  since 
his  death.  The  payments  for  taxes  relieved  that  real  estate 
from  liens,  and  part  of  the  proceeds  of  that  real  estate  now 
in  the  hands  of  Clark's  executors  represents  that  money, 
with  interest  thereon  at  six  per  cent,  from  the  time  of  pay- 
ment to  the  time  of  the  sale,  which  will  be  directed  to  be 
paid  to  the  legal  representative  of  Jacob  Rauth.  The  moneys 
paid  by  Clark  for  repairs  increased  the  value  of  the  Ninety- 
first  street  property  to  the  extent  of  the  moneys  so  disbursed, 
and  that  amount,  but  without  interest,  will  also  be  paid  to  the 
legal  representative  of  Jacob  Rauth.  Disbursements  for  coal 
consumed  in  keeping  the  tenants  of  the  Ninety-first  street 
house  warm,  for  electric  light  furnished  for  their  comfort, 
and  for  fire  insurance  to  indemnify   Clark   against   possible 
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loss  by  fire,  were  represented  by  the  income  of  the  Ninety- 
first  street  property  and  not  by  the  money  received  on  its  sale. 
As  to  these  the  estate  of  Jacob  Rauth  must  stand  as  an  un- 
secured general  creditor. 

Clark  used  certain  of  the  moneys  of  the  Rauth  estate  in 
making  payments  of  premiums  on  two  insurance  policies 
upon  his  own  life,  which  policies  were  payable  to  himself 
or  his  own  estate.  Since  his  death  the  amounts  of  these 
policies,  to  wit,  $20,000,  less  the  amount  of  loans,  aggregat- 
ing $6,170,  obtained  from  the  insurance  companies  upon  them 
by  him,  have  been  paid  by  the  insurance  company  to  his  execu- 
tors, and  this  money  is  now  in  their  possession.  The  payments 
of  premiums  made  out  of  the  trust  funds  were  the  last  pay- 
ments of  premiums  made  on  these  policies,  and  they  were  in- 
strumental in  keping  the  policies  alive.  The  use  by  Clark 
of  the  moneys  of  the  Rauth  estate  in  making  payments  on 
the  policies  on  his  life  for  the  benefit  of  his  individual  estate 
was  a  breach  of  trust.  It  was  competent  for  the  legal 
representative  of  the  Rauth  estate  to  elect  either  that 
the  Rauth  estate  become  a  creditor  by  the  transaction, 
with  a  lien  upon  the  policies  of  insurance  for  the  amount  of 
the  premiums  advanced  from  that  estate,  or  to  adopt  the 
transaction  as  one  giving  to  the  Rauth  estate  the  rights  of 
a  participant  in  the  proceeds  of  the  policies.  It  happened 
that  the  payment  of  these  premiums  was  a  good  speculation, 
and  the  Rauth  estate  now  elects,  as  it  has  a  right  to  do,  to 
demand  a  share  of  the  resultant  profits.  If  the  entire 
amount  of  the  premiums  which  formed  the  price  for  the  re- 
sultant payment  of  the  policies  had  come  from  the  Rauth 
estate  that  estate  would  have  been  entitled  to  the  whole  of 
the  proceeds  upon  the  principles  laid  down  in  Holmes  v. 
Oilman,  188  N.  Y,  869.  Since  these  premiums  formed  only 
a  part  of  the  consideration  for  the  policies,  the  Rauth  es- 
tate may  justly  claim  a  right  to  share  in  those  proceeds  in 
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the  proportion  that  the  payments  from  the  Rauth  estate  bore 
to  the  value  of  the  policies  at  the  time  those  payments  were 
made.  This  result  the  representatives  of  the  Rauth  estate  pro- 
pose to  accomplish  by  treating  the  aggregate  of  premiums 
paid  by  Clark  from  his  own  funds  as  the  value  of  the  interest 
of  Mr.  Clark  in  the  policies  at  the  time  when  he  made  the  im- 
proper use  of  the  Rauth  moneys,  and  this  method  of  computa- 
tion would  seem  to  have  been  approved  by  the  Appellate  Divi- 
sion of  this  department  in  Dayton  v.  H.  B.  Claflin  Co.,  19 
App.  Div.  ISO.  In  this  computation  it  will  be  noted  that  no 
interest  on  the  earlier  payments  is  taken  into  consideration, 
nor,  as  an  offset  to  such  interest,  has  the  value  of  the  insur- 
ance that  Mr.  Clark  enjoyed  because  of  the  earlier  payments 
of  premiums  been  accorded  any  weight.  The  facts  in  this  case 
differ  from  those  in  the  case  last  cited  in  this,  that  when  Mr. 
Clark  used  the  money  of  the  Rauth  estate  the  premiums  pre- 
viously paid  by  him  had  to  the  extent  of  $6,170  been  re- 
turned to  him  in  the  form  of  loans  on  the  policy,  and  when 
the  Rauth  money  was  used  by  him  his  interest  in  the  ad- 
venture represented  by  the  policies  had  to  that  extent  been 
reduced.  The  theory  upon  which  the  representative  of  the 
Rauth  estate  asks  to  share  in  the  benefit  of  these  policies  is 
in  my  judgment  exceedingly  conservative,  and  has  the  merit 
of  being  supported  by  positive,  direct  and  controlling  au- 
thority. Its  application  will  require  a  determination  that 
the  Rauth  estate  is  entitled  to  eleven  and  one-fifth  per  cent, 
of  the  total  amount  received  under  the  policies  of  insurance, 
to  wit,  $£0,000,  and  that  eleven  and  one-fifth  per  cent,  of 
that  amount,- or  $2,300,  belongs  to  the  Rauth  estate,  with  in- 
terest at  two  per  cent,  since  the  time  of  the  collection  of  the 
insurance. 

As  a  result  of  all  these  direct  charges  in  favor  of  the  Rauth 
estate  that  estate  is  still  an  unsecured  creditor  for  a  consider- 
able sum,  and  will  be  entitled  to  interest  on  this  balance  at  six 
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per  cent,  from  the  time  when  Clark  received  the  moneys  and 
deposited  them  to  his  own  account  such  interest  to  be  com- 
puted with  semi-annual  rests. 

Tax  costs  and  settle  decision  and  decree  on  notice. 


Matter  of  the  Judicial  Settlement  of  the  Account  of  Proceed- 
ings of  Kings  County  Trust  Company,  as  Executor  of 
and  Under  the  Last  Will  and  Testament  of  John  Seton, 
Deceased. 

iBurrogate*8  Court,  Kings  CouHty,  NavemheTf  1910.) 

EXBCUTOBS  AND  ADMINISTIUTOBS — COMPENSATION:  BiGHT  TO  COMPENSA- 
TION AND  Persons  Entitlsd — ^Rioht  as  Exbcutobs  ob  Tbustees: 
Pabticulab  Sebvices  and  Rate  and  Computation  of' Amount  ot 
Commissions — Computation  or  Amount  of  Estate — What  abb 
Receipts  and  Payments — Specific  Bequests  ob  Devises. 

WnXS — INTEBPBETATION  AND  CONSTBUCTION — ^TEBMS  DEFINING  THE  NA- 
TUBE  AND  QUAUTY  OF  ESTATES  OB  INTEBBSTS — ^TlTLE  IMPLIED  IN 
EXECUTOBS:   DiBECTION  TO  PAY  INCOME. 

A  trust  to  pay  the  income  of  an  estate  quarterly  to  testator's 
wife  and  daughter  was  to  cease  upon  the  death  of  the  wife  and  the 
corpus  of  the  trust  estate  was  to  become  the  property  of  the  daugh- 
ter. If  the  wife  died  before  the  testator  the  whole  of  the  estate 
was  given  to  the  daughter  and  in  case  of  her  death  before  the  testa- 
tor the  wife  was  to  receive  the  entire  income  from  the  trust  estate 
during  her  life  and  upon  her  death  the  trust  was  to  cease  and  the 
estate  forming  the  corpus  of  the  trust  was  to  become  the  property 
of  testator's  son.  The  will  provided  that  the  provisions  made  for 
the  wife  if  accepted  by  her  should  be  taken  in  lieu  of  dower  but 
should  she  elect  to  receive  dower  instead  of  said  provision  then  the 
entire  net  proceeds  from  the  remaining  trust  estate  should  be  paid 
to  the  daughter  in  the  manner  provided.  The  wife  elected  to  take 
her  dower  and  the  daughter  claimed  the  estate  absolutely.  Held, 
that  the  decree  of  distribution  should  provide  that  the  executor 
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tranflfer  the  trust  estate  to  itself  as  trustee  to  be  held  during  the 
life  of  the  wife  for  the  benefit  of  the  daughter. 

An  executor,  as  such,  is  not  entitled  to  commissions  on  income 
collected;  but,  if  there  be  a  trust  oi)erative  during  the  period  of 
such  collections,  commissions  thereon  can  be  allowed  to  the  trustee. 
Where  the  will  directed  the  executor  to  take  an  inventory  of  the 
stock  on  hand  and  that  upon  appraisal  it  should  form  an  asset  of 
the  estate  and  that  the  value  of  the  stock  as  shown  by  the  inventory 
should  be  deducted  from  a  gift  of  ten  thousand  dollars  to  the  son 
in  case  he  should  undertake  decedent's  business,  the  executor  is 
entitled  to  commissions  on  the  value  of  said  stock;  but  he  is  not 
entitled  to  commissions  upon  the  value  of  goods  and  chattels  speci- 
fically bequeathed  to  the  son  by  another  item  of  the  wilL 
* 

Matter  of  judicial  settleoient  of  the  account  of  an  ex- 
ecutor. 

Greorge  V.  Brower,  for  executor. 

Robert  W.  Maloney,  for  Mary  Jane  Seton. 

Ketcham,  S. — The  decree  of  distribution  should  provide 
that  the  executor  transfer  the  trust  estate  to  itself,  as  trustee, 
to  be  held  during  the  life  of  the  wife  for  the  benefit  of  the 
daughter. 

There  was  a  well-defined  trust  under  which,  during  the 
life  of  the  wife,  the  income  was  payable  quarterly  to  the  wife 
and  dau^ter.  Upon  the  death  of  the  wife,  this  trust  was 
to  ^*  cease  and  the  property  forming  the  corpus  of  the  said 
trust  estate  was  to  become  the  property"  of  the  daughter. 
In  the  event  of  the  death  of  the  wife  before  the  death  of  the 
testator,  the  provision  was  ^^  I  give,  devise  and  bequeath  all 
of  my  property  •  ♦  ♦  to  my  said  daughter,"  etc.  In 
the  event  of  the  death  of  the  daughter  before  his  death,  the 
testator  provided  that  the  wife  should  "  receive  the  entire 
income  from  the  trust  estate  during  her  life,  and  upon  her 
death  the  trust  should  cease  and  the  estate  forming  the  corpus 
of  the  trust  should  become  the  property  of  the  son." 
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The  will  contained  the  following  provision: 

"  Sixth.  I  expressly  declare  that  the  provisions  here  made 
for  my  said  wife,  if  accepted  by  her,  shall  be  taken  in  lieu 
of  dower,  but  should  my  said  wife  elect  to  receive  dower  out 
of  my  said  property,  instead  of  the  said  provision  then  the 
entire  net  proceeds  from  the  remaining  trust  estate  shall  be 
paid  to  my  said  daughter  Mary  Jane  Seton,  in  the  manner 
above  provided." 

The  wife  has  elected  to  receive  her  dower,  and  it  is  claimed 
by  the  daughter  that  the  estate  has  become  hers  absolutely. 
The  language  in  the  sixth  paragraph  providing  for  the  dis- 
position in  case  of  the  wife's  election  presents  a  significant 
departure  from  the  phrases  elsewhere  employed  to  express  the 
testator's  intention  in  case  of  possible  deaths.  This  contrast 
would  indicate  that  in  the  case  of  the  wife's  election  the  corpus 
of  the  estate  was  not  intended  for  the  daughter. 

The  words  "  the  entire  net  proceeds  from  the  remaining 
trust  estate  shall  be  paid  to  my  said  daughter  *  *  *  in  the 
the  manner  above  provided,"  could  not  be  regarded  as  the 
equivalent  of  words  devising  the  estate  or  directing  its  pay- 
ment, without  discarding  as  superfluous  the  words  "  entire 
net  proceeds  from  the  remaining  trust,"  as  well  as  the 
provision  for  the  payment  "  in  the  manner  above  provided." 

The  expression  "  proceeds  from "  suggests  the  testator's 
conception  of  something  not  identical  with  the  body  of  the 
trust  estate  but  rather  something  to  be  detached  from  it. 
The  word  "  proceeds  "  may  be  of  doubtful  meaning  and  may 
either  indicate  the  fund  itself  in  a  transmuted  form  or  the 
income  or  increase  thereof  (Words  and  Phrases  Judicially 
Construed,  vol.  6,  sub  nom.  Proceeds)  ;  but  if  the  "  pro- 
ceeds "  are  to  be  derived  from  the  estate  the  estate  cannot  be 
embraced  in  a  gift  of  the  "  proceeds." 

The  executor  as  such  is  not  entitled  to  commissions  on  in- 
come collected.    If,  as  found  suprUy  there  was  a  trust  operative 
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during  the  period  of  these  collections,  it  is  only  to  the  trustee 
that  the  commissions  can  be  allowed. 

It  is  claimed  that  the  executor  should  not  have  commis- 
sions on  certain  tools,  machinery  and  other  articles  mentioned 
in  the  second  paragraph  of  the  will,  or  upon  certain  stock 
in  trade  mentioned  in  the  seventh  paragraph  of  the  will.  The 
argument  in  this  respect  is  that  these  chattels  were  specifically 
bequeathed  to  the  son. 

It  is  found  that  there  was  a  specific  gift  of  all  the  "  tools, 
machinery,  utensils,  fixtures,  horses,  wagons  and  other  appli- 
ances "  which  the  decedent  had  in  use  in  his  business ;  but 
as  to  the  stock  on  hand  there  was  not  a  specific  gift. 

A  legacy  of  $10,000,  which  was  payable,  in  one  event  in 
money  and  in  the  other  event  was  payable  in  part  with  the 
stock  on  hand  in  the  decedent's  business,  at  a  valuation  to  be 
made  by  the  executor,  affords  no  ground  for  regarding  the 
gift  of  the  stock  as  a  specific  legacy. 

The  only  ground  for  excluding  an  executor  from  commis- 
sions on  a  specific  gift  is  that  no  duty  of  administration  falls 
upon  him  with  regard  to  the  article  bequeathed.  It  is  said 
that  the  title  to  the  thing  bequeathed  vests  primarily  in  the 
legatee,  subject,  cf  course,  to  the  right  of  the  executor  to 
regain  it,  if  it  be  needed  for  the  payment  of  debts.  Far 
different  is  the  case  where  a  legacy  is  given  soluble  partly 
in  money  and  partly  in  goods  at  a  valuation  to  be  ascertained 
by  the  executor. 

This  will  directs  the  executor  to  take  an  inventory  of  the 
stock  on  hand.  It  provides  that  the  articles  so  inventoried 
shall  be  appraised  and  upon  appraisal  shall  ^^  form  an  asset 
of  the  (my)  estate,"  and  that  the  value  of  the  stock,  as  shown 
by  the  inventory,  shall  be  deducted  from  the  gift  of  $10,000, 
in  case  the  son  shall  undertake  the  business. 

Commissions   are  allowed  upon  the  value  of  the  stock  on 
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hand  and  not  upon  the  value  of  the  goods  and  chattels  men- 
tioned in  the  second  paragraph  of  the  will. 
Decreed  accordingly. 


Matter  of  the  Judicial  Settlement  of  the  Account  of  Eliza 
Beatty  Moo£e  and  Charles  H.  Goodwin,  as  Executors 
of  and  Trustees  Under  the  Last  Will  and  Testament  of 
Claudius  F.  Beatty,  Deceased. 

{8urroffat€*8  Court,  Kings  County,  November,  1910.) 

EZBCUTOBS     AND     AdMINIBTBATOBS — ^RIGHTS     AND     LlABIUTIES     BETWEEN 

Bepbesentative  and  Estate:  Items  Ohabged  ob  Obedited — Rents 
AND  Pboceeds  of  Land;  Continued  Business  and  Good  Will  and 
Name  or  Decedent's  Business;  Loss  fbom  Failure  to  Sell:  Al- 
lowances— Counsel  Fns — Services  vob  Pebsonal  Benefit  or  Peb- 
80NAL  Bepbesentative. 

Where  a  will  provides  that  the  business  fonnerly  carried  on  by 
the  testator  might  be  continued  by  his  executors  and  trustees,  If 
profitable,  for  not  exceeding  two  years  after  his  decease,  and,  at 
the  end  of  that  time,  or  sooner  If  conducted  at  a  loss,  the  business 
should  be  closed  as  soon  as  practicable  by  sale  or  otherwise,  and 
for  the  first  eighteen  months  after  testator's  decease  It  was  con-' 
ducted  at  a  profit  and  for  the  next  six  months  at  a  loss  so  small 
that  there  was  a  substantial  profit  for  the  entire  two  years  shown, 
the  executors  upon  accounting  are  not  chargeable  with  the  loss  of 
the  la&t  six  months.  In  the  absence  of  proof  that  the  business  was 
not  stopped  as  soon  as  practicable  after  the  discovery  of  said  losa 

The  executors  will  not  be  required  to  account  for  rents  collected 
from  the  real  estate  of  which  the  decedent  died  seized  where  the 
Supreme  Court  In  a  pending  action  for  the  partition  of  said  real 
estate  has  held  that  the  executors  should  account  therein  for  such 
rents,  and  Items  affecting  said  real  estate  will  be  stricken  from  the 
account  In  the  Surrogate's  Court. 

Where  it  appears  that  said  business  had  been  conducted  by  tes- 
tator for  about  twenty  years,  and  at  the  expiration  of  the  two 
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years  immediately  succeeding  his  death  his  executors  formed  a 
corporation  which  took  over  and  carried  on  the  business  in  the  same 
premises  occupied  by  their  testator  for  years  as  his  place  of  busi- 
ness and  since  his  death  have  maintained  without  change  over  the 
premises  the  sign  in  the  namo  of  decedent  and,  having  taken  no 
means  to  ascertain  whether  the  good  will  of  the  business  had  any 
existence,  appropriated  it  to  their  own  use,  they  must  submit  to 
such  estimate  of  its  worth  as  the  circumstances  permit  and  the 
law  ordains,  in  this  case  three  times  the  average  profits  for  a  single 
year  during  the  three  fiscal  years  immediately  preceding  the  death 
of  decedent. 

The  executors  will  not  be  allowed  credit  for  money  paid  by  them 
to  counsel  for  advice  with  respect  to  the  restoration  of  money 
loaned  by  them  to  the  corporation  which  took  over  the  business  of 
decedent. 

Affirmed  146  App.  Div.  938. 

Pkoceebing  upon  the  judicial  settlement  of  accounts  of 
executors  and  trustees. 

Levi  S.  Tenney,  for  the  accounting  executors. 

Thompson  &  Fuller  (John  A.  Thompson,  of  counsel),  for 
the  contestant,  Maria  L.  Leach,  individually  and  as  executrix 
of  the  last  will  and  testament  of  Claudius  F.  Beatty,  Jr.,  de- 
ceased. 

John  C.  Coleman,  for  John  A.  HefTerman,  as  receiver  of 
the  property  of  James  B.  Beatty. 

A.  J.  Keogh,  special  guardian  for  infant,  Claudius  F. 
Beatty. 

Ketcham,  S. — ^Upon  the  settlement  of  this  account,  objec- 
tions 4,  6,  8,  9,  10,  11,  IS  and  19  remain  for  disposition. 

The  fourth  objection  is  overruled.  The  will  provided  that 
the  business  formerly  carried  on  by  the  testator  might  be 
continued  for  a  period  of  not  exceeding  two  years  after  his 
decease  provided  the  same  should  be  conducted  at  a  profit, 
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and  that  at  the  end  of  that  time,  or  sooner  if  conducted  at 
a  loss,  such  business  should  be  closed  as  soon  as  practicable 
by  sale  "or  otherwise. 

The  business  made  a  profit  during  the  first  eighteen  months 
after  the  decease,  and  it  was  then  continued  for  six  months 
further  at  a  loss  so  small  that  a  substantial  profit  for  the 
entire  two  years  was  shown.  The  duty  to  close  the  business, 
if  conducted  at  a  loss,  could  not  arise  until  a  loss  became  ap* 
parent,  and  it  was  then  to  be  closed,  not  at  the  first  appearance 
of  loss,  but  as  soon  as  practicable.  Six  months  are  not  shown 
to  have  been  too  long  a  time  in  which  to  determine  the  existence 
of  loss,  even  if  loss  developed  or  was  threatened  early  in  that 
period,  and  in  any  event  there  is  nothing  to  show  that  the 
enterprise  was  not  stopped  as  soon  as  practicable  after  the 
discovery  of  the  loss. 

The  sixth  objection  is  overruled.  It  has  been  withdrawn 
so  far  it  demands  that  the  executors  be  charged  with  more 
than  the  legal  rate  of  interest  upon  the  loss  loans  made  by  them 
to  the  corporation  named  in  this  objection.  The  remainder 
of  the  objection  is  that  the  loans  were  unauthorized,  but, 
though  the  proposition  be  conceded,  it  makes  no  difi^erence  in 
the  account. 

As  to  the  eighth  and  twelfth  objections,  it  is  at  least  question- 
able whether  the  executors  can  here  account  for  the  rents  of 
lands  collected  by  them.  An  action  for  partition  of  the  real 
estate  of  which  the  decedent  died  seized  is  pending,  and  counsel 
for  the  objectants  assures  the  court  that  in  such  action  the 
Supreme  Court  has  held  that  the  executors  should  tHerein  ac- 
count for  these  rents. 

It  is  expedient,  if  not  legally  necessary,  that  the  items 
affecting  the  real  estate  should  be  stricken  from  the  present 
account.  The  fear  of  the  executors  that  in  the  account  in  the 
partition  action  they  might  not  receive  compensation  for 
collecting  and  administering  the  rents  equal  to  the  commis- 
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sions  of  executors  is  probably  vain,  for  it  is  not  conceivable 
that  the  court,  which  once  upheld  as  valid  the  trust  under 
which  these  rents  were  coUected,  will  deny  to  the  executors 
who  relied  upon  its  decision  the  compensation  which  would 
have  been  theirs  if  its  first  decision  had  been  maintained 
and  the  trust  had  not  been  finally  overthrown  upon  appeal. 
But  in  any  event,  the  danger  of  loss  to  the  executors  is  no 
reason  why  the  account  should  be  settled  in  the  wrong  court. 

The  ninth  objection  is  that  the  executors  have  not  accounted 
for  the  good  will  of  the  decedent's  business. 

This  business  had  been  prosecuted  by  him  for  at  least 
twenty-eight  years.  During  the  two  years  following  the  death 
of  the  decedent,  the  conduct  of  the  business  formerly  carried 
on  by  him  showed  a  profit  for  the  entire  period.  The  Beatty 
Tip  Printing  Company  was  then  formed.  The  two  executors 
were  among  the  four  incorporators,  and  each  took  five  of  the 
twenty  shares  of  the  capital  stock  of  the  corporation.  The 
business  of  this  company  was  the  same  in  kind  as  that  which 
the  decedent  had  conducted;  and  it  has,  at  all  times  since  the 
incorporation,  been  carried  on  in  the  premises  for  years  oc- 
cupied by  the  decedent  as  his  place  of  business.  The  sign  in 
the  name  of  the  decedent,  which  he  displayed  over  the  premises^ 
has  at  all  times  since  his  death  been  maintained  without  change. 

The  decedent  had  about  800  customers  for  the  last  four 
or  five  years  of  his  life,  one-half  of  whom  were  out  of  the  State 
of  New  York.  He  had  no  capital  employed  in  his  business, 
except  that  which  was  sunk  in  machinery  and  business  furni- 
ture. One  of  the  executors  testifies  that  more  than  one-half 
of  the  business  came  without  solicitation;  and  it  is  probable, 
though  not  clear,  that  this  testimony  includes  the  business  of 
the  decedent  as  well  as  that  of  the  company.  That  the  business 
did  not  depend  solely  upon  the  personal  services  and  prestige 
of  the  decedent  appears  from  the  fact  that  it  was  profitably 
continued  after  his  death  by  his  executors,  and  that  it  was  an 
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enterprise  sufficiently  inviting  to  induce  them  to  make  it  their 
own* 

Immediately  before  the  organization  of  the  company,  the 
machinery  and  other  apparatus  of  the  decedent's  shop  were 
sold  at  auction.  A  large  portion  of  the  things  so  sold  were 
purchased  by  an  engraver  who  had  done  business  with  the 
decedent  and  in  turn  with  the  executors,  but  who  had  no 
interest  in  the  enterprise.  This  purchaser  had  the  purpose 
of  going  into  the  new  company  and  of  turning  over  to  it  all 
the  things  which  he  purchased,  and  some  of  them  were  pur- 
chased for  him  by  one  of  the  executors. 

When,  however,  the  purchaser  determined  not  to  take  an 
interest  in  the  company,  the  executor  bought  from  him  the 
things  he  had  bought  at  the  auction  and  sold  them  to  the 
company  in  exchange  for  stock. 

The  executors  made  no  sale  of  the  good  will  of  the  dece- 
dent. They  took  no  means  to  ascertain  whether  good  will 
existed.    If  there  were  any,  the  executors  appropriated  it. 

It  cannot  be  questioned  that  a  good  wiU  did  adhere  to  an 
enterprise  such  as  has  been  described,  and,  where  executors 
have  converted  it  to  their  personal  use  and  have  obliterated 
the  ordinary  evidence  of  its  value,  they  must  submit  to  such 
estimate  of  its  worth  as  the  circumstances  permit  and  the 
law  ordains. 

The  profit  made  by  the  decedent  during  the  three  fiscal 
years  preceding  his  death  is  shown.  During  the  last  seven 
and  a  half  months  following  these  three  years  there  was  a 
loss.  That  the  low  profit  of  the  year  1904  and  the  loss  dur- 
ing part  of  the  year  1905  were  in  measure  due  to  exceptional 
adversities  detailed  in  the  evidence  is  shown  by  the  fact  that 
during  the  eighteen  months  following  the  death  the  executors 
made  a  substantial  profit. 

The  decedent  was  accustomed  for  many  years  to  draw  fifty 
dollars  per  week  as  a  salary  for  himself,  but  it  is  said  that 
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"  during  the  last  part  of  the  last  year  he  drew  only  $36." 
The  value  of  his  personal  services  should  be  deducted  from 
the  profits  as  stated,  in  order  to  ascertain  the  annual  income 
for  the  purpose  of  calculating  good  will.  This  requires  that, 
in  addition  to  the  drafts  actually  made  by  him  for  salary, 
there  should  be  subtracted  from  the  statement  of  actual  profits 
fifteen  dollars  a  week  for  six  months,  or  $860. 

There  should  also  be  deducted  from  the  profits  of  each 
year  interest  upon  capital  employed  in  the  enterprise;  and, 
while  it  is  said  that  there  was  no  capital,  it  is  clear  that 
there  was  an  investment  in  machinery,  tools,  fixtures  and 
office  furniture,  and  that  these  chattels  were  at  least  worth 
$1,916.57  at  the  time  of  the  death. 

Since  the  deficit  during  the  last  seven  and  a  half  months 
of  the  decedent's  life  should  be  taken  into  the  problem,  no 
just  average  can  be  made  unless  the  profits  for  the  three  com- 
plete fiscal  years  preceding  the  fractional  period  be  also  re- 
garded. 

The  interest  upon  capital  invested  in  machinery,  etc.,  for 
three  years,  seven  and  a  half  months,  is  $416.82. 

The  profits  for  the  last  three  years  and  seven  and  a  half 
months  of  the  decedent's  conduct  of  the  business,  allowing 
for  the  loss  incurred  during  the  seven  and  a  half  months, 
and  less  $860  for  salary  not  taken,  and  $416.82,  interest  on 
capital,  were  $5,894.58.  This  makes  $1,489.15,  average  an- 
nual profit,  and  three  times  that  sum  yields  the  value  of  the 
good  will,  $4,467.45,  with  which  the  executors  are  chargeable. 

The  tenth  objection  is  not  pressed  and  is  not  well  founded. 

The  eleventh  objection  is  sustained  only  so  far  as  it  ap- 
plies to  the  sum  of  fifty  dollars,  paid  by  the  executors  to 
counsel  for  advice  with  respect  to  the  restoration  of  the  sums 
improperly  loaned  to  the  Beatty  Tip  Printing  Company* 
There  is  no  reason  why  executors  should  be  credited  with  a 
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sum  paid  on  their  own  personal  account  for  guidance  in  the 
correction  of  their  own  maladministration. 

The  disposition  of  the  nineteenth  objection  is  reserved  until 
the  entry  of  the  decree.  If  this  estate  is  restored  there  is  no 
apparent  reason  why  the  executors  should  not  haye  the  legal 
compensation  of  their  office. 

Decreed  accordingly. 


In  the  Matter  of  the  Application  for  Letters  of  Administra- 
tion of  the  Groods,  Chattels  and  Credits  of  Ida  B.  Jones. 

(Surrogate* 8  Court,  Rockland  County,  December,  1910.) 

Death — Absence  as  Raising  Pbbsumftion  of  Death. 

EZBCXTTOBS   AND   AdMINISTRATOBS — ^AFFOINTMENT   AND   QUALIFIGATIONS   OF 

Pbbsonal  Repbesentatives,  Resignations  and  Removals — ^Pbocbd- 
ttbe — ^Evidence  ob  Showing. 

Where  a  woman  thirty-four  years  old,  so  far  as  appears  in  good 
bodily  and  mental  health,  shortly  after  having  left  her  husband 
also  abandons  her  daughter,  sixteen  years  of  age,  and  disappears 
and  does  not  thereafter  communicate  with  her  daughter,  nor  with 
her  brother  and  sister  with  whom,  at  the  time  of  her  disappear- 
ance, she  was  on  friendly  terms;  and,  six  years  later,  her  sister 
hears  that  she  has  been  seen  in  a  city  in  an  adjoining  State,  but 
except  for  such  information  her  relatives  have  no  other  intelli- 
gence concerning  her ;  in  the  absence  of  proof  of  any  efforts  by  her 
husband  or  daughter  to  find  her,  the  facts  are  not  sufficient  to 
establish  her  death  so  as  to  authorize  the  issuance  of  letters  of 
administration  upon  her  estate  sixteen  years  after  her  disap- 
I)earance. 

In  such  a  case,  where  the  daughter's  petition  praying  for  such 
letters  does  not  state  that  her  mother's  departure  was  the  result 
of  domestic  trouble,  or  assign  any  other  reason  for  it,  or  state 
any  circumstances  of  her  mother's  death,  or  show  that  she  was 
then  a  resident  of  the  county  in  which  application  is  made  for 
letters,  or  produce  any  evidence  that  she  left  no  will,  or  show 
that  she  has  any  personal  estate  within  the  county,  the  surrogate 
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is  without  Jurisdiction  to  grant  letters  of  administration  upon  her 
estate. 

See  72  Misa  467,  note  III  Mills  Surr.  392. 

Application  for  letters  of  administration  upon  the  estate 
of  an  alleged  decedent. 

Fred  W.  Penny,  for  petitioner, 

McCauley,  S. — A  verified  petition  has  been  presented  to 
this  court  by  Carrie  M.  Babcock,  praying  for  letters  of  ad- 
ministration of  the  goods,  chattels  and  credits  of  Ida  B. 
Jones,  her  mother.  It  appears  from  the  petition  and  accom- 
panying affidavits  that  the  maiden  name  of  the  petitioner's 
mother  was  Ida  B.  Flandrau;  that  she  married  in  1877  one 
Rufus  Jones  and  lived  with  him  until  in  or  about  the  year  1894, 
when  she  left  him,  taking  with  her  the  petitioner,  who  was 
the  only  child  of  the  marriage,  and  then  sixteen  years  of 
age;  that  she  and  her»  husband  resided  at  Thiells,  in  this 
county,  when  the  separation  took  place;  that  for  a  short  time 
thereafter  she  and  the  petitioner  resided  at  Tomkins  Cove,  in 
this  county,  when  she  again  departed,  without  informing  the 
petitioner  of  her  intention,  and  leaving  her  unprovided  for; 
that  the  petitioner  has  not  since  seen  or  heard  from  her;  that 
she  had,  at  the  time  of  her  disappearance,  a  brother  and  sister, 
living  in  the  same  locality,  and  with  whom  she  was  on  friendly 
terms,  neither  of  whom  has  since  seen  or  heard  from  her^  ex- 
cept that,  in  or  about  the  year  1900,  the  sister  received  a  letter 
from  a  friend  residing  at  South  Norwalk,  in  the  State  of  Con- 
necticut, in  which  the  writer  stated  that  she  had  seen  the 
petitioner's  mother  in  that  city,  but  where  and  under  what 
circumstances  she  did  not  disclose;  that  the  petitioner's  father 
died  in  July,  1907,  that  her  mother  is  entitled  to  personal 
property,  to  wit,  the  sum  of  $578.94  now  on  deposit  with  the 
county  treasurer  of  Nassau  county  in  this  State. 
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The  petitioner  does  not  state  that  her  mother's  departure 
was  the  result  of  domestic  trouble ;  nor  indeed  does  she  assign 
any  reason  for  it;  nor  does  she  state  when,  where  or  under 
what  circumstances  her  mother  died,  if  she  is  in  fact  dead; 
nor  does  the  petition  show  that  she  was  a  resident*  of  this 
county  when  her  death  occurred,  or  that  she  left  therein  any 
personal  property  whatever. 

A  Surrogate's  Court  is  one  of  inferior  and  limited  jurisdic- 
tion, and  persons  claiming  under  the  decree  of  a  surrogate 
must  show  affirmatively  his  authority  to  make  it  and  the 
facts  which  give  him  jurisdiction.  Matter  of  Hawley,  104 
N.  Y.  250-262 ;  Matter  of  Law,  66  App.  Div.  464-468. 

The  statute  (Code  Civ.  Pro.,  §  2476)  provides  when  and 
under  what  circumstances  a  Surrogate's  Court  shall  have  and 
exercise  jurisdiction  to  grant  letters  of  administration  upon 
the  estate  of  a  deceased  person;  and  proof  of  the  existence 
of  the  jurisdictional  facts  is  essential  to  the  validity  of  the 
surrogate's  decree  in  this  as  in  every  other  proceeding. 

The  statute  further  provides  (Code* Civ.  Pro.,  §  2662)  that 
'^  A  citation  shall  not  bd  issued,  and  a  decree  shall  not  be  made, 
where  a  citation  is  not  necessary,  until  the  petitioner  pre- 
sumptively proves,  by  affidavit  or  otherwise,  to  the  satisfaction 
of  the  surrogate^  the  existence  of  all  the  jurisdictional  factSy 
and  particularly  that  the  decedent  left  no  uriZl." 

The  fact  of  the  death  of  the  person  upon  whose  estate  let- 
ters of  administration  are  applied  for  is,  of  course,  of  the 
first  importance  as  a  test  of  jurisdiction.  The  petition  and 
affidavits  fail  to  establish  to  my  satisfaction  that  the  peti- 
tioner's mother  is  dead.  She  was  thirty-four  years  of  age 
at  the  time  of  her  disappearance  and,  so  far  as  the  petition 
and  affidavits  disclose,  in  good  bodily  and  mental  health.  She 
was  seen,  six  years  after  her  disappearance,  in  South 
Norwalk,  in  the  State  of  Connecticut;  but  no  effort  what- 
ever seems  to  have  been  made  by  the  husband  or  daughter 
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to  find  or  locate  her.  It  is  quite  as  reasonable  to  assume 
that  she  is  still  living  as  that  she  is  dead.  There  are  no 
facts  stated  in  the  petition  and  affidavits,  aside  from  her 
continued  absence,  that  in  any  wise  tend  to  show  that  she 
is  dead.  The  petitioner's  claim  is  that  the  continued  absence 
of  her  mother,  without  any  intelligence  concerning  her,  for 
a  period  of  more  than  seven  years,  raises  a  presumption  that 
she  is  dead  and  is  sufficient  to  authorize  a  finding  by  this 
court  that  she  is  in  fact  dead.  She  bases  her  claim  upon 
the  well-known  principle  of  the  common  law,  that  seven 
years  absence  of  a  person,  without  any  intelligence  con- 
cerning him,  raises  a  presumption  of  his  death.  The  surro- 
gate, upon  an  application  for  letters  of  administration,  must 
judicially  determine,  upon  the  evidence  submitted  to  him, 
whether  or  not  the  persons  upon  whose  estate  the  letters  are 
sought  is  dead.  The  determination  must  be  supported  by 
evidence;  and,  in  the  absence  of  direct  and  positive  proof 
of  death,  facts  and  circumstances  must  be  shown  that  lead 
to  that  conclusion.  Great  care  should  be  taken  to  set  forth 
every  circumstance  which  would  raise  an  inference  of  death, 
since,  in  a  case  where  the  fact  of  death  does  not  actually 
exist,  the  letters  cannot  be  sustained  against  collateral  at- 
tack, unless  due  proof  of  death's  is  adduced  before  the  surro- 
gate. It  is  quite  impossible  to  give  any  standard  by  which 
to  measure  the  sufficiency  of  circumstantial  evidence  of 
death;  but  mere  information  and  belief,  founded  on  nothing, 
is  of  course  not  proof  in  any  legal  sense.  Roderigas  v.  East 
River  Savings  Institution,  76  N.  Y.  816;  Matter  of  Killan, 
172  id.  647 ;  Scott  v.  McNeal,  164  U.  S.  84 ;  Matter  of  San- 
ford,  100  App.  Div.  479 ;  Czech  v.  Bean,  85  Misc.  Rep.  729 ; 
Matter  of  Morgan,  80  id.  678;  Matter  of  Norton,  N.  Y. 
L.  J.,  July  12,  1891. 

My  attention  has  been  called  to  no  case,  nor  have  I  been 
able  to  find  one,'  where  a  Surrogate's  Court,  upon  an  appH- 
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cation  for  letters  of  administration,  has  exercised  jurisdic- 
tion and  granted  letters  upon  mere  proof  of  absence  for  a 
period  of  upward  of  seven  years.  The  common-law  pre- 
sumption, already  referred  to,  is  not  alone  sufficient  evi- 
dence of  death  to  confer  jurisdiction  upon  a  Surrogate's 
Court  to  entertain  a  proceeding  for  the  probate  of  the  absent 
person's  will,  or  to  grant  letters  of  administration  upon  his 
estate.  The  case  of  RuofT  v.  Greenpoint  Savings  Bank,  40 
Misc.  Rep.  549,  on  which  the  petitioner  seems  to  rely,  is  not 
an  authority  to  the  contrary. 

The  petition  and  accompanying  affidavit,  upon  which  in 
that  case  the  letters  were  issued,  set  forth  facts  which,  as 
the  surrogate  decided,  justified  the  finding  that  the  person 
upon  whose  estate  the  letters  were  applied  for  was  dead; 
in  other  words,  there  was  evidence,  aside  from  a  continued 
absence  of  eight  years,  upon  which  the  surrogate  based  his 
finding  of  death.  Moreover,  the  question  of  the  validity  of 
the  letters  in  that  case  was  not  raised  upon  an  appeal  from 
the  order  granting  them,  or  in  a  proceeding  for  their  revo- 
cation, where  the  evidence  upon  which  the  decree  was  founded 
might  have  been  reviewed,  but  in  a  collateral  action. 

The  petition  does  not  state,  nor  do  the  affidavits  show, 
that  the  petitioner's  mother  was  a  resident  of  this  county 
at  the  time  of  her  death;  nor,  indeed,  do  they  bring  the 
case  within  the  purview  of  the  statute.  Code  Civ.  Pro.,  §  S476. 
If  it  be  said  that  the  mother's  domicile  was  that  of  her  hus- 
band, he  being  a  resident  of  this  county  until  and  at  the  time 
of  his  death,  although  they  were  living  separate  and  apart  from 
each  other;  nevertheless,  if  she  survived  him,  she  may  have 
acquired  a  new  domicile  since  his  death  occurred  more  than 
three  years  ago. 

It  should,  also,  be  remarked  that  the  personal  property  to 
which  the  petitioner's  mother  is  entitled  is  not  within  this 
county ;  but  is  on  deposit  with  the  treasurer  of  Nassau  county. 
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Nor  Is  there  any  evidence  that  she  left  no  wiU,  if  she  is 
in  fact  dead. 

There  is  a  statement  in  the  petition  to  the  effect  that  she 
died  without  leaving  any  last  will  and  testament;  but  it  is 
of  no  value  as  evidence,  since  it,  also,  appears  therefrom 
that  the  petitioner  has  neither  seen  nor  received  any  com- 
munication from  her  mother  during  the  past  sixteen  years. 

The  petitioner  may  be  entitled,  upon  a  proper  applica- 
tion, to  the  appointment  of  a  temporary  administrator.  Sec- 
tion 2670  of  the  Code  provides  that  such  an  administrator 
may  be  appointed  where  a  person,  of  whose  estate  the  surro- 
gate would  have  jurisdiction  if  he  was  shown  to  be  dead, 
disappears  or  is  missing,  so  that,  after  diligent  search,  his 
abode  cannot  be  ascertained,  and  under  circumstances  which 
afford  reasonable  ground  to  believe,  either  that  he  is  dead, 
or  that  he  has  become  a  lunatic,  or  that  he  has  been  secreted, 
confined  or  otherwise  unlawfully  made  away  with. 

The  office  of  a  temporary  administrator  is  to  collect  and 
preserve,  rather  than  to  distribute,  as  in  case  of  adminis- 
tration-in-chief. It  is  not,  therefore,  to  be  expected,  so  far 
as  the  presumption  of  death  is  concerned,  that  the  same  cer- 
tainly should  be  proven  as  in  cases  of  general  administra- 
tion. The  Code  seems  to  recognize  this  distinction.  The 
application  must  be  denied. 

Decreed  accordingly. 
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In  the  Matter  of  the  Appraisal,  Under  the  Transfer  Tax 
Acts,  of  the  Property  of  James  Jourdan,  Deceased. 

{Burrogat€*9  Court,  King*8  County,  Deceniher,  1910.) 

TA2K8 — Inheritance  and  Tbansfeb  Taxes — Rate  of  Taxation. 

In  tbe  provisions  of  section  221  of  the  Transfer  Tax  Law  estab- 
lishing increasing  rates  of  taxation  for  the  transfer  of  increasing 
amounts  of  property,  the  words  "np  to  and  including  the  snm 
of"  relate  to  the  excess  over  the  amount  subject  to  the  previous 
rate  of  taxation,  and  not  to  the  entire  amount  of  the  transfer, 
and  should  be  construed  as  if  the  statute  read  "up  to  and  includ- 
ing an  excess  equal  to  the  sum  of  **. 
Reversed  151  App.  Div.  8. 

PaocEEDiNG  for  the  appraisal  of  the  estate  of  a  decedent 
for  the  purposes  of  the  transfer  tax. 

Dykman,  Oeland  &  Kuhn  (Francis  L.  Archer,  of  counsel), 
for  estate. 

William  W.  Wingate,  for  State  Comptroller. 

Ketcham,  S. — The  Transfer  Tax  Law,  section  221,  after 
providing  for  primary  rates  of  taxation,  is,  in  part,  as  follows : 

"  Whenever  any  property,  real  or  personal,  or  any  bene- 
ficial interest  therein  which  passes  by  any  such  transfer  to 
or  for  the  use  of  any  person  or  corporation,  shall  exceed  the 
amount  of  twenty-five  thousand  dollars  over  and  above  the 
exemptions  hereinbefore  provided  the  rate  of  taxation  shall 
be  as  follows: 

"  Upon  all  amounts  in  excess  of  the  said  twenty-five  thou- 
sand dollars  up  to  and  including  the  sum  of  one  hundred 
thousand  dollars,  twice  the  primary  rates; 

"  Upon  all  amounts  in  excess  of  the  said  one  hundred  thous- 
and dollars  and  up  to  and  including  the  sum  of  five  hundred 
thousand  dollars,  three  times  the  primary  rates; 
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*^  Upon  all  amounts  in  excess  of  the  said  five  hundred  thous- 
and dollars  up  to  and  including  the  sum  of  one  million  dollars, 
four  times  the  primary  rates; 

*^  Upon  all  amounts  in  excess  of  the  said  one  million  dollars, 
five  times  the  primary  rates.*' 

The  executrix  claims  that  these  secondary  or  multiplied 
rates  of  taxation  are  each  to  be  calculated  upon  so  much  of 
the  transfer  as  shall  exceed  the  amounts  taxable  at  a  lower 
rate  or  rates,  and  shall  itself  be  equal  to  any  part  of  the 
maximum  limit  stated  in  a  given  clause. 

The  Comptroller  insists  that  such  increased  rate  shall  be 
calculated  upon  so  much  of  the  transfer  as  shall  be  in  excess 
of  the  amount  taxable  at  a  lower  rate  or  rates  and  shall  not 
exceed  the  maximum  stated,  after  taking  therefrom  the  amounts 
taxed  under  preceding  provisions. 

For  example:  In  this  estate,  in  which  the  taxable  trans- 
for  amounts  to  $2,141, 000.4*8,  the  difference  between  the  parties 
under  the  provision  for  twice  the  primary  rate  is  as  follows : 

The  executrix  claims  that  the  amount  taxable  at  two  per 
cent,  is  $100,000,  because  there  is  a  transfer  in  excess  of 
$25,000,  which  transfer  itself  is  equal  to  the  $100,000  limit. 

The  Comptroller's  claim  is  that  the  amount  taxable  at 
two  per  cent,  is  $75,000,  upon  the  theory  that  the  excess  of 
transfer  which  is  to  be  subjected  to  that  rate  is  such  sum  as 
shall  equal  $100,000,  less  the  $25,000. 

One  reads  the  statute  as  a  provision  that  the  taxable  amount, 
when  it  passes  $25,000,  shall  itself  be  measured  by  $100,000. 
The  other  derives  from  it  a  provision  that  the  taxable  amount 
is  one  which,  together  with  the  amount  previously  assigned 
for  taxation,  shall  not  exceed  the  $100,000. 

The  words  "  property  "  and  "  interest "  are,  by  their  con- 
text, confined  to  the  interest  which  passes  to  the  individuals 
who  benefit  by  the  transfer  and  cannot  be  descriptive  of  the 
property  or  interest  therein  of  the  decedent.     This  meaning 
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is  confirmed  by  the  definitions  found  in  section  243  of  the 
act. 

Hence,  in  each  of  the  phrases  beginning  with  the  words 
"  upon  all  amounts,"  it  is  the  legacy  or  other  taxable  benefit 
which  is  at  first  contemplated,  and  to  which  the  subsequent 
language  is  at  least  presumed  to  relate.  It  is  as  if  these 
words  were  "  upon  all  amounts  of  legacy  *  *  ♦  which 
shall  be  up  to  and  including,"  etc. 

Even  in  the  reading  of  an  act  of  the  Legislature,  the  gram- 
mar may  be  resorted  to,  if  caution  be  exercised;  but  the  need 
of  such  caution  appears  when  it  is  seen  that,  if  these  words 
"  up  to  and  including  the  sum,"  etc.,  should  receive  their 
standard  meaning,  no  tax  would  be  imposed  upon  a  transfer 
of  more  than  $25,000,  unless  it  should  attain  the  full  amount  of 
$100,000,  for  an  amount  cannot  be  '^up  to  and  including" 
another  sum  unless  it  reaches  that  sum. 

This  interpretation  would  be  intolerable,  and  it  must  be 
that  the  words  are  used  in  the  homely  and  popular  sense  rec- 
ognized when  a  man  says,  ^*  I  will  engage  for  all  amounts 
more  than  $25,000,  and  up  to  and  including  $100,000." 

This  informal  use  of  the  expression  is  illustrated  in  Wright 
Co.  V.  Aero  Corp.,  Limited,  reported  in  the  New  York  Law 
Journal,  of  December  28,  1910,  wherein  is  considered  a  con- 
tract in  which  the  defendant  promises  that  if  there  shall  be  a 
surplus  remaining  in  a  certain  fund  after  certain  payments, 
"  it  will  pay  over  said  surplus  to  The  Wright  Company,  up 
to  the  sum  of  $15,000." 

The  construction,  therefore,  must  be  as  if  the  words  in 
question  were,  "  equal  to  any  part  or  the  whole  of  $100,000." 

Let  the  statute  be  further  trimmed  to  its  essentials,  in  view 
of  the  fact  that  the  subject  of  the  entire  provision  quoted 
is  the  "  property "  or  "  interest "  which  is  carved  out  of  or 
separated  from  the  decedent's  estate  and  which  passes  to  the 
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beneficiary  of  the  transfer.    In  this  case  there  is  a  will,  and  the 
only  subject  of  the  tax  is  a  legacy  to  the  decedent's  widow. 

Suppose,  then,  that  for  the  recurring  words  **  upon  all 
amounts  "  there  be  substituted,  ^^  upon  all  amounts  of  legacy.'* 
Supplying  these  C;Oefficient  phrases  and  smoothing  out  the 
ambiguity  contained  in  the  words  ^^  up  to  and  including,"  the 
first  clause  would  then,  for  the  purpose  of  interpretation^ 
read  as  follows: 

^^Upon  all  amounts  of  legacy  which  shall  be  in  excess  of 
the  said  $25,000  and  which  shall  also  be  equal  to  any  part 
or  the  whole  of  $100,000,  twice  the  primary  rates." 

Suppose  that  the  same  words  were  used  to  prescribe  the 
rate  of  taxation  upon  sums,  irrespective  of  whether  or  not 
they  exceeded  any  other  sum.     Could  there  be  any  doubt  of 
the   meaning   if   a    certain   rate   were   prescribed   ^^  upon    all 
amounts  up  to  and  including  $100,000?  " 

If,  in  the  case  imagined,  the  words  have  a  primary  and 
inevitable  meaning,  what  new  color  is  given  them  by  asso- 
ciation with  the  other  words  found  in  this  statute,  viz.,  ^^  in 
excess  of  $25,000?"  It  is  the  subject  of  the  whole  clause^ 
viz.,  ^^  all  amounts,"  which  is  qualified  by  these  additional 
words,  and  their  capacity  to  qualify  is  exhausted  in  their  ap- 
plication to  that  subject.  Neither  by  any  grammatical  re- 
lation between  the  two  sets  of  words,  viz.,  "  in  excess  of,"  etc.^ 
"up  to  and  including,"  nor  by  any  rule  of  language,  can  it 
be  said  that  the  thought  in  the  first  set  is  thrown  forward  into 
the  second. 

To  what  language  in  this  act  can  appeal  be  made  for  an  in- 
terpretation that  the  sum  taxable  at  the  double  rate  shall  be 
such  as  does  not  exceed  a  sum  which,  in  the  statute,  masque- 
rades as  $100,000,  but  is  actually  $75,000?  If  there  were 
gifts  in  a  will:  To  A,  $25,000,  and  to  B,  all  amounts  in 
excess  of  $25,000,  up  to  and  including  $100,000,  would  not 
B  take  $100,000  if  the  estate  were  large  enough? 
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The  provision  for  "  twice  the  primary  rates  "  may  be  taken 
as  a  type  by  which  the  succeeding  provisions  are  governable. 
**  Excess  *'  is  that  quantity  or  measure  by  which  one  amount 
surpasses  another.  "  To  exceed  "  or  "  to  be  in  excess  of  "  is 
to  leave  and  go  beyond  or  outside  of. 

The  amounts  taxable  under  this  first  clause  must  exceed,  i.  e,^ 
go  out  of  and  beyond  and  stand  apart  from  the  $S6,000.  The 
words  of  the  act  afford  no  conception  of  an  amount  which 
shall  exceed  $25,000  and  also  shall  be  reckoned  by  taking  in 
the  $25,000  as  a  part  of  itself.  It  cannot  both  exceed  and 
include. 

Then,  further,  the  count,  wherever  it  begins,  must  progress 
up  to  and  into  the  $100,000,  if  the  size  of  the  transfer  will 
serve. 

Yet  against  these  significations,  the  construction  advocated 
by  the  Comptroller  would  either  make  the  statute  mean  that 
the  amount  to  be  subjected  to  the  double  rate  is  to  contain  the 
$25,000  at  the  same  time  that  it  is  separated  from  it,  or  would 
make  it  mean  that  the  computation  of  the  amount  so  taxable 
is  to  start  from  and  outside  of  the  $25,000  and  stop  25,000 
points  short  of  the  $100,000  mark,  although  it  is  expressly 
declared  that  the  computation  is  to  proceed  as  nearly  to  the 
$100,000  mark  as  the  amount  of  the  transfer  will  permit. 

No  word,  or  set  of  words,  has  been  found  in  this  statute 
which  under  any  turn  of  meaning  yields  the  construction  for 
which  the  Comptroller  contends.  There  is  a  sort  of  precon- 
ception which  seems  to  beset  the  mind  as  it  approaches  this 
statute,  under  the  influence  of  which  one  expects  to  find  that 
construction,  but,  upon  examination,  it  appears  without  verbal 
warrant. 

The  argument  is  made  that  the  final  provison  for  taxation, 
on  *^  all  amounts  in  excess  of  the  said  one  million  dollars " 
reveals  an  intention  that  the  rate  of  five  times  the  primary 
rates  is  to  be  applied  to  all  such  sums  as  shall  be  found  after 
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only  $1,000,000  has  been  taxed  under  the  earlier  provisions, 
and  after  the  difference  between  that  $1,000,000  and  the  sums 
still  to  be  taxed  has  been  ascertained  for  the  maximum  imposi- 
tion* 

In  this  respect,  it  is  said,  that  since  the  last  taxable  amount 
in  fact  exceeds  all  the  sums  previously  taxed,  then  the  statute 
should  be  read  as  if  the  sum  of  $1,6^5,000  had  been  named  as 
the  sum  to  be  subtracted  from  the  taxable  remainder,  instead 
of  the  $1,000,000  indicated  by  the  statute. 

The  answer  to  this  is  that,  in  each  instance,  **  the  said  sum  " 
which  is  set  as  the  point  from  which  the  next  subject  of  taxa- 
tion is  to  be  computed,  is  merely  a  point  of  departure  from 
which  computation  is  to  procceed,  and  neither  in  itself  nor  by 
any  qualifying  word  appears  to  include  or  in  any  manner  to 
be  related  to  the  amount  of  transfer  taxable  under  the  preced- 
ing provisions. 

The  amount  mentioned  at  the  end  of  each  clause  is  but  the 
mark  beyond  which  the  computation  required  by  that  clause 
cannot  go.  When  reproduced  at  the  beginning  of  the  next 
clause,  it  is  again  but  a  mark  from  which  computation  must 
conunence.  Arbitrary  in  both  uses,  it  has  nothing  to  do  with 
measuring  the  sums  already  subjected  to  the  tax. 

The  suggestion  as  to  what  may  have  been  the  intention  of 
the  Legislature  can  only  be  listened  to  when  there  is  found  in 
the  act  some  verbal  likeness  or  approximation  to  that  intention. 
Construction  may  find  a  legislative  purpose,  but  only  by  the  aid 
of  the  legislative  language.  It  cannot  impose  upon  words, 
wholly  unfriendly,  a  thought  which  the  words  exclude,  nor  can 
it  conjure  into  language  additional  words  needed  to  fulfill  the 
suspected  purpose. 

Under  any  rule  of  construction,  favorable  or  unfavorable  to 
the  taxing  power,  a  tax  cannot  be  imposed  which  the  statute 
has  not  in  some  manner,  directly  or  indirectly,  prescribed. 

The  tax  should  be :    One  per  cent,  on  $26,000 ;  two  per  cent. 
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on  $100,000;  three  per  cent,  on  $500,000;  four  per  cent,  on 
$1,000,000 ;  five  per  cent,  on  $516,000.48  "  in  excess  of  the 
said  $1,000,000." 
Decreed  accordingly. 


In  the  matter  of  the  Judicial  Settlement  of  the  Account  of 
James  L.  Scott,  as  Excutor  of  the  Last  Will  and  Testa- 
ment of  Martin  McDonald,  Deceased. 

{Surrogate's  Court,  Saratoga  County^  Decemher,  1910.) 

EXBCUTOBS    AND    ADMINISTBATOBS — COMPENSATION — PABTICULAB    SeBVICES 

AND  Rate  and  Computation  of  Amount  of  Commissions — Aobee- 

MENTS   AS  TO  AMOUNT. 

It  Is  competent  for  a  sole  legatee  and  devisee  to  contract  with 
the  executor  with  reference  to  his  services  and  disbursements,  and, 
having  done  so,  the  contract  should  be  observed  upon  the  judicial 
settlement  of  the  executor's  accounts. 

Proceeding  for  the  judical  settlement  of  the  accounts  of 
an  executor. 

Frank  H.  Brown,  for  executor. 

James  V.  CofFey,  for  Kittie  McDonald,  sole  legatee  and 
devisee. 

John  R.  Parker,  for  Christian  Fiegenspan. 

Ostrandee,  S. — Deceased  died  August  5,  1908,  leaving  a 
will  by  which  he  devised  all  his  estate  to  Kittie  McDonald,  his 
widow.     He  left  no  personalty  except  some  personal  effects 
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which  were  set  aside  for  the  widow's  exemptions.  He  left 
certain  realty  subject  to  morgages.  After  his  death  fore- 
closures were  started  upon  these  mortgages.  The  widow  and 
sole  devisee  continued  in  possession  of  this  realty  and  received 
the  rents  of  it. 

The  executor  published  a  notice  to  creditors  to  present 
their  claims;  and,  up  to  the  spring  of  1909,  claims  to  the 
amount  of  about  $1,600,  exclusive  of  interest,  were  presented 
to  him.  Funeral  expenses  and  expenses  of  administration,  ex- 
clusive of  his  attorney's  bill  for  services,  had  been  incurred  by 
the  executor,  amounting  to  $163.  Creditors  were  urging  their 
claims  and  proceedings  were  commenced  by  the  executor  for  a 
sale  of  decedent's  real  estate  to  pay  these  charges. 

Mrs.  McDonald  desired,  if  possible,  to  prevent  a  sale  of  the 
realty;  and  she  went  with  Mr.  Parker  to  the  office  of  Mr. 
Brown,  attorney  for  the  executor,  for  a  conference  as  to  what 
should  be  done. 

She  now  claims  that  Mr.  Parker  was  not  her  attorney.  But 
he  went  to  Brown's  office  with  her  and  in  her  presence  repre- 
sented to  Brown  that  he  was  her  attorney  and  acting  for  her, 
and  she  paid  him  for  services  in  connection  with  the  settlement 
of  these  matters,  and  she  never  gave  Brown  any  notice  that 
such  relations  had  ceased. 

At  Brown's  office  a  list  of  the  claims  which  had  been  pre- 
sented and  of  the  executor's  disbursements  was  shown  to  Mrs. 
McDonald  and  her  attorney,  and  Brown  told  them  he  would  try 
to  ascertain  how  much  it  would  cost  to  pay  the  claims  already 
presented  and  pay  for  his  services  aiid  further  claims  which 
might  be  presented.  A  little  later  the  executor  wrote  Mr. 
Parker's  law  partner,  Mr.  Wemple,  that,  as  near  as  he  could 
estimate  it  would  take  about  $S,S50  to  pay  all  the  debts  and 
expenses  of  administration  and  that  upon  payment  of  that 
sura  he  would  release  any  claim  against  the  real  estate  and 
close  the  matter  up.     A  list  of  the  claims  which  had  been 
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presented  was  shown  to  Mrs,  McDonald  and  given  to  her 
and  Mr.  Parker  by  Mr.  Brown.  She  says  that  Mr. 
Parker  told  her  that  Mr.  Scott  would  pay  all  the  claims,  fees 
and  disbursements,  and  that  some  small  bills  had  not  been  pre- 
sented, and  that  $2,S50  would  cover  everything.  Forty-one 
dollars  and  thirty  cents  of  claim  was  afterward  presented  and 
allowed.  She  says  that  she  understood  that  Mr.  Brown  was  to 
be  paid  out  of  the  estate;  that  she  supposed  that  $8,250  was 
to  be  used  to  settle  the  whole  estate. 

She  instructed  Parker  &  Wemple  to  procure  $2,250  from 
the  Fiegenspan  corporation  and  pay  it  over  to  the  executor  to 
close  matters  up.  This  corporation  required  that  the  executor 
should  pay  up  all  the  debts  and  expenses  and  procure  a  settle- 
ment of  his  account  and  discharge,  in  order  to  release  the  real 
estate  which  was  to  be  security  for  the  loan  of  $2,250,  and 
left  the  matter  in  the  hands  of  Parker  &  Wemple  to  carry  out. 
The  corporation  then  made  the  loan  to  Mrs.  McDonald,  pay- 
ing over  that  amount  to  the  executor,  who  gave  his  receipt  as 
f oUows : 

"SURROGATE'S   COURT.   SARATOGA   COUNTY. 

^In    the   Matter   of   the   Estate    of   Martin    McDonald, 

Deceased. 

"  Ballston  Spa.,  N.  Y.,  Jwm  28,  1909. 

^^  Received  of  Christian  Fiegenspan,  a  corporation  of 
Newark,  New  Jersey,  by  the  hands  of  Messrs.  Parker  &  Wemple, 
its  attorneys,  the  sum  of  Twenty-two  hundred  and  fifty 
($2250.00)  Dollars,  being  in  full  payment  of  the  debts  as  pre- 
sented to  the  executor  of  the  above  named  Martin  McDonald, 
and  in  full  for  all  disbursements  and  services  incurred  and  to 
be  incurred  in  the  matter  of  the  adminstration  of  the  said 
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estate.  It  is  agreed  that  the  executor  of  said  estate  is  to  go 
ahead  and  make  payment  of  said  debts  from  out  of  the  moneys 
hereby  paid  into  his  hands  as  above  mentioned,  and  proceed 
to  institute  and  prosecute  to  a  decree  as  soon  as  practicable 
finally  settling  the  accounts  of  said  executor  and  his  discharge 
as  such. 

"  James  L.  Scott, 
**  Executor  etc,  of  Martin  McDonald^  deceased.** 

Mr.  Scott  had  performed  some  services  and  made  some 
disbursements  by  way  of  a  trip  to  New  York,  in  reference  to 
a  life  insurance  policy,  but  the  amount  and  value  thereof  is  not 
stated. 

Mr.  Brown,  his' attorney,  had  probated  the  will,  taken  pro- 
ceedings for  sale  of  realty,  procured  an  appraisal,  received  and 
investigated  the  claims  and  had  various  conferences  and  ne- 
gotiations with  divers  persons  in  reference  to  said  claims  and 
as  to  raising  funds  to  pay  the  debts  and  save  the  realty. 

The  value  of  his  services  is  not  in  evidence. 

It  was  competent  for  Mrs.  McDonald  to  contract  with  the 
executor  with  reference  to  his  services  and  expenditures,  and 
I  think  she  has  done  so,  and  that  she  is  bound  by  the  contract. 

In  accordance  with  this  view  the  account  should  be  aUowed 
as  filed. 

Decreed  accordingly. 
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Matter  of  the  Judicial  Settlement  of  the  Account  of  Samuel 
L.  MuNSON)  as  Administrator  of  the  Goods,  Chattels  and 
Credits  of  Edwabd  G.  Munson,  Deceased. 

{Surrogate* 8  Courts  Saratoga  County ^  January,  1911.) 

Chattel  Mobtoaqes — ^Rscobdation — Obiginal  Fiuno:  In  General — 
Ghaeacteb  op  Mobtoaged  Pbofebtt  as  Affected  bt  Aobbement  of 
Pabtibs:  Pebsons  Entftled  to  PBorBcnoN — Cbeditobs — ^Necessttt 
FOB  Obtaining  Lien. 

While  a  mortgagor  and  a  mortgagee  may  agree  whether  property 
shall  be  considered  as  real  or  personal  so  far  as  It  affects  their 
personal  Interests,  they  cannot  alter  the  nature  of  the  mortgaged 
property  so  as  to  affect  the  rights  of  others  and  render  nugatory 
statutory  provisions  relating  to  the  filing  of  mortgages  for  the 
protection  of  other  creditors  and  persons  Interested. 

An  unfiled  chattel  mortgage  Is  void  as  to  simple  contract  creditors 
of  the  mortgagor,  as  well  as  to  his  Judgment  creditors;  and,  even 
though  foreclosure  proceedings  be  had  and  the  property  sold  before 
a  creditor  has  obtained  judgment  and  power  thereby  to  acquire  a 
lien  on  said  property,  yet,  when  he  has  secured  Judgment  and  Is  In 
a  position  to  have  a  Hen  upon  the  property  he  may  treat  a  transfer 
and  foreclosure  proceedings  as  nullities  and  maintain  the  proper 
proceedings  for  the  satisfaction  of  his  claim. 

By  a  mortgage  upon  a  knitting  mill  plant  covering  the  real  estate, 
certain  machines  specifically  named  and  all  other  machinery  and 
fixtures,  tools  and  appendages  of  every  name  and  kind  used  In  or 
connected  with  the  real  estate,  buildings  and  business,  given  to 
secure  the  mortgagee  who,  as  Indorser  of  notes  of  the  mortgagor, 
had  taken  them  up  and  for  advances,  It  was  expressly  agreed  that 
the  chattels  were  and  for  all  purposes  should  be  considered  Insepa- 
rable fixtures  and  a  part  of  the  real  estate.  At  the  time  of  the 
execution  of  the  mortgage,  which,  though  recorded,  was  never 'filed 
as  a  chattel  mortgage,  the  mortgagor  had  simple  contract  creditors 
and  upon  his  death  the  mortgagee  was  appointed  administrator. 
On  foreclosure  of  the  mortgage,  which  had  been  assigned  after  the 
death  of  the  mortgagor,  the  property  was  bid  In  by  an  employee  of 
the  mortgagee  and  the  bid  assigned,  and  all  the  property,  real  and 
personal,  was  conveyed  to  the  mortgagee  as  an  Individual.  From 
the  time  of  the  execution  of  the  mortgage  to  the  sale  in  foreclosure, 
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the  personal  property  remained  in  the  mill,  having  been  taken 
posseesion  of  by  the  administrator  upon  his  appointment;  and  the 
mortgagee  continued  in  possession  thereafter  but  claimed  that  from 
the  time  of  the  conveyance  to  him  he  held  it  thereunder.  Subse- 
quently to  such  conveyance  disputed  claims  against  the  estate  of 
the  deceased  mortgagor  were  referred  and  judgment  was  rendered 
against  the  administrator.  In  proceedings  upon  the  Judicial  settle- 
ment of  the  account  of  the  administrator,  held,  that  no  title  to  the 
mortgaged  chattels  passed  from  the  mortgagor  or  his  estate  to  the 
administrator  as  an  individual,  and  that  he  should  account  for  the 
same  as  part  of  the  assets  of  the  estate. 

Proceedings  upon  the  judical  settlement  of  the  account  of 
an  administrator. 

Frederick  A.  Wadhams   (Andrews   J.   Nellis,   of  counsel), 
for  administrator. 


Henry  A.  Strong  (Isaiah  Fellows,  of  counsel),  for  Emma 
A.  Brewster,  individually  and  as  executrix  of  Mary  S.  Brew- 
ster, deceased;  Frances  M.  Brewster,  Greorge  W.  Brewster, 
Mary  S.  Wright  and  Abner  J.  Grippin  and  Charles  J.  Grip- 
pin,  comprising  the  firm  of  Grippin  &  Son. 

Buchanan,  Lawyer  &  Whalen,  for  Horace  W.  Munson,  sole 
surviving  trustee  for  Garry  Munson,  deceased. 

Henry  S.  Kahn,  for  Sarah  E.  Evers. 

OsTRANDEE,  S. — ^For  many  years  prior  to  December,  1908, 
Samuel  L.  Munson  was  indorser  upon  the  notes  of  Edward  G. 
Munson.  Some  years  prior  to  this  date  Samuel  took  up  the 
notes  upon  which  he  was  indorser  and  held  the  indebtedness  him- 
self. He  also  advanced  other  moneys  to  Edward  and  on  De- 
cember 21, 1908,  Edward  was  indebted  to  him  for  such  advances 
in  the  amount  of  $85,800,  and  on  that  day  Edward  gave  Samuel 
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a  mortgage  covering  certain  real  estate,  consisting  of  a  knitting 
factory  in  the  village  of  Waterford,  and  also  certain  property 
consisting  of  machinery  in  said  mill.  This  machinery  was 
largely  movable  machinery  and  was  so  lightly  attached  to  the 
reality  as  not  to  be  a  permanent  part  thereof.  The  mortgage, 
in  terms,  covered  all  the  *^  machines,  machinery  and  appur- 
tenances thereto  belonging,  including  boilers,  engines,  belting, 
shafting,  gearing,  water  wheels,  regulator,  gas  machines,  gas, 
steam  and  water  pipes,  wadding  machines,  wadding  plant,  and 
all  other  machinery  and  fixtures,  tools  and  appendages  of  every 
name  and  kind  used  in  or  connected  with  the  said  real  estate  and 

m 

buildings  and  the  business  there  carried  on.''  Said  mortgage 
further  provided  "  it  is  agreed  by  and  between  the  parties  to 
said  mortgage,  the  said  machinery,  fixtures,  tools  and  ap- 
pendages are  and  for  all  purposes  are  to  be  considered  insepar- 
able fixtures  and  a  part  of  the  realty  included  in  and  conveyed 
by  this  mortgage." 

This  mortgage  was  recorded  as  a  mortgage  of  real  estate  but 
was  never  filed  as  a  mortgage  of  personal  property.  At  the 
time  of  the  execution  of  this  mortgage  Edward  was  indebted 
to  Emma  A.  Brewster  and  Mary  S.  Brewster  in  a  large  amount, 
and  was  also  indebted  to  his  wife  in  an  amount  of  $10,000  or 
upwards.  Edward  died  November  6,^1907,  and  on  November 
20,  1907,  Samuel  was  appointed  as  his  administrator. 

On  January  SI,  1908,  Samuel  assigned  the  mortgage  to 
his  wife,  Susan  B.  Munson,  the  consideration  recited  in  the 
assignment  being  one  dollar  and  other  valuable  consideration. 
Proceedings  were  instituted  by  Susan  B.  Munson  for  the  fore- 
closure of  the  mortgage  about  January  31,  1908,  and  on 
June  20,  1908,  the  property  was  sold  to  Eugene  Doyle,  who 
was  Samuel's  employee,  and  on  the  same  day  Mr.  Doyle  as- 
signed this  bid  to  Samuel  and  the  conveyance  of  the  prop- 
erty, including  the  personal  property,  was  made  to  Samuel. 
individually,  thereupon.     During  all  of  this   time,   from  t!  l- 
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making  of  the  mortgage  to  the  present,  the  personal  prop- 
erty remained  in  the  mill,  Samuel  having  taken  possession 
of  it  upon  his  appointment  as  administrator  and  continued 
in  possession  thereafter,  but  he  claims  that  from  the  time 
of  said  conveyance  to  him  he  holds  it  under  the  conveyance. 

Subsequently  to  such  conveyance  Emma  A.  Brewster,  indi- 
vidually, and  also  as  executrix  of  Mary  S.  Brewster,  de- 
ceased, and  other  creditors,  presented  claims  upon  the  indebt- 
edness of  Edward  to  them,  and  the  same  having  been  dis- 
puted were  referred  under  the  statute  and  judgment  rendered 
in  said  proceeding  against  Samuel  as  such  administrator. 
Thereafter  proceedings  were  taken  and  an  account  rendered 
by  Samuel  of  his  proceedings  as  such  administrator.  Upon 
such  accounting  Emma  A.  Brewster,  individually,  and  as 
such  executrix,  and  others,  seek  to  charge  Samuel  as  such 
administrator  with  the  personal  property  included  in  the  said 
mortgage,  upon  the  theory  that  said  mortgage  was  void  as 
to  his  existing  creditors,  including  the  Brewsters,  for  the 
reason  that  it  was  not  filed  as  a  chattel  mortgage  as  requried 
by  the  statute;  that  the  property  having  come  to  his  hands 
he  is  chargeable  as  administrator  with  the  value  thereof,  and 
that  the  foreclosure  and  sale  of  this  personal  property  did 
not  vest  him  as  an  individual  with,  any  title  thereto  or  re- 
lieve him  as  administrator  from  liability  to  account  for  it. 

It  seems  to  be  settled  that,  while  the  mortgagor  and 
mortgagee  may  agree  as  between  themselves  whether  property 
shall  be  considered  as  real  or  personal,  so  far  as  it  affects  their 
personal  interests,  they  cannot  by  their  agreement  alter  the 
nature  of  the  property  so  as  to  affect  the  rights  of  other 
persons  and  so  as  to  render  nugatory  the  provisions  of  law  re- 
lating to  the  filing  of  such  mortgages  for  the  protection  of  other 
creditors  and  persons  interested.  Murdock  v.  GifTord,  18  N.  Y. 
28;  Hoyle  v.  Plattsburgh  &  M.  R.  Co.,  54  id.  314 ;  Fitzgerald  v. 
Atlanta  Home  Ins.  Co.,  61  App.  Div.  350;  175  N.  Y.  494; 
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Kirk  V.  Crystal,  118  App.  Div.  88;  Tyson  v.  Post,  108  N.  Y. 
5817. 

It  is  also  settled  that  the  direction  of  the  statute  avoids 
unfiled  chattel  mortgages  as  to  simple  contract  creditors  as 
well  as  to  judgment  creditors  (Karst  v.  Gane,  186  N.  Y.  816), 
and  that,  even  though  proceedings  be  had  and  the  property 
sold  before  the  creditor  has  acquired  his  judgment  and  power 
thereby  to  have  a  lien  upon  the  property,  yet,  when  he  has 
secured  a  judgment  and  put  himself  in  position  to  have  a  lien 
upon  the  property,  he  may  treat  the  transfer  and  foreclosure 
proceedings  as  nullities  and  maintain  the  proper  proceedings  for 
the  satisfaction  of  his  claim.  Stephens  v.  Perrine,  148  N.  Y. 
476 ;  Russell  v.  St.  Mart,  180  id.  866 ;  Tooker  v.  Siegel-Cooper 
Co.,  65  Misc.  Rep.  68 ;  affd.,  194  N.  Y.  442. 

It  was  held  in  Sheldon  v.  Wickham,  161  N.  Y.  55,  that 
an  assignee  for  the  benefit  of  creditors  cannot,  in  an  action 
to  foreclose  a  mortgage  covering  both  real  and  personal  prop- 
erty executed  by  an  assignor  prior  to  the  assignment,  when 
there  is  no  claim  of  fraud  in  the  transaction,  avail  himself 
of  the  defense  that  the  mortgage  is  void  as  to  the  personal 
property  because  not  filed  as  a  mortgage  of  chattels,  since 
an  unfiled  chattel  mortgage  cannot  be  treated  as  a  transfer 
of  property  in  fraud  of  the  rights  of  creditors  and,  therefore, 
does  not  fall  within  chapter  814  of  the  Laws  of  1868,  per- 
mitting assignees,  administrators,  etc.,  to  disaffirm  and  treat 
as  void  transfers  in  fraud  of  the  rights  of  creditors;  and 
that  such  mortgages  are  void  only  as  to  the  persons  men- 
tioned in  the  statute,  to  wit:  purchasers  in  good  faith  and 
creditors  who  are  armed  with  sonle  legal  process  authoriz- 
ing a  seizure  of  the  property ;  and  that  they  are  valid  as 
to  the  mortgagors  and  all  other  persons. 

The  assignee  does  not  represent  a  judgment  creditor  in  his 
capacity  as  such  nor  in  any  other  way  than  as  he  represents 
simple   contract   creditors,   and  the   administrator   represents 
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creditors  in  the  same  manner.  Until  the  creditor  has  put 
himself  in  the  way  of  having  a  lien  or  process  entitling  him 
to  a  lien  upon  the  property  he  cannot  question  the  validity  of 
the  mortgage. 

Edward  Munson  died  before  any  judgment  was  recovered 
against  him,  and  the  property  passed  by  operation  of  law  to 
the  administrator.  The  judgments  against  the  administra- 
tor, thereafter,  established  the  claims  of  the  Brewsters  as 
creditors  of  the  deceased,  but  do  not  give  them  any  lien  or 
entitle  them  to  any  process  creating  a  lien  upon  the  personal 
property  in  question,  nor  any  preference  over  the  other  c red- 
tors  of  the  deceased.  If  Samuel,  as  administrator,  could 
not  have  pleaded  the  failure  to  file  the  instrument  as  a  chat- 
tel mortgage  as  defense  to  the  foreclosure  proceedings,  he 
cannot  be  charged  with  any  negligence  in  having  failed  to 
defend  this  foreclosure  action  and,  consequently,  he  would 
not  be  chargeable  with  the  loss  of  the  property,  unless  his 
purchase  of  it  makes  him  accountable  for  it. 

Under  the  doctrine  of  Sheldon  v.  Wickham,  supra,  the 
death  of  Edward  before  the  Brewsters  acquired  a  potential 
lien  put  it  out  of  their  power  to  .secure  the  lien,  and  thus 
prevented  their  being  in  a  position  to  question  the  validity  of 
this  mortgage  in  this  proceeding  as  matters  now  stand.  But 
it  was  held  in  National  Tradesmen's  Bank  v.  Wetmore,  1^4 
N.  Y.  241,  that  relief  may  be  had  in  equity  where  other 
tribunals  cannot  afford  it  and,  while  the  recovery  of  a  judg- 
ment and  the  return  of  an  execution  issued  thereon  unsatis- 
fied are  essential  prerequisites  to  the  maintenance  of  an 
action  in  the  nature  of  a  creditor's  bill  under  the  statute, 
and  while,  as  a  general  thing,  the  same  rule  is  applied  to 
actions  in  equity  having  in  their  purpose  or  the  relief  sought 
the  nature  of  statutory  creditors'  bills,  it  does  not  extend  so 
far  as  to  deny  to  a  creditor  the  interposition  of  the  equity 
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powers  of  the  court,  where  the  situation  is  such  as  to  render 
it  impossible  for  him  to  take  those  preliminary  steps. 

So  the  apparent  loss  of  remedy  by  the  death  of  Edward 
before  the  Brewsters  had  secured  any  judgment  could  be  re- 
lieved in»  equity. 

The  question  whether  the  failure  to  file  this  instrument 
as  a  chattel  mortgage  may  be  attacked  in  this  proceeding  is 
perhaps  a  grave  one.  The  situation  is  that  Samuel  Munson 
claims  the  property  in  dispute  by  virtue  of  a  written  instru- 
ment and  proceedings  for  the  foreclosure  thereof  which  it  is 
claimed  vested  the  title  in  him.  This  title  is  disputed  by  the 
Brewsters  attacking  the  validity  of  the  instrument  and  sub- 
sequent proceedings  to  vest  such  title  in  him.  It  is  not 
ordinarily  the  function  of  a  Surrogate's  Court  to  settle  the 
validity  of  transfers  relating  to  decedents'  property,  but  such 
questions  are  peculiarly  the  province  of  courts  of  equity.  The 
instrument  does  not  provide  for  or  look  forward  to  a  distri- 
bution of  the  estate,  as  antenuptial  agreements  or  wills  to 
be  construed  upon  an  accounting,  which  have  been  held  within 
Ihe  jurisdiction  of  surrogates  to  construe;  and  the  right  of 
the  creditor  to  attack  it  may  possibly  depend  upon  equitable 
considerations  which  are  beyond  the  cognizance  of  a  Sur- 
rogate's Court,  such  as  estoppel,  latches,  etc.  Richardson  v. 
Root,  19  Hun,  478;  Barton  v.  Hosner,  24  id.  667;  Matter 
of  Kellogg,  89  id.  276;  Matter  of  Bunting,  98  App.  Div. 
122.     See  also  remarks  in  Matter  of  Raymond,  27  Hun,  612. 

While  the  jurisdiction  of  this  court  has  not  been  settled 
in  a  case  like  the  present  one,  so  far  as  I  can  find,  I  shall  hold 
that  it  has  jurisdiction  to  determine  the  ownership  of  the 
personalty  in  question  as  between  Samuel  L.  Munson  and 
the  estate,  under  the  following  authorities:  Code  Civ.  Pro., 
§  27^1;  Boughton  v.  Flint,  74  N.  Y.  476;  Fraenznick  v.  Mil- 
ler,  1  Dem.  136;  Matter  of  Dwyer,  112  App.  Div.  195;  Mat- 
ter of  Archer,  51  Misc.  Rep.  260;  Matter  of  Evans,  34  id. 
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87;  Sexton  v.  Sexton,  64  App.  Div.  386;  Matter  of  Potter, 
82  Hun,  699;  Matter  of  Davenport,  37  Misc.  Rep.  179; 
Merchant  v.  Merchant,  2  Bradf.  432;  and  that  no  title 
thereto  has  passed  from  Edward  6.  Munson  or  his  estate  to 
Samuel  L.  Munson,  and  that  the  administrator  should  ac- 
count for  the  same  as  part  of  the  assets  of  the  estate. 
Decreed  accordingly. 


Matter  of  the  Estate  of  Stephen  Wood,  Deceased. 
^  {Surrogate^a  Court,  Saratoga  County,  January,  1911.) 

BXBOUTOBS  AND  ADiaNISTBATOBS — ^AOCOUNTINO :  RiGHT  TO  REQUniB,  TiMB 
AND  PBOFEBTY — ^TlME  FOB  ACCOUNTINO :  Ck)NTESTS,  OBJECTIONS  AND 
HBABING  and  SinrTLBMBNT  THBBEOP— RZOHT  TO  ObJBCT  OB  CONTBST — 

ExECUTBix  OF  Deceased  Gxecutob. 

LUOTATION  OF  ACTIONS — ^ACCBUAL  OF  CAUSE  OF  ACTION— BNFOBCEMENT 
OF  TBUST. 

The  Statate  of  LimltatlonB  does  not  begin  to  run  in  favor  of 
executors  against  an  application  for  an  accounting  until  they  have 
repudiated  their  trusts. 

The  executrix  of  a  deceased  executor  when  called  to  account  for 
the  latter's  proceedings  has  no  standing  to  contest  a  claim  against 
the  original  estate. 

Proceeding  to  show  cause  why  executors  should  not  pay 
claims  and  the  legacy  of  the  petitioner. 

George  B.  Lawrence,  for  petitioner. 

Walter  E.  Ward,  for  XiOuise  C.  Wood,  individually  and  as 
executrix. 
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OsTRANDER,  S. — This  is  an  order  to  show  cause,  granted 
upon  the  application  of  Temmy  M.  Wood  and-  addressed  ta 
Stephen  F.  Wood,  executor,  etc.,  of  Stephen  Wood,  deceased^ 
and  to  Louise  C.  Wood,  as  executrix  of  Edward  I.  Wood,  the 
deceased  executor  of  said  Stephen  Wood,  requiring  them  to 
show  cause  why  they  should  not  render  and  settle  their  ac- 
counts as  executor  and  as  executrix  of  the  deceased  executor 
of  Stephen  Wood,  deceased,  and  why  they  should  not  pay  the 
claims  and  legacy  of  the  petitioner  herein,  and  why  a  decree 
should  not  be  entered  judicially  settling  their  accounts  and 
directing  payment  of  the  claims  and  legacy  of  the  petitioner 
herein. 

Stephen  Wood  died  August  15,  1898,  leaving  Temmy  M. 
Wood,  his  widow,  and  his  two  sons,  Edward  I.  Wood  and 
Stephen  F.  Wood,  his  only  heirs  at  law  and  next  of  kin.  The 
will  was  proved  September  24,  1898.  No  account  has  been 
filed  or  rendered,  nor  any  inventory  filed  by  the  executors 
under  the  will.  Petitioner  and  said  Stephen  F.  Wood  and 
Edward  I.  Wood  are  all  named  as  executors,  but  petitioner 
did  not  qualify.  The  two  sons  qualified  as  such.  By  the 
terms  of  the  will  petitioner  was  given  one-third  of  the  estate^ 
real  and  personal,  in  lieu  of  dower.  She  claims  that  the  es- 
tate is  also  indebted  to  her  as  a  creditor  in  the  sum  of  $6,000 
and  upwards  for  moneys  loaned.  Petitioner  offered  certain 
testimony,  and  the  executrix  and  executor  rested  their  case 
upon  the  testimony  so  given.  From  this  it  appears  that 
Stephen  Wood  was  a  man  upwards  of  eighty  years  old  and 
engaged  in  conducting  a  lumber  and  coal  business  and  was 
the  owner  of  certain  real  and  personal  property  used  in  the 
business.  As  he  became  advanced  in  years  the  two  sons 
assisted  in  the  business,  Stephen  F.  directing  work  about  the 
yard  and  Edward  I.  keeping  the  books  and  looking  after  the 
finances,  and  the  business  was  conducted  under  the  name  of 
Stephen  Wood  &  Sons  for  a  period  of  a  year  or  more  prior  to- 


MATTER  OF  WOOD.  47 

his  death.  This  appears  to  have  been  done  as  a  matter  of 
convenience.  It  was  testified  that  there  was  no  conveyance 
of  any  interest  in  this  property  or.  in  the  business  by  Stephen 
Wood;  and  subsequently  to  the  death  of  Stephen  Wood  the 
son,  Edward  I.9  testified,  upon  the  transfer  tax  appraisal, 
that  all  of  this  property  belonged  to  the  estate  of  Stephen 
Wood,  deceased,  and  it  is  so  admitted  in  the  answer  of  Louise 
C.  Wood,  executrix.  He  also  admitted  that  there  was  due  to 
Temmy  M.  Wood  from  said  estate  a  note  for  $3,000. 
After  the  death  of  Stephen  the  business  continued  to  be 
carried  on  by  the  two  sons  in  exactly  the  same  manner 
as  before  the  death  of  their  father.  There  was  no  transfer  of 
the  property  to  them,  except  such  as  may  have  occurred  by 
operation  of  law.  There  was  no  partnership  agreement  nor 
any  other  proceedings  in  reference  to  the  business  except  to 
carry  on  as  before.  It  is  nowhere  claimed  in  the  evidence 
that  any  payments  have  been  made  in  fact  to  Temmy  'M. 
Wood  for  any  indebtedness  owing  by  the  estate  to  her,  if  any, 
nor  any  payment  of  her  legacy  except  as  hereinafter  stated. 
The  executor,  Stephen  F.  Wood,  does  not  in  any  way  combat 
the  allegations  of  the  petition  or  the  determination,  but 
Louise  C.  Wood,  as  executrix  of  her  deceased  husband,  con- 
tends that  the  Statute  of  Limitations  is  a  bar  to  this  proceed- 
ing and  that  the  attitude  of  the  sons  toward  the  estate  as 
shown  by  the  testimony  indicates  that  they  have  claimed  the 
property  of  the  estate  in  their  own  right  for  upwards  of  six 
years  and  upwards  of  ten  years.  It  appears  from  the  testi- 
mony, as  before  stated,  that  Edward  I.  Wood  swore  upon 
the  transfer  tax  appraisal  that  this  property  all  belonged  to 
the  estate  of  his  father,  so  at  that  time  there  was  no  claim 
that  the  sons  were  holding  it  adversely  to  their  duties  as  ex- 
ecutors. It  is  also  testified  by  Stephen  F.  Wood,  that  sub- 
sequently to  the  death  of  his  father,  the  time  of  which  is  not 
very  definitely  fixed,  he   and  his  brother  Edward  asked  his 
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mother  *^  if  she  wanted  to  settle  up  the  estate,  that  is,  divide 
it  up,  that  was  spoken  of;  and  she  said  no  she  didn't  want 
the  principal,  she  wanted  the  interest,  they  could  have  the 
use  of  it  as  long  as  she  lived  for  her  care  and  maintenance 
*  ♦  ♦  Q.  The  use  of  what?  A.  We  could  have  the  use  of 
her  money  coming  out  of  the  estate." 

It  was  further  testified  that  it  was  agreed  by  the  two  sons 
and  the  mother  that  they  should  keep  her  at  their  respective 
homes  for  equal  successive  periods  and  should  pay  her  such 
sums  of  money  as  she  should  need  from  time  to  time;  and 
they  did  in  fact  do  so,  keeping  her  two  weeks  each  at  their 
respective  homes,  which  were  adjoining  houses  in  the  village 
of  Stillwater;  and  they  have  paid  her  such  sums  of  money 
as  she  wanted,  not  exceeding  $100  in  any  year,  up  to  the  time 
of  the  death  of  Edward  I.  Wood  in  1908. 

It  was  also  testified  by  Mr.  Bartlett,  a  neighbor,  that  he 
had  frequent  conversations  with  Edward  I.  Wood  in  his  life- 
time, and  Edward  I.  told  him  that  they  had  their  mother's 
money  and  that  the  money  was  in  the  yard,  meaning  the  lumber 
and  coal  yard,  and  that  one  of  these  conversations  was  very 
shortly  before  the  death  of  Edward  I.  Wood. 

Insurance  was  taken  out  upon  various  real  and  personal 
estate,  including  the  lumber  property;  one  policy  for  the 
year  December  15,  1907,  to  December  15,  1908,  payable  to 
^*  Estate  of  Stephen  Wood  and  Stephen  Wood's  sons,  as  their 
respective  interest  may  appear"  and  the  other  running  from 
August  11,  1908,  to  August  11,  1909,  payable  in  like  man- 
ner. The  executor,  Stephen  P.  Wood,  does  not  claim  that  he 
and  his  brother  ever  took  the  property  or  any  part  of  it  in 
hostility  to  their  duties  as  executors ;  And  it  seems  to  me  that 
the  acts  above  recited  indicate  the  understanding  of  Edward 
I.  Wood  that  he  was  holding  the  property  as  executor  and  not 
in  hostility  to  the  estate. 

There  was  no  change  in  the  firm  name  (if  the  facts  above 
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stated  Indicate  a  firm)  after  the  death  of  Stephen  Wood  such 
as  would  lead  the  petitioner  or  any  other  person  to  believe 
that  the  executors  were  claiming  to  own  the  property  in« 
dividually  instead  of  as  executors.  They  recognized  their 
mother's  right  to  share  in  the  estate  and  asked  her  if  she 
wished  it  divided  up;  and,  upon  her  saying  in  substance  that 
all  she  wished  of  her  share,  from  time  to  time,  was  her  care 
and  spending  money  for  the  use  of  it,  they  proceeded  to  treat 
the  estate  in  the  manner  described  and  continued  throughout 
the  lifetime  of  Edward  I.  Wood,  and  until  the  year  1909, 
to  make  such  payments  for  the  use  of  this  money. 

There  was  no  repudiation  of  their  trust  relationship  in 
regard  to  the  estate  until  the  filing  of  the  answer  of  Louise  C. 
Wood  in  this  proceeding. 

There  is  no  claim  of  other  creditors  or  any  interests  in* 
volved  except  the  interest  of  the  petitioner  and  of  her  sons, 
the  executors.  Under  the  doctrine  of  many  cases  which  hold 
that  the  Statute  of  Limitations  does  not  begin  to  run  in  favor 
of  executors  against  an  application  for  an  accounting  until 
they  have  repudiated  their  trusts  (Matter  of  Irwin,  68  App. 
Div.  168;  Matter  of  Meyer,  98  id.  7;  affd.,  184  N.  Y.  64; 
Matter  of  Williams,  47  Misc.  Rep.  6S7;  Matter  of  Asheim, 
111  App.  Div.  176;  afFd.,  186  N.  Y.  609;  Matter  of  Ander- 
son, ISS  App.  Div.  468),  I  think  the  executor,  Stephen  F. 
Wood,  and  Louise  C.  Wood,  as  executrix  of  Edward  I.  Wood, 
should  be  compelled  to  render  an  account  of  the  proceedings 
of  the  executors  of  Stephen  Wood,  deceased.  In  no  other  way 
can  the  value  of  her  legacy  under  the  will  be  determined. 

Findings  and  a  decree  to  that  end  may  be  submitted. 

As  to  the  alleged  indebtedness  of  Stephen  Wood  to  the 
petitioner,  as  a  creditor:  The  Code  (§  8728)  provides  for 
the  filing  of  a  petition  by  a  creditor  to  compel  payment  by 
executors  of  a  claim  against  the  deceased,  but  also  provides 
that,  where  the  executor  files  a  verified  answer  setting  forth 
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facts  which  show  that  it  is  doubtful  whether  the  petitioner's 
claim  is  valid  and  legal  and  denying  its  validity,  the  proceed- 
ing must  be  dismissed  without  prejudice  to  an  action  or  ac- 
counting in  behalf  of  the  petitioner. 

Louise  C.  Wood,  as  executrix  of  Edward  I.  Wood,  has 
filed  an  answer  denying  the  allegations  of  the  petition  upon 
which  the  indebtedness  is  founded,  and  alleging  payment  of 
all  indebtedness  of  Stephen  Wood  to  the  petitioner,  and  set- 
ting up  the  Statute  of  Limitations  as  a  bar  to  this  claim.  The 
petition  alleges  the  facts  out  of  which  this  claim  arises,  and 
sets  forth  that,  after  the  death  of  their  father,  both  Edward 
I.  and  Stephen  F.,  individually  and  as  executors,  agreed  to 
care  for  the  petitioner  and  pay  her  such  moneys  as  she  might 
need  for  the  use  of  the  moneys  and  property  so  belonging  to 
her,  including  her  one-third  share  of  the  estate,  the  principal 
to  remain  as  it  was.  Stephen  F.  Wood,  the  sole  surviving 
executor  of  his  father's  will,  does  not  deny  any  facts  set  out 
in  the  petition;  and,  having  been  called  as  a  witness  by  the 
petitioner,  substantially  admits  the  correctness  of  the  claim 
and  testifies  to  payments  by  himself  and  Edward  I.  as  ex- 
ecutors on  account  of  the  claim  which  avoid  the  bar  of  the 
statute.    Holly  v.  Gibbons,  176  N.  Y.  520. 

Louise  C.  Wood,  as  executrix  of  her  deceased  husband, 
has  no  authority  over  the  estate  of  Stephen,  except  to  account 
for  and  pay  over  to  Stephen  F.,  the  surviving  executor,  such 
funds  of  the  estate  as  came  to  her  husband's  hands.  Matter 
of  Moehring,  154  N.  Y.  423;  Matter  of  Allen,  2  Dem.  203. 

She  has  no  standing  in  this  proceeding  to  deny  the  peti- 
tion, so  far  as  it  relates  to  an  indebtedness  of  the  estate  to 
the  petitioner.  That  fimction  belongs  to  the  surviving  ex- 
ecutor of  Stephen  Wood;  and,  when  he  admits  the  correct- 
ness of  the  claim,  it  is  the  duty  of  this  court  to  order  its  pay- 
ment.   Matter  of  Miles,  170  N.  Y.  75. 

It  follows  that  a  decree  should  be  made  directing  the  sur- 
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viving  executor,  Stephen  F.  Wood,  to  pay  petitioner's  claim 
out  of  the  assets  of  the  estate  applicable  thereto. 

Let  findings  and  a  decree  to  that  effect  be  submitted. 

Decreed  accordingly. 


In  the  Matter  of  the  Probate  of  a  Paper  Writing  Purport- 
ing to  be  the  Last  Will  and  Testament  of  Maat  S.  Robin- 
son, Deceased. 

(Surrogates  Courts  Westchester  County ^  February,  1911.) 

CHABrriEs — REQtnsrnss  and  Vaudity  in   General — What  Uses  abb 

Chabttabix. 
Tbusts — ^Nature    and   EIlements   in    Genebal— Essentials — Enfobce- 

ABILITY. 

A  will  which  creates  a  trust  during  a  period  of  two  lives  in  being 
and  provides  for  the  payment  of  income  only  in  the  discretion  of 
the  trustees  is  invalid  since  there  is  no  one  who  can  enforce  pay- 
ment by  the  trustees  who  are  left  with  uncontrolled  discretion  and 
able  to  make  or  refuse  payments  at  wilL 

A  trust,  among  other  things,  to  provide  education,  general  or 
specific,  to  such  persons  as  the  trustees  shall  select  as  being  in 
need  of  the  same,  contemplates  instruction  along  some  special  line 
as  opposed  to  general  school  training  and  is  not,  therefore,  neces- 
sarily a  charitable  use. 

And  where  the  trustees  are  empowered  to  furnish  other  financial 
aid  as  may  seem  fitting  and  proper  to  them,  but  are  not  obliged 
to  furnish  financial  aid  to  poor  persons  only,  and  there  is  no  limi- 
tation upon  the  discretion  of  the  trustees,  the  provision  does  not 
constitute  a  charitable  use. 

Modified  145  App.  Div. 

Pboceedino  upon  the  probate  of  a  will. 
Arthur  M.  Johnson,  for  trustees. 
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White  &  Otheman,  for  next  of  kin. 

Edward  R.  O'Malley,  for  trust  beneficiaries. 

Millard,  S. — Mary  S.  Robinson  died  in  the  village  of 
Mamaroneck  oji  the  16th  day  of  October,  1909,  leaving  a 
paper  writing  dated  January  26,  1904,  which  was  duly 
offered  for  probate  by  the  executor  named  therein.  Burton 
C.  Meighan.  A  citation  to  attend  the  probate  proceedings 
was  duly  issued,  returnable  in  this  court  on  the  27th  day 
of  December,  1909,  directed  to  Ida  Stevens  Halsted  and 
Otheman  Abel  Stevens,  a  sister  and  brother  of  deceased,  her 
only  heirs  at  law  and  next  of  kin.  Both  of  these  parties 
residing  out  of  the  State,  a  citation  was  served  by  publica- 
tion in  accordance  with  the  order  of  this  court  and,  on  the 
return  day  of  said  citation,  to  wit,  December  27,  1909,  the 
matter  was  adjourned  until  January  10,  1910;  and  there- 
after said  Burton  C.  Meighan  filed  a  petition  for  the  issu- 
ance of  a  supplemental  citation,  alleging  that  the  said  last 
will  and  testament  created  two  distinct  trusts,  one  for  the 
benefit  of  next  of  kin  of  testatrix  and  the  other  for  chari- 
table and  beneficial  uses,  and  asking  that  the  validity  or 
invalidity  of  said  trusts  be  determined  in  the  probate  pro- 
ceeding. Said  petition  further  alleged  that,  by  the  provisions 
of  section  12  of  the  Personal  Property  Law,  the  Attorney- 
General  of  the  State  of  New  York  was  the  representative 
of  the  beneficiaries  under  the  trusts,  and  it  was  his  duty  to 
enforce  the  same  by  proper  proceedings;  that  the  Attorney- 
Greneral  was  not  now  a  party  to  the  probate  proceeding;  and 
the  petition,  therefore,  prayed  that  a  supplemental  citation 
be  issued  to  Edward  R.  O'Malley,  as  Attorney-General  of 
the  State  of  New  York;  that  thereafter  the  prayer  of  the 
petition  was  granted,  and  the  Attorney-General  duly  ap- 
peared in  the   proceeding  by   written  notice  of   appearance 
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filed  in  this  court  on  the  15th  day  of  January,  1910;  that 
'White  &  Otheman  appeared  in  the  proceeding  for  both  of 
said  next  of  kin  and  heirs  at  law,  Otheman  Abel  Stevens 
and  Ida  Stevens  Halsted,  by  virtue  of  a  written  authoriza- 
tion duly  acknowledged  and  filed  in  this  court;  that  the 
matter  then,  by  stipulation  of  all  parties,  was  adjourned 
until  January  17,  1910,  when  an  answer  was  filed  on  behalf 
of  said  next  of  kin,  putting  in  issue  the  validity,  construc- 
tion and  effect  of  the  sixth,  seventh,  eighth,  ninth  and  tenth 
clauses  of  the  said  will  and  denying  the  allegation  of  the 
petition  for  supplemental  citation,  that  said  provisions  con- 
stituted a  valid  disposition  of  personal  property  under  the 
la^s  of  this  State. 

The  testatrix,  after  bequeathing  sundry  specific  legacies 
of  small  value,  attempts  to  devise  all  the  residue  of  her  es- 
tate by  the  paragraphs  above  referred  to  which  are  as 
follows : 

**  Sixth.  I  direct  my  said  executor  hereinafter  named  to 
pay  over  the  sum  of  Thirty-five  hundred  ($9,500.00)  Dol- 
lars, to  himself  and  to  Frank  B.  Upham,  as  trustees,  the 
said  trustees  to  hold  and  administer  the  said  fund  in  man- 
ner and  form  following: 

*^  Until  the  death  of  that  one  of  the  following  named  per- 
sons, Elizabeth  Ann  Brewer,  daughter  of  Reuben  6.  Brewer, 
and  Samuel  Foster  Upham,  son  of  Rev.  Frank  B.  Upham. 
who  survives  the  other,  I  direct  that  my  said  trustees  hold 
the  said  sum  of  Thirty-five  hundred  ($9,500.00)  Dollars 
of  said  residuary  estate,  in  trust  as  a  permanent  fund  to 
be  safely  and  conservatively  invested  in  such  securities  as 
are  prescribed  by  law. 

"  Seventh.  I  direct  my  said  trustees  to  pay  over  out  of 
either  the  principal  or  income  or  both  of  said  fund  provided 
for  in  paragraph  Sixth  of  this  my  will,  such  sums,  if  any, 
from  time  to  time,  to  my  next  of  kin  and  their  descendants, 
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as  shall  in  the  discretion  of  my  said  trustees  be  necessary 
to  maintain  them  respectively  in  the  same  station  of  life  in 
which  they  shall  be  at  the  time  of  my  death,  and  to  secure 
for  them  such  education,  culture  and  relief,  in  time  of 
emergency,  as  may  seem  to  my  said  trustees  fitting  to  their 
station  in  life. 

^^  And  it  is  my  express  will  and  direction  that  the  making 
of  such  payments,  if  any,  be  left  in  all  things  to  the  abso- 
lute and  uncontrolled  discretion  of  my  said  trustees. 

"  Eighth.  Upon  the  death  of  that  one  of  the  said  Eliza- 
beth Ann  Brewer,  and  Samuel  Foster  Upham,  who  shall  live 
the  longer,  or  upon  the  death  prior  thereto  of  my  next  of 
kin  who  shall  survive  me,  and  their  descendants,  the  said 
funds  and  accumulations  provided  for  in  paragraph  Sixth, 
if  any  remain,  are  to  be  paid  over  by  my  said  trustees  into 
the  fund  provided  for  in  paragraph  Ninth  of  this  my  will. 

"  Ninth.  I  direct  my  said  executor  to  pay  over  the  rest, 
residue  and  remainder  of  my  estate  to  the  said  Burton  C. 
Meighan,  and  Frank  B.  Upham,  in  trust,  however,  for  the 
following  uses  and  purposes : 

"  The  said  trustees  are  to  invest  such  portion  of  the  fund 
as  shall  not  be  used  for  the  purpose  herein  pecified  in  the 
securities  prescribed  by  law  as  savings  bank  investments; 
and  they  are  to  disburse  the  principal  or  interest,  or  both, 
of  said  fund  in  their  discretion  as  follows,  to  wit : 

"  To  provide  shelter,  necessaries  of  life,  education,  gen- 
eral or  specific,  and  such  other  financial  aid  as  may  seem 
to  them  fitting  and  proper  to  such  persons  as  they  shall  se- 
lect as  being  in  need  of  the  same. 

"  Preference  is  to  be  given  to  persons  who  are  elderly  or 
disabled  from  work,  and  to  persons  who  are  Christians '  of 
good  moral  character,  members  of  one  of  the  so-called 
evangelical  churches,  to  wit:  the  Methodist,  Baptist,  Pres- 
byterian,  Congregational,   Moravian   or   Episcopal,   and  who 
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are  not  addicted  to  the  use  of  intoxicants  or  tobacco,  nor  to 
attendance  at  theatrical  entertainments. 

"  Tenth.  I  authorize  and  empower  my  said  trustees  in 
their  discretion,  to  appoint  other  persons,  not  exceeding  five, 
to  act  with  them  in  the  execution  of  the  trusts  or  either  of 
them  herein  provided  for;  and  I  direct  that  the  execution 
of  said  trusts  shall  thereupon  devolve  upon  all  of  the  said 
trustees  jointly  and  upon  the  survivors  of  them. 

^^  If  the  said  two  trustees,  Burton  C.  Meighan  and  Frank 
B.  Upham,  deem  it  advisable,  they  may  cause  a  corporation 
to  be  created  for  the  purpose  of  executing  the  trusts  pro- 
vided for  in  this  will." 

It  is  claimed  by  the  attorney  for  the  heirs  at  law  and  next 
of  kin  that  the  trust  attempted  to  be  created  by  the  sixth 
clause  is  invalid  because  it  provides  for  an  accumulation  of 
income  which  is  not  measured  by  minority.  So  far  as  the 
interest  or  accumulation  upon  such  fund  is  concerned,  I 
hold  that  he  is  right.  It  is  clearly  invalid,  as  being  in  con- 
travention of  section  16  of  the  Personal  Property  Law 
(Laws  of  1909,  chap.  45)  ;  but  this  would  not  invalidate  the 
trust  sought  to  be  created  by  the  sixth  and  seventh  clauses, 
except  that  a  provision  would  have  to  be  made  that  the  sur- 
plus income  arising  therefrom  should  pass  into  the  residu- 
ary estate  and  be  distributed  in  accordance  with  the  ninth 
clause  of  said  will,  if  for  other  reasons  paragraphs  sixth  and 
seventh  could  be  sustained  a  a  valid  trust.  This  will  make 
no  difference,  as  will  appear  later  in  this  decision,  on  ac- 
count of  the  view  which  I  take  as  to  the  trust  sought  to  be 
created;  and  I  only  pass  upon  the  question  because  it  was 
one  of  the  matters  raised  before  me  in  the  argument  and  in 
the  briefs. 

The  Attorney-General  joins  with  the  attorney  for  the 
heirs  at  law  and  next  of  kin  in  his  view  that  the  trust  sought 
to  be  created  by  the  sixth  and  seventh  paragraphs  of  said 
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will  is  invalid,  and  after  carefully  examining  the  matter  I 
have  arrived  at  the  same  conclusion.  The  accumulation, 
provided  for  in  said  paragraphs,  having  been  held  invalid 
as  above,  there  would  be  nothing  from  which  the  trustees 
could  make  any  payments,  except  the  principal  of  said  fund 
and  they  are  only  authorized  to  make  such  payments  as  in 
their  discretion  are  necessary  to  maintain  the  next  of  kin 
of  the  testatrix  and  their  descendants  in  the  same  station  of 
life  in  which  they  should  be  at  the  time  of  the  testatrix's 
death,  and  to  secure  for  them  such  education,  culture  and 
relief,  in  time  of  emergency,  as  may  seem  to  said  trustees 
fitting  to  their  station  in  life.  In  other  words,  if  the  testa- 
trix's next  of  kin  and  their  descendants  should,  in  the  opin- 
ion of  the  trustees,  be  in  the  same  station  of  life  and  no 
emergency  arise  such  as  is  mentioned  in  the  said  clause,  then 
no  payments  should  be  made  by  them  and  none  are  provided 
for;  still  further,  no  matter  what  the  station  of  life  of  the 
next  of  kin  and  the  descendants  of  said  testatrix  should  be, 
unless  the  trustees  saw  fit  to  make  such  payments,  they 
could  not  be  compelled  to  do  so,  for  the  last  clause  of  the 
seventh  paragraph  provides,  *^  and  it  is  my  express  will  and 
direction  that  the  making  of  such  payments,  if  any,  be  .left 
in  all  things  to  the  absolute  and  uncontrolled  discretion  of 
my  said  trustees."  From  the  very  language  just  quoted,  it 
clearly  appears  that  the  testatrix  had  in  mind  that  possibly 
no  payment  of  any  kind  would  be  made,  otherwise  the  use 
of  the  words  "  if  any "  would  have  no  force  whatever.  It 
must  be  borne  in  mind  in  this  connection,  also,  that  the 
next  of  kin  of  the  testatrix  are  the  persons  who  claim  this 
trust  to  be  void,  although  they  are  the  persons,  if  any,  who 
would  be  benefited  by  it  if  it  was  held  to  be  good. 

"  The  existence  of  a  valid   trust,   capable  of  enforcement, 
is  essential  to  enable  one  claiming  to  hold  as  trustee  to  with- 
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hold  the  property  from  the  legal  repreBentatives  of  the  al- 
leged donor. 

*^  The  absence  of  a  defined  beneficiary,  entitled  to  enforce 
its  execution  is,  as  a  general  rule,  a  fatal  objection  to  the 
validity  of  a  testamentary  trust. 

"A  power  given  to  executors  to  select  the  beneficiary  does 
not  obviate  the  objection,  unless  the  persons  or  corporations 
from  among  whom  the  selection  is  to  be  made,  are  so  de- 
fined and  limited  that  a  court  of  equity  would  have  power 
to  enforce  the  execution  of  the  trust,  or  in  default  of  a  se- 
lectioii  to  decree  an  equal  distribution  among  all  the  bene- 
ficiaries."   Holland  v.  AUcock,  108  N.  Y.  812. 

This  has  been  held  in  many  other  cases  but  by  none  of 
them  has  the  law  been  changed,  that  there  must  be  some  one 
who  could  enforce  the  payments  under  the  trust;  and  in  this 
case  it  is  only  too  plain  that  no  one  could  come  into  court 
and  enforce  the  payment  of  a  single  dollar  by  the  trustees 
unless  they  saw  fit  to  do  so,  because  it  is  left  to  their  un- 
controlled discretion  in  any  way  and  they  are  enabled  to 
make  or  refuse  to  make  payments  simply  in  accordance  with 
how  they  may  decide;  and,  for  this  reason,  I  consider  that 
the  trust  sought  to  be  established  by  paragraphs  six  and  sev- 
enth of  the  will  is  absolutely  void,  and  the  property  at- 
tempted to  be  disposed  of  by  these  paragraphs  must  be 
treated  as  a  portion  of  the  residuary  estate  and  disposed  of 
in  accordance  with  the  ninth  paragraph  of  said  will. 

The  trust  attempted  to  be  created  by  the  ninth  paragraph, 
as  is  conceded  by  all  parties  to  the  proceeding,  can  only  be 
upheld  if  it  is  shown  to  be  a  trust  for  charitable  uses. 

The  attorney  for  the  next  of-  kin  contends  that,  even  if 
this  is  held  to  be  a  charitable  trust,  even  then  it  is  void, 
because  the  indefiniteness  of  the  beneficiaries  is  not  of  a 
character  protected  by  the  statute.  In  this  I  must  disagree 
with  him   and  hold  that,   if  in  all  other   respects   this   trust 
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was  valid,  it  would  not  be  void  on  account  of  the  indefinite- 
ness  of  the  beneficiaries;  and  I  think  it  is  exactly  a  case  that 
the  statute  of  189S,  as  re-enacted  by  the  Laws  of  1909,  chap- 
ter 45,  section  18,  was  passed  to  uphold.  I  will  not  discuss 
this  matter  further,  because  it  will  not  be  important  in  view 
of  the  conclusion  which  I  have  reached. 

There  have  been  many  cases  decided  as  to  whether  or  not 
a  trust  attempted  to  be  created  in  a  will  was  valid  or  not 
as  a  charitable  trust,  but  the  recent  decision  of  the  Court  of 
Appeals  of  this  State  in  Matter  of  Shattuck,  198  N.  Y.  446, 
shows  clearly  that  the  attempted  trust  in  this  case  cannot 
be  sustained ;  and  at  page  452  the  court  says : 

^*  The  intention  of  the  legislature  in  passing  the  act  of 
1893,  was  to  save  to  the  public,  charitable  gifts  made  in 
trust  to  uncertain  and  indefinite  beneficiaries.  Gifts  for  the 
benefit  of  private  institutions  or  individuals  were  not  intended 
to  be  included  within  its  provisions. 

^^  The  meaning  of  a  charitable  use  or  purpose  in  England 
is  stated  by  Tudor  on  Charities  and  Mortmain  (4th  ed. 
page  37)  as  follows:  '  In  the  first  place  it  may  be  laid  down 
as  a  universal  rule  that  the  law  recognizes  no  purpose  as 
charitable  unless  it  is  of  a  public  character.  That  is  to  say, 
a  purpose  must,  in  order  to  be  charitable,  be  directed  to  the 

benefit   of  the   community,   or   a   section   of  the  community.' 

«    *     « 

"  It  is  defined  by  Pomeroy  in  his  Equity  Jurisprudence 
(2nd  ed.,  vol.  2,  sec.  1019)  as  follows:  *  In  order  that  a 
trust  may  be  charitable  the  gift  must  be  for  the  benefit  of 
such  an  indefinite  class  of  persons  that  the  charity  is  really 
a  public  and  not  a  mere  private  benefaction.' " 

And  at  page  454 : 

"  It  is  undoubtedly  the  law  in  most  states  that  where  prop- 
erty is  given  to  trustees  with  power  to  apply  it  either  to 
uses   which   are   or   those   which   are   not   within   the   classes 
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included  in  charities  the  whole  must  fail  so  far  as  the  ap- 
plication of  the  peculiar  doctrines  of  charitable  uses  is  con- 
cerned. 

"  Every  charitable  gift  must  be  actually  dispensed  by 
some  individual  and  ultimately  substantially  every  chari- 
table fund  must  be  applied  to  the  relief  of  individual  need, 
but  the  trust  cannot  for  the  reason  stated  be  made  for  indi- 
vidual beneficiaries  as  such.  The  general  purpose  of  the  trust 
must  be  the  well  being  of  humanity  or  some  specified  but 
indefinite  class  or  part  thereof.     *     ♦     * 

*^  In  view  of  the  quite  universal  rule  that  charitable  uses 
and  public  uses  are  synonymous,  and  the  title  of  the  act, 
which  is,  'An  act  to  regulate  gifts  for  charitable  purposes,* 
we  repeat  that  the  legislature  intended  to  preserve  charitable 
gifts  made  in  trust  to  uncertain  and  indefinite  beneficiaries,  but 
did  not  intend  to  include  in  the  purpose  of  the  act  gifts  to 
private  institutions  or  individuals." 

In  the  case  at  bar  the  trustees  can,  in  the  administration  of 
this  trust,  have  the  absolute  discretion  to  disburse  the  princi- 
pal or  interest,  or  both,  in  their  discretion,  to  provide  among 
other  things,  education,  general  or  specific,  to  such  persons  as 
they  shall  select  as  being  in  need  of  the  same ;  and  this  must  mean 
that  they  have  the  power  to  contemplate  instruction  along 
some  special  line  as  opposed  to  general,  school  training  and 
not,  therefore,  necessarily  charitable.  Under  this  attempted 
trust,  these  trustees  have  the  power  to  furnish  "  other  financial 
aid  as  may  seem  fitting  and  proper  to  them." 

I  cannot  conceive  of  how  this  can  be  necessarily  a  chari- 
table trust,  because  the  trustees  are  not  obliged  to  furnish  fin- 
ancial aid  to  poor  persons  only,  because  the  phrase  "  in  need  " 
as  used  in  the  ninth  paragraph  refers  to  the  exercise  of  the 
trustees'  discretion  and  not  to  the  condition  of  the  beneficiary, 
and  the  discretion  of  the  trustees  is  not  limited  in  any  way. 

I  might  go  on  and  consider  the  difficulties  which  the  trustees 
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would  have  in  carrying  out  this  trust,  if  it  were  held  to  be  valid^ 
and  the  peculiar  persons  that  would  be  entitled  to  its  benefits, 
if  attention  were  given  to  the  clause  setting  forth  who  is  to  be 
preferred;  but  I  consider  this  entirely  unnecessary,  as  I  be- 
lieve I  have  given  reasons  why  as  a  matter  of  law  this  trust 
should  be  held  invalid. 

By  so  doing,  practically  the  whole  estate  of  this  testatrix 
passes  to  her  next  of  kin  and,  as  the  intention  of  the  testatrix 
in  the  first  trust  was,  if  it  was  anything,  to  provide  for  them, 
and  the  intention  of  the  second  trust  is  so  indefinite,  I  consider 
the  trustees  will  be  relieved  from  an  arduous  task  and  proba- 
bly the  best  disposition  of  the  testatrix's  estate  made  by  this 
decision. 

Findings  in  accordance  with  this  decision  can  be  prepared 
and  settled  on  notice  and  a  decree  will  be  entered  in  accord* 
ance  therewith. 

Decreed  accordingly. 


In  the  Matter  of  the  Appraisal  of  the  Estate  of  Lucy  M. 
McCoRMiCK,  Deceased,  Under  the  Acts  in  Relation  to 
the  Taxable  Transfer  of  Property  . 

{Surrogate's  Court,  Orleans  County,  February,  1911.) 

Taxes — Inhebitance    and    Tbansfbb    Taxes — Exemptions — GobporA'^ 

TIONB — CHABITABIE    Ck)BPOBATIONS. 

The  statute  under  which  a  society  is  organized  controls  in  de- 
termining whether  a  legacy  to  it  is  subjcet  to  a  transfer  tax. 

VThile  the  word  "charity"  has  a  broad  meaning,  a  charitable 
corporation  is  one  whose  principal  aim  is  to  give  material  assist- 
ance to  the  needy  and  not  simply  to  improve  morals  or  bring  its 
beneficiaries  under  the  influence  of  the  gospel. 
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The  word  "charitable"  has  a  broader  meaning  in  the  statutes 
empowering  associations  to  receive  bequests  tlian  in  the  statutes 
providing  for  exemption  from  taxation. 

The  American  Baptist  Publication  Society  incorporated  to  pro- 
mote evangelical  religion  by  means  of  the  Bible,  the  printing  press, 
colportage,  Sunday  schools  and  other  appropriate  ways  is  not  a 
"charitable"  corporation  within  the  meaning  of  the  Transfer  Tax 
Law,  and  a  legacy  to  said  society  is  subject  to  a  transfer  tax. 

Appeal  from  an  order  assessing  the  transfer  tax. 

Fredd  H.  Dunham,  for  State  Comptroller. 

D.  W.  Perkins,  for  the  American  Baptist  Publication 
Society. 

S16NOB,  S. — This  is  an  appeal  from  the  assessment  of  the 
transfier  tax  in  the  estate  of  Lucy  M.  McCormick,  deceased, 
by  which,  among  other  things,  the  county  treasurer  decided 
that  a  legacy  give  to  the  American  Baptist  Publication  So- 
ciety was  exempt  from  taxation. 

The  American  Baptist  Publication  Society,  a  legatee  under 
the  willy  was  originally  incorporated  in  the  State  of  Penn- 
sylvania, but,  by  a  special  act  of  the  Legislature,  passed  April 
IS,  1906,  was  reincorporated  in  the  State  of  New  York. 
This  act  recites  the  incorporation  of  the  society  by  an  act  of 
the  Pennsylvania  Legislature  in  1845,  ^*  for  the  purpose  and 
object  of  promoting  Evangelical  Religion  by  means  of  the 
Bible,  the  printing  press,  colportage,  Sunday-schools  and 
other  appropriate  ways,"  and  reincorporates  it  for  the  same 
purpose. 

It  is  admitted  by  the  counsel  for  the  society  that  it  is  not 
exempted  from  taxation  under  that  provision  of  section  S21 
of  the  Tax  Law,  which  reads  as  follows :  "  Any  property  de- 
vised or  bequeathed  to  corporations  organized  exclusively  for 
Bible   or  tract  purposes,   shall  be   exempted   from   and  not 
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subject  to  the  provisions  of  this  article.'*  But  it  is  claimed 
on  behalf  of  the  society  that  it  is  exempted  under  that  pro- 
vision of  the  statute  which  holds  that  any  property  devised 
or  bequeathed  to  charitable  corporations  shall  be  exempted 
from  and  not  subject  to  the  provisions  of  this  article.  In  view 
of  the  holding  of  the  courts  in  other  cases,  no  exemption  is 
claimed  upon  the  ground  that  it  is  a  religious  society ;  but  the 
claim  is  that  the  term  "  charitable  "  is  broad  enough  to  include 
a  society  organized  for  the  purpose  recited  in  its  act  of  incor- 
poration. It  will  be  observed  that  this  society  is  not  incor- 
porated under  any  general  act. 

It  seems  that  it  is  not  the  purpose  for  which  the  society  is 
organized,  but  the  statute  under  which  it  is  organized,  that 
controls. 

In  Matter  of  White,  118  App.  Div.  869,  a  bequest  had 
been  given  to  the  McAuley  Water  Street  Mission  in  New  York 
city,  and  there  was  evidence  tending  to  show  that  the  major 
part  of  the  business  of  the  McAuley  Water  Street  Mission 
was  of  a  charitable  nature.  The  court  says :  "  We  are  of 
opinion  that  this  evidence  should  not  be  considered  as  we  agree 
with  the  learned  counsel  for  the  respondent  that  the  status  of 
this  corporation  must  be  determined  by  the  statutory  law  and 
its  certificate  of  incorporation  rather  than  by  what  it  has  as- 
sumed to  do  thereunder." 

In  Matter  of  Watson,  171  N.Y.  266,  at  pages  860  and  261, 
Werner,  J.,  says :  "  But  it  is  also  apparent  that  the  legislat- 
ure, in  speaking  of  religious  corporations,  has  never  intended 
to  include  within  that  term  any  of  the  numerous  benevo- 
lent, charitable,  philanthropic  and  missionary  organizations 
created  either  under  special  laws  or  under  the  general  statutes 
repealed  by  the  Membership  Corporations  Law."  He  further 
says  that  the  history  of  legislation  relating  to  religious  cor- 
porations, beginning  with  the  laws  of  1784  and  culminating 
in  the  Religious  Corporations  Law,  clearly  shows  it  has  always 
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been  the  legislative  policy  to  draw  a  distinct  line  between  re- 
ligious corporations  and  such  auxiliary  organizations  as 
missionary  societies.  The  latter  were  incorporated  under 
special  laws  until  1848  when  an  act  was  passed  for  the  in- 
corporation of  charitable,  scientific  and  missionary  societies. 
Were  it  not  for  these  decisions,  I  should  be  inclined  to  hold 
that  this  society  was  exempt  as  a  religious  organization;  but 
this  is  not  claimed  by  the  attorney  for  the  society,  neither  do 
I  think  it  could  be  sustained. 

In  Matter  of  White,  supra,  Ingraham,  J.,  says :  "  The 
Court  of  Appeals*  seems  to  have  held  in  Matter  of  Watson 
(171  N.Y.  S56),  that  a  religious  corporation,  under  section 
221  of  the  Tax  Law,  as  amended  by  chapter  458  of  the  Laws 
of  1901,  is  a  corporation  organized  under  the  Religious  Cor- 
porations Law  (Laws  of  1895,  chap.  72S),  and  does  not  in- 
clude a  corporation  organized  under  chapter  319  of  the  Laws 
of  1848,  or  the  Membership  Corporations  Law  (Laws  of  1895, 
chap.  559)  the  test,  as  I  understand  it,  being  the  particular 
acts  under  which  the  corporation  was  organized  and  not  the 
purposes  for  which  it  was  organized."  This  being  so,  it  would 
seem  that  all  corporations  organized  under  special  acts 
would  be  subject  to  the  tax.  But,  assuming  that  this 
society,  if  a  charitable  society,  would  be  exempt,  I  do  not 
think  that  it  comes  under  that  definition  as  used  in  the  Tax 
Law.  While  the  word  "  charity  "  has  a  broad  meaning,  yet  I 
think,  when  used  in  connection  with  a  charitable  corporation, 
it  must  be  one  whose  principal  aim  is  to  give  of  its  material 
substance  or  time  to  benefit  those  who  are  in  need  of  such  as- 
sistance, or  will  be  benefited  by  such  gift  or  expenditure  in 
some  other  way  than  simply  by  an  improvement  of  morals  or 
bringing  them  under  the  influence  of  the  gospel.  I  do  not  see 
that  a  person  or  a  corporation  seeking  to  advance  the  cause 
of  religion  only  can  be  said  to  be  engaged  in  a  charitable  work 
in  the  ordinary  sense  in  which  that  term  is  used.     On  the 
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other  hand,  there  would  seem  to  be  no  doubt  that  this  society 
is  engaged  in  a  religious  work;  and,  as  I  have  said  before,  if 
it  was  the  nature  of  the  work  that  controlled,  I  should  hold 
it  exempted  as  a  religious  corporation  rather  than  as  a 
charitable  corporation.  The  law  makes  a  distinction  between 
the  two  and  evidently  it  was  not  the  expectation  of  the  leg- 
islature that  the  term  "  charitable "  was  broad  enough  to 
cover  bothy  as,  if  such  had  been  the  case,  probably  only  the 
one  term  would  have  been  used. 

In  the  case  of  People  v.  Cothran,  27  Hun,  844,  in  speaking 
of  the  act  of  1848,  which  authorized  the  incorporation  of  be- 
nevolent, charitable,  scientific  and  missionary  societies,  the 
court  says :  ^*  If  that  act  stood  alone,  a  question  might  well  be 
raised  as  to  whether  it  was  intended  to  authorize  the  forma- 
tion of  societies  for  the  purpose  of  earring  on  medical  or 
other  colleges,  or  any  institution,  whatever,  which  is  prima- 
rily and  exclusively  '  educational.' "  The  same  reasoning 
would  apply  to  a  society  whose  objects  are  those  specified  in 
the  act  of  incorporation  of  a  bible  society.  The  laws  which 
grant  special  privileges  or  exemptions  are  to  be  construed 
liberally  in  favor  of  the  public,  and  I  do  not  think  that  the 
ordinary  meaning  of  the  term  "  charitable "  should  be  ex- 
tended to  cover  societies  not  organized  for  charitable  pur- 
poses within  the  ordinary  meaning  of  that  term. 

If  the  character  of  the  work  was  to  control  the  standing  of 
the  society  with  reference  to  taxation,  I  should  assume  that  a 
Young  Men's  Christian  Association,  which  ministers  both  to 
the  spiritual  and  material  wants  df  young  men,  came  more 
properly  within  the  definition  of  a  charitable  institution  or 
corporation,  than  would  a  publication  society;  and  yet,  in 
the  case  of  the  People  ex  rel.  Brooklyn  Christian  Association 
V.  Willis,  23  Misc.  Rep.  546,  it  was  held  that  the  provisions  of 
the  charter  of  the  city  of  Brooklyn,  providing  that  the  several 
hospitals,  orphan  asylums  and  all  other  charitable  and  benevo- 
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lent  corporations  are  exempt  from  the  payment  for  water,  must 
be  held  as  limited  to  the  class  of  institutions  specifically  named 
or  similar  thereto,  and  that  for  that  reason  the  Young  Men's 
Christian  Association  was  not  exempt  from  taxation. 

I  think  the  distinction  between  organizations  which  may 
receive  charitable  bequests  and  those  which  are  exempt  from 
taxation  is  pointed  out  in  the  case  of  trustees  of  Y.  M.  C.  A. 
V.  City  of  Paterson,  61  N.  J.  Law,  480 ;  89  Atl.  Rep.  666,  which 
is  cited  in  Words  and  Phrases  Judicially  Defined  (Vol.  S,  p. 
1086),  where  it  is  held  that,  in  the  law  relating  to  charitable 
uses,  it  has  a  very  wide  meaning,  but  in  the  statute  exempting 
from  taxation  its  meaning  is  more  restricted. 

From  my  examination  of  the  question  I  think  the  decision 
of  the  county  treasurer  was  correct,  and  that  his  finding 
should  be  affirmed  as  to  aU  matters  except  as  to  the  legacy  to  the 
American  Baptist  Publication  Society,  and  as  to  that  it  should 
be  reversed  and  an  order  entered  assessing  the  tax  on  the 
legacy  of  $1,000  given  that  corporation. 

Decreed  accordingly. 


In  the  Matter  of  the  Estate  of  Milon  J.  Smfth,  Deceased, 
{Surrogate* 8  Courts  Cattaraugus  County,  February,  1911.) 

EXBCUTOBS  AND   AdMIMSTBATOBS — ACCOUNTINO  AND   SETTLBMKNT — RiOHT 

TO  RxQuniE  Accounting,  Time  fob  Accounting  and  Gbounds  and 
Pbofbiett  Thebbof — SumciENCT  OF  Intbbest  of  Applicant — ^In- 
tbbbst  Disputed  ob  Undetbbmined. 

Where  testator  gave  the  use  of  his  homestead  to  his  widow  for 
life,  or  for  her  widowhood,  or  until  she  ceased  to  reside  upon  the 
premises,  and  the  executors  were  directed  to  pay  her  semi-annually 
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the  income  of  a  certain  trust  fund,  and,  upon  the  return  of  a  cita- 
tion to  show  cause  why  such  income  should  not  be  paid,  the  veri- 
fied answer  of  the  executors,  in  denial  upon  information  and  belief 
of  the  validity  of  the  petitioner's  claim,  alleges  that  assets  of  the 
estate,  consisting  of  certain  promissory  notes,  are  in  the  posses- 
sion of  the  widow,  under  a  claim  of  title,  who  refuses  to  deliver 
them  to  the  executors,  and  further  alleges  that  an  action  is  pend- 
ing to  recover  said  notes  or  their  value  from  the  widow,  which 
value  in  case  the  executors  are  successful  in  the  litigation  will 
exceed  all  sums  due  for  such  income,  the  answer  is  sufficient  to 
oust  the  Surrogate's  Court  of  Jurisdiction,  and  the  petition  will 
be  dismissed,  pursuant  to  section  2722  of  the  Code  of  Civil  Pro- 
cedure, without  prejudice  to  an  action  or  an  accounting  in  behalf 
•   of  the  petitioner. 

Proceedings  on  return  of  citation  for  executor  to  show 
cause  why  annuity  to  widow  should  not  be  paid. 

F.  J.  Nelson,  for  petitioner, 

Hastings  &  Larkin,  for  executor. 

Davie,  S. — Decedent  died  September  5,  1909;  his  will  was 
probated  November  third  of  the  same  year.  The  value  of 
his  real  estate,  as  alleged  in  the  petition  for  probate  of  will, 
is  $4,000  and  of  his  personal  estate  $26,000.  Decedent 
devised  to  the  widow  the  use  of  his  homestead  during  her  life- 
time, or  until  such  time  as  she  might  remarry,  or  until  she 
should  cease  to  reside  on  the  premises.  He  bequeathed  to  his 
executor  the  sum  of  $6,000  in  trust,  with  directions  to  invest 
the  same  and  out  of  the  income  arising  therefrom  to  pay  the 
taxes  and  insurance  and  expense  of  repairs  upon  the  premises 
above  referred  to,  and  the  balance  thereof  to  the  widow  semi- 
annually. Nothing  has  been  paid  to  her  on  account  of  such 
annuity,  nor  is  it  claimed  that  any  portion  of  the  income  from 
such  fund  is  necessary  for  the  purpose  of  meeting  expenses 
of  taxes,  insurance  or  repairs;  but,  upon  the  return  of  the 
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citation  herein,  the  executor  files  an  answer  in  writing,  duly 
verified,  in  which  he  denies,  upon  information  and  belief,  the 
validity  of  the  petitioner's  claims  and  sets  forth  the  facts  upon 
which  such  denial  is  predicated  and  which,  as  alleged,  are  sub- 
stantially as  follows :  that  a  portion  of  the  assets  of  the  estate 
consisting  of  promissory  notes  of  the  value  of  $3,500  is  in  the 
possession  of  the  widow  and  she  refuses  to  deliver  them  to  the  ex- 
ecutor, she  claiming  title  thereto;  and  that  an  action  has  been 
brought  and  is  now  pending  to  recover  such  notes,  or  the 
Value  thereof,  from  the  widow;  and  that  the  value  of  the  same^ 
in  case  the  executor  is  successful  in  such  litigation,  will  exceed 
all  sums  now  due  on  the  widow's  annuity.  And  the  executor 
asks  that  the  petition  be  dimissed  pursuant  to  the  provisions 
of  section  2722  of  the  Code  of  Civil  Procedure.  Hence  the 
only  question  involved  is  whether  or  not  the  answer  so  filed  is 

r 

sufficient  in  form  and  substance  to  oust  the  Surrogate's 
Court  from  further  jurisdiction  in  the  matter. 

The  Code  (§  2722)  clearly  defines  the  powers  and  duties 
of  the  Surrogate's  Court  in  procceedings  of  this  character. 
It  requires  the  dismissal  of  the  petition,  without  prejudice 
to  an  action  or  an  accounting,  where  the  representative  of  the 
estate  files  a  written  answer,  duly  verified,  setting  forth  facts 
which  show  that  it  is  doubtful  whether  the  petitioner's  claim 
is  valid  or  legal,  and  denying  its  validity  or  legality  abso- 
lutely, or  on  information  and  belief.  The  answer  filed  in  this 
case  contains  a  distinct  denial  of  the  validity  of  the  claim 
presented  and  to  that  extent  is  in  strict  compliance  with  the 
provisions  of  the  Code.  Are  the  facts  stated  sufficient  to 
justify  such  denial  and  give  rise  to  doubt  as  to  the  legality 
of  petitioner's  demand?  The  Surrogate's  Court  has  no  power, 
even  for  the  purposes  of  this  proceeding,  to  investigate  the 
question  of  title  to  the  notes  alleged  to  belong  to  the  estate 
and  withheld  by  the  petitioner.  The  question  of  doubt  as  to 
the  ownership  of  these  particular  assets  can  only  be  deter- 
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mined  by  a  court  of  competent  jurisdiction.  Had  that  ques- 
tion been  already  determined  in  favor  of  the  estate  and  the 
widow  still  insisted  upon  holding  the  notes  or  the  avails 
thereof,  then  there  could  be  no  question  but  that  the  payment 
of  her  annuity  should  be  withheld  until  it  equaled  the  amount 
of  the  funds  so  retained  by  the  widow.  An  action  is  now  pend- 
ing in  the  Supreme  Court  to  determine  the  title  to  these  notes ; 
and,  until  such  time  as  this  action  has  been  terminated  .and 
the  widow's  title  to  the  notes  established,  the  validity  of  her 
demand  against  the  estate  must  remain  doubtful. 

An  answer  filed  under  the  provisions  of  the  section  of  the 
Code  referred  to  must  not  only  deny  legality  but  must  also 
allege  facts  showing  the  doubtful  character  of  the  claim  in 
order  to  justify  the  dismissal  of  the  petition.  Hurlburt  v. 
Durant,  88  N.  Y.  121 ;  Matter  of  Macaulay,  94  id.  674.  But, 
when  an  answer  has  been  interposed  formally  complying  with 
these  requirements  and  showing  that  the  claim  is  in  fact 
doubtful,  the  surrogate  has  no  jurisdiction  to  determine  its 
validity  or  decree  its  pa3rment.  Matter  of  Callahan,  15S  N. 
Y.  880;  HoUy  v.  Gibbons,  176  id.  620. 

When  the  right  of  the  claimant  is  denied  by  the  repre- 
sentative of  the  estate,  the  surrogate  has  no  authority  or 
jurisdiction  to  hear  or  decide  the  issue  thus  raised,  and  the 
petitioner  is  remitted  to  another  proceeding  or  tribunal  to 
establish  and  enforce  his  rights.  Bevan  v.  Cooper,  72  N.  Y. 
829;  Briggs  v.  Cragg,  89  id.  479;  Fiester  v.  Shepard,  92 
id.  261;  Charlick's  Estate,  11  Abb.  N.  C.  66;  Mumford  v. 
Coddington,  1  Dem.  27;  Smith  v.  Murray,  6  id.  84;  Mat- 
ter of  McClouth,  1  Gibbons,  122. 

A  decree  will  be  made  and  entered  herein  dismissing  the 
petition  without  prejudice  to  an  action  or  an  accounting  in 
behalf  of  the  petitioner. 

Decreed  accordingly. 
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In  the  Matter  of  the  Final  Judicial  Settlement  of  the 
Accounts  of  Ansok  C.  Bkooks,  as  the  Executor  of  the 
Estate  of  Ctkus  Beebe,  Deceased. 

{8urrogate*$  Court,  Madison  County,  February,  1911.) 

ExBCirroBS  and  Administsatobs — ^Debts  and  LiabiI(Ities  of  the  Es- 
tate— EXHIBmON,  ESTABUSHliENT,  ALLOWANCE  AND  EnFOBCEMENT 
OF   CLAIlfS — StATXTTES   OF   NON-CLAIM    OB   ShOBT    STATUTES   OF   LUfl- 

TATiON  OF  Claims — ^Application  of  Statutes — Effect  of  Infancy. 

An  infant  who  falls  to  offer  to  refer  her  duly  presented  claim 
against  a  decedent's  estate  for  services  as  a  domestic  or  to  bring 
an  action  thereon  within  six  months  after  its  rejection  by  the 
execntor  is  not  barred  by  the  provisions  of  section  1822  of  the 
Ck>de  of  Civil  Procedure  from  any  further  remedy  to  present  or  col- 
lect said  claim. 

In  such  case,  the  infant,  through  her  special  guardian,  when 
appointed,  has  a  right  to  present  her  claim  to  the  executor;  and, 
in  the  event  of  its  rejection,  the  6i)eclal  guardian  is  entitled  to 
take  any  remedy  In  the  Surrogate's  Court  that  an  adult  could  take 
to  establish  the  claim  and  enforce  its  collection. 

PsocEEDiNG  for  thc  judicial  settlement  of  the  accounts 
of  an  executor. 

E.  W.  Cushman,  for  executor  and  petitioner. 

W.  E.  Lounsbury,  special  guardian  for  Beulah  E.  Melvin, 
attorney  in  person. 

KiLEY,  S. — I  cannot  find  that  the  question  here  under 
consideration  has  ever  been  passed  upon  by  the  courts  of  this 
State.  In  order  to  understand  the  circumstances,  there  is 
required  a  brief  history  of  the  proceeding  which  is  as 
follows : 

On  the  6th  day  of  July,   1908,   Cyrus  Beebe  died  in  the 
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town  of  Hamilton,  in  this  county,  leaving  a  last  will  and 
testament  which  was  duly  admitted  to  probate  and  in  and 
by  which  Anson  C.  Brooks  was  named  as  executor,  who  duly 
qualified,  entered  upon  the  discharge  of  his  duties,  is  now, 
and  ever  since  has  been,  acting  as  such  executor.  The  will 
gave  all  of  decedent's  property  to  his  wife,  Maria  Beebe. 

The  widow,  Maria  Beebe,  subsequently  died,  leaving  a 
last  will  and  testament  which  contains  the  following  provi- 
sion: 

"  Ninth.  I  give  and  bequeath  unto  Beulah  Melvin,  daugh- 
ter of  Frank  Melvin,  Six  Hundred  Dollars,  which  sum  is 
bequeathed  with  the  understanding  that  it  is  to  pay  her  for 
services  in  full,  from  the  time  she  come  to  work  for  us  until 
my  decease.  And  in  case  the  said  Beulah  Melvin,  or  her 
representatives,  shall  ever  sue,  or  in  any  way  try  to  recover 
any  sum  for  her  services  from  my  husband,  or  from  my 
estate,  then  this  bequest  shall  be  void." 

The  Beulah  Melvin  mentioned  in  the  foregoing  clause  of 
Maria  Beebe's  will  is  the  Beulah  E.  Melvin  mentioned  in 
these  proceedings.  On  August  2,  1909,  the  executor  pre- 
sented a  petition  for  the  final  settlement  of  his  accounts, 
returnable  September  6,  1909,  in  and  by  which  it  appears 
that  he  cites  Beulah  E.  Melvin  as  claimant  against  the  estate 
of  Cyrus  Beebe,  deceased.  On  the  return  day  of  said  cita- 
tion, it  developed  that  Beulah  E.  Melvin  had  presented  a 
claim  against  the  Cyrus  Beebe  estate  for  $1,000,  crediting 
thereon  the  $600  mentioned  jn  the  legacy  given  her  by  the 
will  of  Maria  Beebe,  deceased;  but  that  the  claim  had  been 
rejected  and  that  no  further  steps  were  taken  by  the  said 
Beulah  E.  Melvin  to  enforce  its  collection  or  to  comply  with 
the  statutes  with  reference  thereto.  The  executor  urges  that, 
having  failed  to  offer  to  refer  the  claim  or  bring  an  action 
on  it  within  six  months  after  its  rejection  by  him,  under 
section    1822   of  the   Code   of   Civil   Procedure,   which   is   a 
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short  Statute  of  Limitations,  she  is  barred  from  any  fur- 
ther remedy  to  present  or  collect  the  same.  The  said 
Beulah  E.  Melvin,  at  the  time  of  the  presentment  of  the 
claim  and  its  rejection,  was  an  infant  under  the  age  of  twenty- 
one  years  and  is  still  an  infant;  she  has  no  general  guardian; 
and  it  is  conceded  that  no  further  steps  were  taken  for  the 
enforcement  of  the  claim  after  the  rejection  of  it  as  aforesaid 
by  the  executor.  The  claim  arose,  according  to  the  argument 
of  the  special  guardian  made  on  the  return  day  of  the  citation, 
which  was  the  time  of  his  appointment,  as  follows : 

Mr.  and  Mrs.  Beebe  were  old  people  and  it  appears  that 
they  agreed  with  the  infant,  and  with  her  father,  that,  if 
she  would  come  and  live  with  them  until  the  survivor  of  them 
passed  away,  Mr.  Beebe  would  give  her  $1,000  to  be  paid  her 
at  the  time  of  the  decease  of  the  survivor  of  them,  and  as  much 
more  as  he  chose  to  give  her. 

It  was  further  claimed  that  there  was  evidence  in  exists 
ence  that  would  substantiate  this  claims. 

In  order  that  the  court  might  be  advised  as  to  whether 
this  infant  had  rights  beyond  what  appeared  upon  the  argu- 
ment, and  whether  there  was  evidence  to  protect  those  rights, 
a  referee  was  appointed,  upon  the  consent  of  all  parties 
present,  to  take  such  evidence  as  might  be  had  of  the  validity 
and  existence  of  such  a  claim  leaving  the  question  as  to  whether 
she  is  barred  by  the  provisions  of  section  1822  of  the  Code 
of  Civil  Procedure  to  be  decided  on  the  coming  in  of  the  report 
of  the  referee. 

It  will  be  noticed  that  paragraph  nine  of  the  will  of  Maria 
Beebe  undertakes  to  pay  whatever  was  due  this  infant  from  her 
husband  with  this  legacy  in  her  will ;  and  she  provides  that,  if 
the  said  infant  or  her  representatives  shall  in  any  way  try  to 
recover  any  sum  for  her  services  from  her  husband's  estate,  the 
bequests  in  her,  Maria  Beebe's,  will,  hall  be  void.  It,  therefore, 
seems  that,  when  the  settlement  of  the  estate  of  Maria  Beebe, 
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deceased,  comes  before  this  court,  the  executor  of  her  will,  who  is 
the  same  executor  accounting  here,  may  then  raise,  and  be 
bound  to  raise,  the  question  whether  by  filing  the  claim  against 
the  estate  of  Cyrus  Beebe,  the  husband,  she  forfeited  her  right 
to  such  legacy. 

The  special  guardian  urges  that  the  Statute  of  Limitations, 
as  found  in  chapter  4,  title  S,  of  the  Code  of  Civil  Procedure, 
relieves  her  from  the  harsh  remedy  that  would  prevail  in  the  case 
of  an  adult  under  section  1822  of  the  Code  of  Civil  Procedure. 
The  attorney  for  the  petitioner  urges  that  subdivision  1  of 
section  414  of  chapter  4,  title  S,  of  the  Code  of  Civil  Procedure 
exempts  from  the  provisions  of  that  chapter  said  section  1822, 
and  that  said  chapter  applies  only  to  actions  designated  therein 
or  arising  under  circumstances  therein  provided. 

That  that  rule  is  not  so  held,  universally,  will  be  seen  by 
an  examination  of  Hayden  v.  Pierce,  144  N.  Y,  512;  Wetyen  v. 
Pick,  178  id.  22S,  and  cases  where  other  short  statutes  have 
been  considered.    See  Connolly  v.  Hyams,  176  N.  Y.  404. 

It  is  a  general  proposition  of  law  that  this  court  has  no 
jurisdiction  of  an  infant  until  a  citation  has  been  served 
upon  her.  A  minor  and  her  appearance  in  this  court  are  pro- 
vided for  in  section  2630  of  the  Code  of  Civil  Procedure. 

An  infant  may  file  a  petition  in  Surrogate's  Court,  but 
she  cannot  proceed  thereon  until  a  special  guardian  has  been 
appointed  for  her,  unless  she  appears  by  a  general  guardian. 
She  cannot  bring  an  action  to  enforce  any  right  she  may 
have  without  being  represented  by  a  guardian  appointed  or 
authorized  by  a  court  to  appear  for  her.  Shall  the  provi- 
sion of  section  1822  be  construed  as  an  exception  to  the  well- 
known  rule  with  reference  to  infants?  We  think  not.  We 
do  not  think  the  serving  of  a  rejection  upon  this  infant  afi^ected 
her  rights  any  more  than  if  a  summons  and  complaint  had  been 
served  upon  her  and  she  had  not  appeared  and  a  judgment  had 
been  entered  up  against  her  without  the  appointment  of  a 
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guardian  ad  litem  to  take  care  of  her  interests.  While  we  do 
not  decide  here  that  the  evidence  taken  by  the  referee  as  afore- 
said and  presented  to  this  court  establishes  her  claim,  we  do  say 
that,  unexplained,  prima  facie,  it  shows  that  there  was  some 
foundation  for  the  position  she  has  taken.  And  if  she  has  a 
valid  claim  for  $1,000  against  the  estate  of  Cyrus  Beebe, 
deceased,  the  court  will  be  far  amiss  in  doing  its  duty  if  it 
permits  Maria  Beebe,  his  wife,  to  pay  it  with  the  $600  legacy 
in  her  will  and  compel  the  claimant,  if  she  refused  to  accept 
that,  to  lose  her  compensation  for  the  labor  she  rendered  these 
old  people. 

It  is  conceded  by  the  petitioner  that  the  claimant  worked 
for  them  a  year  and  eleven  months  and  rendered  faithful  service. 
I  decline  to  hold  that  she  shall  be  robbed  of  even  a  part  of  her 
just  compensation  for  such  services  by  construing  section  18122 
of  the  Code  of  Civil  Procedure  so  that  its  terms  will  contravene 
all  other  statutes  in  that  regard.  There  was  no  waiver  of  her 
right,  to  that  claim,  because,  as  an  infant,  she  could  not  do  any- 
thing that  would  constitute  a  waiver. 

Let  an  order  be  drawn  holding  that  the  provisions  of  this 
section  do  not  apply  to  her  failure  to  bring  an  action  after 
the  rejection  of  this  claim;  that  through  her  special  guardian 
she  has  a  right  to  present  that  claim  to  the  executor  and, 
in  the  event  of  its  rejection,  her  special  guardian  is  entitled 
to  take  any  remedy  in  this  court  that  an  adult  could  take  to 
prove  its  validity  and  enforce  its  collection,  if  found  valid. 
After  said  order  is  signed  and  entered,  let  a  copy  thereof 
be  served  upon  the  executor-petitioner  and  upon  his  attorney, 
and  let  said  proceedings  be  then  adjourned  for  seventy  days 
to  permit  an  appeal  therefrom,  if  the  executor  shall  be  so 
advised. 

Decreed  accordingly. 
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In    the    Matter    of    the    Probate    of    the    Alleged    WUl    of 

Geeteude  a.  Van  Woeet,  Deceased. 

{Surrogate's  Court,  Saratoga  County,  March,  1911.) 

Wills — ^Thb  Tebtauentabt  Ixstbument  ob  Act — Revocation  and 
Altebation — Right  and  How  Accomplished — Cancellation  ob 
Obutebation-^ompleteness  Requibed. 

Where  an  instrument  duly  executed  as  the  will  of  a  deceased 
person  had  been  in  her  possession  for  a  long  time  before  her  death 
and  was  found  among  her  effects  afterward;  and  where  the  middle 
of  the  will  containing  all  of  one  clause  and  part  of  another  had 
been  torn  out  and  the  cover  that  bound  the  parts  together  was 
gone,  and  a  copy  of  the  will  which  had  also  been  in  the  possession 
of  the  deceased  had  her  name  torn  off,  an  intention  to  revoke  the 
entire  will  is  inferable  from  the  circumstances,  and  the  mutilation 
is  sufficient  to  render  the  intention  effective. 

Reversed  147  App.  Div.  483. 

Peoceeding  for  the  probate  of  a  will. 

Edward  D.  Cutler  (Henry  V.  Borst,  of  counsel),  for 
petitioner. 

Butlejp  &  Kilmer  (W.  P.  Butler,  of  counsel),  for  Louise  A. 
Stoddard,  contestant. 

OsTEANDEE,  S. — The  paper  propounded  as  the  will  of  de- 
ceased was  executed  in  due  form  by  the  deceased,  on  the  15th 
day  of  January,  1904,  at  the  office  of  Hon.  E,  D.  Cutler, 
former  surrogate  of  Schenectady  county.  Judge  Cutler  and 
Miss  Hanna,  his  clerk,  acted  as  witnesses.  No  question  is 
here  raised  as  to  the  due  execution  of  said  paper  as  and  for 
the  will  of  deceased,  nor  as  to  her  capacity  and  freedom  from 
restraint. 
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At  the  time  of  the  execution  of  the  paper  she  told  Judge 
Cutler  that  she  wanted  to  give  numerous  articles  to  various 
relatives  but  was  not  prepared  to  put  them  in  the  will^  and 
he  prepared  a  memordandum,  for  her  to  sign  later,  that  would 
indicate  what  she  desired  to  go  to  these  relatives.  But  it  is 
claimed  by  the  contestant  that  the  instrument  was  revoked 
by  the  deceased  in  her  lifetime. 

After  the  paper  was  executed,  Miss  Van  Woert  took  it 
away  with  her.  Sometime  between  January  15,  1904,  and 
March  18,  1904,  she  had  the  alleged  will  at  the  house  of 
Captain  Pratt  in  Schenectady;  and  a  copy  of  it,  except  the 
attestation  clause,  was  made,  partly  by  Miss  Van  Woert  and 
partly  by  Miss  Soles.  This  was  verified  by  Captain  Pratt. 
After  the  copy  was  made,  the  alleged  will  was  put  for  safe- 
keeping for  a  while  in  Captain  Pratt's  box  in  the  Schenectady 
Savings  Institution.  After  a  little  time  Miss  Van  Woert  took 
it  away;  and  part  of  it  was  found,  together  with  the  copy, 
after  her  death,  in  a  chest  at  her  house. 

When  found  after  her  death,  the  copy  had  been  changed 
by  having  her  name  torn  oflF;  and  the  words,  "in  witness 
whereof  I  have  hereunto  set  my  hand  and  seal  this  16th  day 
of  January,  1904,"  were  erased  by  pencil  lines  drawn 
through  them.  When  the  alleged  will  was  drawn,  it  consisted 
of  two  sheets  or  pages  of  typewritten  paper,  and,  as  would 
appear  from  the  copy  in  evidence,  contained  five  clauses  con- 
secutively numbered,  in  addition  to  the  clause  beginning 
"  lastly,"  in  which  she  named  executrices ;  and  it  had  a  cover 
pasted  on  it  into  which  were  pasted  two  typewritten  pages. 
When  found  the  cover  was  gone  and  the  top  of  the  second 
page,  containing  the  fifth  clause  and  a  few  words  of  the  end  of 
the  fourth  clause,  was  torn  oflf ;  and  the  two  pages,  mutilated  as 
above,  were  separate  and  apart.  The  portion  torn  out  has  not 
been  produced.  The  first  clause  of  the  alleged  will  directed 
payment  of  her  debts  and  funeral  expenses;  the  second  gave 
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$100  for  perpetual  care  of  her  cemetery  lot;  the  third  gave  $60 
to  her  niece,  Louise  Stoddard;  the  fourth  gave  to  the  persons 
whose  names  would  appear  upon  a  list  or  memordandum  inclosed 
in  the  same  envelope  with  her  will  the  articles  appearing  on  said 
list — the  list  to  be  identified  by  her  signature  and  to  be  of  same 
effect  as  if  the  several  items  were  specifically  bequeathed  to  said 
persons  in  the  body  of  the  will. 

The  paper  prepared  for  this  memorandum  by  Judge  Cutler 
was  found  among  her  papers,  unsigned  and  without  designation 
of  persons  or  articles. 

The  fifth  clause  gave  the  residue  of  her  estate  to  her  cousin, 
Alice  F.  Soles. 

The  will  was  not  offered  as  a  lost  or  destroyed  will,  but  as 
an  original  instrument  which  the  testatrix  had  attempted  to 
modify  by  obliterating  the  fifth  clause.  Contestant  insists 
that  the  mutilation  of  the  will  revoked  it;  and,  if  not,  that 
the  surrogate  has  no  jurisdiction  to  decide  what  were  the 
words  of  the  missing  clause,  inasmuch  as  the  clause  was  to- 
tally destroyed,  so  that  it  requires  evidence  other  than  an 
inspection  of  the  will  to  determine  what  were  the  words  de- 
stroyed, and  that  this  is  a  matter  for  a  court  of  equity. 

Under  the  statute,  a  will  may  be  revoked  in  only  three 
ways:  (a)  by  some  other  will  in  writing;  (b)  by  some  other 
writing  of  the  testator  declaring  such  revocation  and  executed 
with  the  same  formalities  with  which  the  will  itself  was  required 
by  law  to  be  executed;  (c)  by  burning,  tearing,  cancelling, 
obliterating  or  destroying,  with  the  intent  and  for  the  purpose 
of  revoking  the  same. 

Under  the  proofs  here,  the  alleged  will  was  not  revoked,  unless 
the  tearing  out  of  the  end  of  the  fourth  and  the  whole  of  the 
fifth  clause  was  done  by  the  testator  with  intent  to  destroy  the 
whole  will. 

Matter  of  Curtis,  185  App.  Div.  745,  cited  by  the  pro- 
ponent, is  authority  for  the  proposition  that  tearing  out  a 
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single  clause  of  a  will,  with  intent  to  revoke  that  clame,  and 
to  permit  the  remainder  to  stand,  is  not  a  revocation  of  the 
entire  will,  but  amounts  merely  to  an  attempt  to  alter  the 
will  by  cancelling  that  clause;  and  that,  if  the  matter  so  torn 
out  can  be  established,  the  whole  will,  as  restored,  should  be 
admitted  to  probate.  It  will  be  noted  that  in  the  Curtis  case 
there  was  on  the  margin  of  the  will  a  memorandum  signed 
by  the  testator — "  cancelled  the  third  paragraph,  June  30, 
1908  " — indicating  an  intention  to  limit  the  destruction  to 
the  paragraph  destroyed.  In  the  case  under  consideration 
we  have  no  such  written  limitation  and  must  determine  the 
intention  of  the  testatrix  from  all  the  evidence  in  the  case 
and  the  rules  of  law  applicable  thereto. 

The  will  having  been  found  in  the  effects  of  the  deceased, 
where  it  had  been  for  a  long  time  in  her  possession,  it  is 
presumed  that  whatever  obliterations  were  made  in  it  were 
done  by  her ;  and  this  also  applies  to  the  copy. 

Contestant  contends  that  to  work  a  revocation  of  the  en- 
tire will  it  is  not  necessary  to  utterly  destroy  it,  nor  to  tear 
it  into  small  pieces,  but  that  it  may  be  revoked  by  slight 
tearing  of  the  instrument.  He  cites  Matter  of  Philip,  46 
N.  Y.  St.  Repr.  366,  in  which  lines  were  drawn  through 
the  signature;  Probate  of  Clark,  1  Tuck.  445,  in  which  the 
signature  of  the  testatrix  and  the  name  of  the  principal 
legatee  had  pen  marks  drawn  through  them. 

He  also  cites  Heaton  on  Surrogates,  §  141,  where  it  is  said 
that  "  It  is  not  necessary  in  order  for  a  will  to  be  revoked 
by  burning  that  it  should  be  completely  consumed  by  the  fire, 
or  for  a  will  to  be  revoked  by  tearing  that  it  should  be  completely 
torn  to  pieces,  but  that  where  the  testator  desired  to  revoke 
the  will  and  threw  the  same  into  the  fire  and  the  same  had  been 
but  slightly  scorched,  so  that  the  handwriting  is  still  legible, 
that  still  was  a  suflicient  revocation."  This  is  evidently  upon 
the  authority  of  Matter  of  Alger,  38  Misc.  Rep.  143,  in  which 
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Surrogate  Church  held  that  codicils  were  revoked,  one  iy  lines 
drawn  across  all  its  provisions  and  the  word  "  cancelled  *' 
written  in  two  places  with  a  date  in  another  place — the  other 
where  the  first  clause  had  various  pencil  marks  across  it  and  at 
the  foot  of  the  attestation  clause  was  written  a  statement  signed 
by  the  testator  to  the  effect  that  the  codicil,  was  cancelled. 

In  all  these  cases  the  intention  to  affect  the  whole  instru- 
ment was  manifest. 

The  destruction  of  the  signature  destroyed  what  gave  effect 
to  the  whole  instrument.  The  act  of  casting  into  the  fire  must 
indicate  an  intention  not  to  destroy  a  part,  but  the  whole  of 
the  instrument.  Cancelling  all  the  matter,  or  cancelling  part 
and  writing  that  the  whole  codicil  was  cancelled,  as  in  the 
Alger  case,  leaves  no  doubt  as  to  the  intent  of  the  testator. 

But  what  shall  be  said  of  the  intent  to  revoke  where  only  a 
portion  of  the  will  is  destroyed  by  tearing  out  and  the  re- 
mainder,  with  the  signature  and  attestation  clause  intact,  re- 
mains ? 

The  real  question  is  what  was  the  testator's  intent  in  the 
tearing;  for,  if  the  intent  was  by  destruction  of  part  to  de- 
stroy the  whole,  then  the  will  was  revoked.  It  is  very  evi- 
dent that  the  testatrix  intended  to  destroy  th^  matter  torn 
out.  Did  she  intend  to  go  further  and  destroy  the  whole 
instrument  ? 

In  the  Alger  case  (p.  146)  Judge  Church  says:  "It  has 
been  also  decided  that  where  a  seal  was  appended  to  a  will, 
and  which  was  unnecessary,  has  been  torn  off  by  the  testator 
with  the  intention  of  revoking  the  same,  although  he  has  not 
torn  the  signature  off,  or  any  part  of  the  writing  of  the  will, 
that  there  was  a  sufficient  tearing  of  the  same  to  effect  a  rev- 
ocation." The  case  in  which  the  decision  thus  referred  to 
was  made  is  not  cited  by  the  learned  surrogate;  but  he  evi- 
dently refers  to  Price  v.  Powell,  3  H.  &  N.  341,  cited  in 
Jarnian  on  Wills   (Bigclow's  6th  ed.),  150,  old  English  star 
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paging  115.  In  this  case  the  court  said  that  the  instrument 
purported  to  be  executed  under  seal  and  was  published  and 
attested  as  such  and,  when  the  seal  was  torn  off,  it  ceased  to 
be  the  instrument  which  the  testator  purposed  to  execute  and 
publish,  the  effect  being  to  show  that  the  destructive  intent 
went  to  the  whole  instrument. 

A  somewhat  similar  case  is  Avery  v.  Pixley,  4  Mass.  460, 
in  which  a  will  was  made  under  seal,  the  seal  not  being  re- 
quired. The  court  observed  that  it  was  usual  to  annex  a 
seal;  and  as  a  will  might  be  revoked  by  being  torn  or  oblit- 
erated by  the  testator  it  might  happen  that  a  testator  might 
tear  off  the  seal,  which  he  might  consider  as  an  essential 
part  of  the  execution,  with  the  express  design  thereby  to  re- 
voke the  will;  but  decision  on  this  point  was  reserved  until 
evidence  heard. 

In  Moore  v.  De  La  Torre,  1  Phill.  875,  the  will  consisted 
of  three  sheets  connected  by  a  tape,  sealed  by  the  testatrix's 
own  seal,  the  same  seal  annexed  to  the  will  itself;  the  will 
and  codicil  were  cut  around  the  margin  at  the  top  and  one 
side,  so  as  to  detach  it  from  its  frame,  but  no  part  of  the 
writing  was  touched,  except  that  the  attestation  clause  of  the 
codicil  was  cut  through.  In  this  condition  they  were  found 
in  the  room  of  the  testatrix  after  her  decease,  in  a  box  in 
which  she  kept  her  papers.  Sir  John  Nicol  held  that  this 
must  be  construed  as  an  intention  to  destroy  the  will.  On 
appeal  to  the  High  Court  of  Delegates,  the  judgment  was 
sustained. 

Barrett,  J.,  in  Warner  v.  Warner*s  Estate,  37  Vt.  356, 
quotes  2  Am.  Leading  Cases,  689 :  "  All  that  is  necessary  to 
a  revocation  is  an  absolute  revoking  intention,  manifested  by 
any  act,  however  slight  in  its  nature,  which  can  fairly  be 
considered  as  a  tearing,  burning,  canceling  or  obliterating 
within  the  meaning  of  the  statute  of  frauds,  and  the  various 
legislative  enactments  which  have  been  based  upon  it."     And 
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the  same  opinion,  quoted  from  Mr.  Justice  Coleridge  in 
Reed  v.  Harris,  88  Eng.  C.  L.  57,  as  follows :  "  The  ques- 
tion is  put  whether  the  will  must  be  destroyed  wholly,  or  to 
what  extent.  It  is  hardly  necessary  to  say;  but  there  must 
be  such  an  injury,  with  intent  to  revoke,  as  destroys  the  en- 
tirety of  the  will;  because  it  may  then  be  said  that  the  in- 
strument no  longer  exists  as  it  was." 

Jarman  on  Wills  (Bigelow's  6th  ed.),  p.  149,  says:  "The 
tearing  or  cutting  to  be  effectual  need  not  be  of  the  whole 
will;  tearing  or  cutting  out  that  part  of  the  will  which  may 
be  said  to  be  the  principal  part  ♦  ♦  ♦  will  cause  a  revo- 
cation of  the  whole  will.'*  Citing  Williams  v.  Jones,  7  No. 
Cases,  106.  In  that  case  the  first  page,  containing  the  whole 
trusts  of  the  will,  was  detached  and  missing;  and  the  court 
held  that  this  was  a  destruction  of  the  substance  of  the  will 
and  worked  its  revocation,  as  the  presumption  was  that  it 
was  done  anirno  revocandi. 

The  Doctrine  of  all  these  cases  seems  to  be  that,  if  from 
the  testator's  act  it  is  plain  that  his  intent  was  to  revoke  the 
whole  will,  a  slight  tearing  is  sufficient  to  revoke;  and  the 
intent  is  a  question  of  fact.  In  view  of  these  authorities  the 
hearing  here  shown  was  sufficient  to  accomplish  a  revocation 
of  the  whole  will,  if  it  was  so  intended.  What,  then,  was 
her  intent.'^  She  tore  out  the  middle  of  the  will,  all  of  one 
clause  and  part  of  another.  She  threw  away  the  cover  which 
bound  the  parts  together.  If  her  act  meant  anything,  it  was 
at  least  to  her  intent  thereby  to  leave  herself  intestate  as  to 
upward  of  ninety  per  cent,  of  her  estate.  She  never  attempted 
to  give  any  validity  to  the  fourth  clause  of  the  will,  if  that  were 
possible,  and  this  is  a  circumstance  tending  to  indicate  an  inten- 
tion to  abandon  the  will.  She  tore  her  name  ofF  the  copy  of  the 
alleged  will  which  was  left  with  it  and  cancelled  the  testimonium 
clause  on  the  copy.  Destroying  the  name  on  the  copy  would 
not,  of  course,  revoke  the  will;  but  it  is  a  circumstance  to  be 
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considered  in  gathering  her  intent  with  reference  to  the  multila- 
tion  of  the  will.  So  far  as  these  facts  indicate  any  intention, 
they  point  to  a  desire  to  revoke  the  whole  will.  There  is  no 
express  limitation  of  the  cancellation  to  a  single  clause,  as  in 
the  Curtis  case,  and  I  conclude  that  she  tore  the  will  animo 
revocandi  as  to  the  whole  thereof. 

Having  reached  this  conclusion,  it  is  not  necessary  to  pass 
upon  the  question  of  the  jurisdiction  of  this  court  to  deter- 
mine the  matter  originally  contained  in  the  part  of  the  will 
which  was  torn  away  nor  the  sufficiency  of  the  evidence  in- 
troduced to  that  end. 

Probate  denied. 


In  the  Matter  of  the  Probate  of  a  Paper  Propounded  as  the 
Last  Will  and  Testament  of  William  Sferb,  Deceased. 

(Surrogate's  Court ,  New  York  County,  March,  1911.) 

Wills — ^Pbobate,  Estabushment  and  Annulment — Pbobate — ^Pbo- 
cedtjbe:  Obdeb  of  Pboof:  Pbesumptions  and  Bubden  of  Pboof. 

In  the  Surrogate's  Court  of  New  York  county  the  estabUshed 
practice  on  contested  probate  proceedings  is  to  confine  the  propon- 
ents' evidence  in  the  first  instance  to  the  factum  of  the  will,  then 
to  permit  the  contestants  to  offer  proof  in  support  of  their  ob- 
jections and,  finally,  to  proceed  with  such  proof  as  the  preponents 
may  offer  in  support  of  the  paper  propounded. 

Where  the  factum  of  the  will  has  been  established,  the  burden  of 
evidence  is  upon  the  contestants,  who  must  establish  allegations  of 
undue  influence  by  proof  and  cannot  defeat  the  wiil  by  mere  in* 
ference  or  conjecture. 

Pboceebiko  for  the  probate  of  a  will. 
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Charles  R.  Bauerdorf  (Robert  E.  Deyo,  of  counsel),  for 
proponent. 

Richmond  Weed,  for  Richard  M.  Henry,  special  guardian 
of  Anna  C.  Sperb,  contestant. 

John  H.  Emmerich,  for  the  Evangelical  Lutheran  Church 
of  the  Advent. 

Moses  Weil,  for  Edward  Sperb. 

Fowler,  S. — ^When  the  proceeding  to  probate  the  paper 
writing  propounded  in  this  matter  came  regularly  on  to  be 
heard,  the  proponents  offered  the  usual  evidence  to  establish 
the  factum  of  a  will.  The  testimony  of  the  subscribing  wit- 
nesses was  sufficient  for  this  purpose,  and  there  was  besides 
proof  of  *a  certificate  of  attestation  written  on  and  annexed 
to  the  paper  propounded,  and  also  there  was  uncontradicted 
evidence  of  the  presence  of  a  lawyer  who  superintended  the 
formal  execution  of  such  paper  as  an  intended  will.  The 
latter  facts  are  always  significant  and,  in  adjudged  cases  of 
binding  authority,  have  been  held  to  raise  a  presumption  of 
regularity  in  the  execution  of  a  testamentary  instrument. 

In  the  course  of  this  probate  proceeding,  formal  objections 
by  those  having  a  locus  standi  to  object  were  duly  filed,  and 
counsel  for  the  objectors  cross-examined  at  length  the  attest- 
ing witnesses;  when  the  proponents  then  rested.  Contestants 
offered  no  affirmative  proofs  in  support  of  their  objections, 
but  moved  that  probate  be  denied  to  the  paper  propounded, 
and   then   they,   too,   rested. 

The  motion  of  contestants  to  reject  probate  is  not  on  its 
face  addressed  to  any  defect  in  the  proponent's  proofs  ad- 
duced to  establish  the  factum  of  a  will,  but  it  rests  on  the 
alleged   unnatural   character  of  the   provisions   contained  in 
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the  paper  propounded  by  reason,  inter  alia^  of  their  failure 
to  mention  one  now  claiming  as  the  granddaughter  of  William 
Sperb,  deceased. 

It  is  the  established  practice  in  the  Surrogate's  Court  for 
this  county  to  confine  the  proponents'  evidence  in  a  contested 
proceeding  of  this  character,  in  the  first  instance,  to  the  facts 
deemed  evidential  of  factum  of  a  will.  The  contestants  are 
then  permitted  to  offer  their  proofs,  based  on  their  objec- 
tions; and  next  the  proponents  proceed  with  such  testimony 
as  is  deemed  pertinent  to  support  the  paper  propounded  by 
them  as  a  will.  Any  other  course  than  that  indicated  leads 
to  confusion  and  is  not  regarded,  in  this  jurisdiction,  as  pro- 
ductive of  good  results  to  orderly  procedure. 

Where  the  objections  filed  present  issues  of  mental  com- 
petency, or  of  undue  influence  exercised  upon  the  person 
whose  testamentary  intentions  are  sub  judice^  the  proofs 
naturally  extend  over  a  wide  range,  and  the  surrogate  is 
constrained  to  be  liberal  in  the  admission  of  testimony  bear- 
ing  on  such  issues.  Matter  of  Woodward,  167  N.  Y.  81. 
That  the  surrogate  may,  at  some  stage  of  the  contested  pro- 
bate and  under  some  conditions,  look  into  the  contents  of 
the  paper  propounded  is  apparent  from  authorities,  the  due 
limitations  and  precise  applications  of  which  it  is  not  neces- 
sary at  this  time  to  consider  at  large.  Whether  the  surro- 
gate may  have  regard  to  the  nature  of  the  internal  provisions 
of  a  paper  propounded  as  a  will,  where  the  contestants  pre* 
sent  no  proofs  concerning  the  condition  of  the  estate  passing 
under  it  or  purporting  to  pass  under  it,  and  no  proofs  of  the 
situation  of  the  family  of  the  maker  of  the  testamentary 
paper,  is  perhaps  not  so  clear  as  contestants  assume.  But, 
passing  this  point  with  this  mere  observation,  the  contestants 
assert  that  the  burden  of  proof  is  always  on  the  proponents. 
They  seem  to  me  to  have  confounded  the  "  burden  of  proof  " 
with    the    "  burden    of    evidence."      The    distinction    between 
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the  rules  relating  to  either  of  these  burdens  is  clearly  laid 
down  by  late  writers  of  authority  on  the  law  of  evidence.  In 
this  proceeding,  when  the  proponents  had  rested,  the  burden 
of  taking  up  the  proofs  or,  in  other  words,  the  *^  burden  of 
evidence,"  was  on  the  contestants;  and  this  burden  they 
would  now  have  me  shift  in  this  proceeding  to  the  proponents. 
This  I  cannot  do. 

In  a  late  case,  presenting  not  remote  analogies  to  the  one 
before  me,  although  not  cited  to  me  on  the  hearing,  the  Ap- 
pellate Division  which,  in  our  present  system  of  probate 
jurisdictions,  responds  in  some  degree  to  the  former  Ordi- 
nary in  the  old  system  of  probates,  said :  **  The  contestants 
offered  no  evidence,  but  relied  upon  the  fact  of  the  fiduciary 
relations  existing  between  the  executors  and  the  testatrix  to 
raise  a  presumption  of  fraud  and  undue  influence.  •  ♦  ♦  »> 
They  negative  the  validity  of  this  assumption,  and  they  pro- 
ceed to  quote  with  approval  the  decisions  in  Matter  of  Smith, 
95  N.  Y.  616,  and  Loder  v.  Whelpley,  111  id.  239,  to  the 
effect  that  *'  undue  influence  when  relied  on  to  defeat  a  testa- 
mentary disposition,  must  be  proved  and  not  merely  as- 
sumed to  exist."  Matter  of  McCarty,  126  N.  Y.  Supp.  699. 
Such,  I  think,  is  undoubtedly  the  rule  which  binds  me. 
Testamentation  is  one  of  the  most  solemn  in  all  the  cate- 
gories of  legalized  acts.  In  a  proceeding  of  this  character  it 
cannot  be  defeated  by  mere  inference  or  conjecture,  when  the 
factum  of  will  is  once  adequately  established  by  proponents. 

My  decision,  therefore,  is  that  the  paper  writing  pro- 
pounded as  the  last  will  and  testament  of  William  Sperb, 
deceased,  is  entitled  to  probate  as  and  for  the  last  will  and 
testament  of  him,  the  said  William  Sperb,  deceased,  and  that 
a  decree  to  this  end,  admitting  such  paper  to  probate  as  a 
will  of  both  real  and  personal  property,  should  be  entered 
in  due  form  of  law.  Let  such  decision  and  decree  be  sub- 
mitted to  me  for  my  signature. 

Decreed  accordingly. 
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In  the  Matter  of  the  Application  for  a  Revocation  of  the 
Letters  of  Administration  Granted  on  the  Estate  of  Ann 
NoKES,  Deceased,  and  to  Probate  Two  Papers  as  the  Last 
Will  and  Codicil  Thereto  of  Said  Ann  Nokes,  Deceased.* 

(8urrogat&s  Court,  Kings  County ,  March,  1911.) 

Wills — ^The  Testamentabt  Instrument  ob  Act — Beyocation  and  Al- 
teration— ^Effect  Upon  Codicil  op  Revocation  op  Will. 

An  instrument  purporting  to  be  a  codidl  to  a  last  will  and  testa- 
ment and  published  as  such  cannot  be  admitted  to  probate  where 
the  will  to  which  It  refers  has  been  revoked. 

Proceeding  for  the  probate  of  a  will. 

Francis  B.  MuUin,  for  petitioner. 

John  C.  L.  Daly  (Francis  A.  McCloskey,  of  counsel) 9  for 
administrator,  respondent. 

Ketcham,  S. — The  finding  wiD  be  that  the  will  was  de- 
stroyed by  the  testatrix  with  the  intent  and  for  the  purpose 
of  revoking  the  same. 

The  question  remains  whether  an  instrument,  duly  executed 
and  published  as  a  codicil  to  this  will,  may  be  given  probate. 
It  calls  itself  a  "  codicil."  It  "  confirms  a  prior  and  im- 
mediately preceding  will,"  except  as  in  itself  directed.  It 
adds  a  single  legacy  to  those  which  the  will  contained.  It 
directs  that  the  legacy  thus  added  *'  shall  be  first  paid,  before 
any  others,  after  the  payment  of  just  debts,  as  heretofore 
(«.  e.j  by  the  will)  directed."       It  appoints  no  executor. 

It  appears  from  the  attestation  clause  and  the  testimony 

♦  See  73  Misc.  leo. 
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of  the  subscribing  witnesses  that  it  was  published  and  de- 
clared by  the  testatrix  ^^  to  be  a  codicil  to  her  last  will  and 
testament." 

At  the  time  of  its  execution,  the  will  to  which  it  referred 
was  in  existence  and  had  been  duly  executed  and  attested. 

The  accepted  definition  is  that  a  codicil  is  some  addition 
to  or  qualification  of  a  will  and  is  dependent  for  its  life  and 
force  upon  the  life  and  force  of  the  will  to  which  it  is  an 
adjunct.  It  must,  therefore,  in  general  fail  of  any  operative 
value  if  the  will  has  been  revoked. 

If  it  be  conceivable  that  an  instrument  self-called  a  ^*  cod- 
icil "  may  be  found  to  be  a  will  and  may  be  afforded  testa- 
mentary force  and  probate  in  the  absence  of  the  will  to  which 
it  relates,  such  result  can  only  be  reached  upon  proof  that, 
despite  its  appearance  and  the  presumptions  which  surround 
it,  the  instrument  is  actually  an  independent  and  self-suiBcient 
wiU. 

This  proof,  under  a  state  of  law  which  might  permit  it, 
would  be  sought  in  the  circumstances,  conduct  and  declara- 
tions of  the  testator  and  the  nature  of  the  instrument  and  of 
the  prior  will.  Upon  such  inquiry,  codicils  have  been  given 
separate  probate  as  wills  in  England.  Since  the  English 
Statute  of  Wills,  of  18S7,  codicils  have  been  admitted  in 
England  in  the  absence  of  the  will  to  which  they  related, 
but  without  determination  as  to  whether  they  were  capable 
of  independent  force  and  fulfillment. 

In  Pennsylvania,  under  a  statute  which  requires  no  pub- 
lication by  the  testator  or  knowledge  by  the  witnesses  of  the 
nature  of  the  paper,  a  codicil  which  was  **  capable  of  sub- 
sisting independently  of  the  will,"  **  amounted  to  a  revoca- 
tion of  the  will,"  and  **  professed  to  make  and  effectually 
did  make  a  complete  disposition  of  the  testator's  whole  es- 
tate," was  admitted  to  probate  as  the  only  will.  Smith's 
Estate,  ft  Penn.  C.  C.  626. 
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But  the  learning  to  be  gathered  from  other  jurisdictions 
is  without  value,  for  in  our  State  the  instrument,  in  order  to 
take  rank  as  a  will,  must  be  declared  as  such  by  the  testator. 
If  such  declaration  be  essential  to  its  character,  every  other 
test  is  excluded. 

In  England,  before  1888,  codicils,  so-called,  were  admitted 
to  probate,  or  rejected,  in  an  irresolute  fashion  from  which 
no  rule  can  be  extracted  and  which,  according  to  Lord  Pen- 
zance, had  involved  the  subject  in  ^^  doubt  and  indistinct- 
ness."    Black  V.  Jobling,  L.  R.  (1  Prob.  Div.)  686. 

In  1887,  the  Statute  of  Wills  (I  Vict.  Cap.  26,  §  80)  pro- 
vided as  follows :  "  No  will  or  codicil,  or  any  part  thereof, 
shall  be  revoked  otherwise  ♦  •  •  than  by  another  will 
or  codicil  executed  in  manner  hereinbefore  required  by  some 
writing  declaring  an  intention  to  revoke  the  same  and  executed 
in  the  manner  in  which  the  will  is  hereinbefore  required  to  be 
executed  *  *  *  or  by  the  burning,  tearing,  or  otherwise 
destroying  the  same  by  the  testator  or  by  some  person  in  his 
presence  and  by  his  direction,  with  the  intention  of  revoking 
the  same." 

It  was  held  that  the  intention  of  this  statute  was  to  do 
away  with  all  implied  revocations,  including  such  as  might 
be  implied  from  the  destruction  of  a  will  to  which  the  codi- 
cil related,  and  to  provide  that  no  codicil  should  be  revoked 
except  by  one  of  the  methods  therein  prescribed.  A  codicil 
presented  for  probate  without  its  will  was,  therefore,  ad- 
mitted to  probate  in  the  absence  of  proof  that  it  had  been 
revoked  in  accordance  with  the  statute.  Black  v.  Jobling, 
^upra.  This  ruling  has  generally  been  followed.  Goods  of 
Coulthard,  11  Jur.  (N.  S.)  184;  Gardner  v.  Courthorpe, 
L.  R.  (12  Prob.  Div.)  14;  Goods  of  Qement^  L.  R.  (12  Prob. 
Div.)  214. 

None  of  these  decisions  controlled  by  the  Wills  Statute 
involved  the  proposition  that  the  paper  admitted  to  probate 
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was  capable  of  operation  as  an  independent  will.  In  each 
instance  the  effect  and  application  of  the  instrument  were 
left  for  future  determination;  and  it  still  remained  possible 
that  the  paper^^though  admitted,  might  be  found  to  be  simply 
a  codicil  capable  of  no  influence  upon  the  estate  to  which  it 
related  unless  the  will  to  which  it  was  incident  could  be  also 
probated. 

Before  the  Victorian  statute,  the  testamentary  act  required 
no  publication  and  no  knowledge  by  the  witnesses  of  the  na- 
ture of  the  instrument,  and  under  that  statute  no  publica- 
tion was  required;  so  that,  to  this  day,  in  England,  the  testa- 
mentary act  becomes  efficient  without  declaration  of  the  tes- 
tator as  to  whether  the  instrument  is  a  will  or  codicil.  Ob- 
viously, wherever  the  testamentary  act  was  valid  and  com- 
plete without  publication  by  the  testator  or  knowledge  by 
the  witnesses  of  its  nature,  its  character,  either  as  a  will  or 
codicil,  might  properly  be  the  subject  of  evidence  as  to  the 
surroundings  and  the  intention  of  the  testator. 

Our  statute  requires,  among  the  things  necessary  to  the 
execution  of  every  last  will  and  testament,  that  the  testator 
^^  shall  declare  the  instrument  to  be  his  last  will  and  testa- 
ment *'  (Dec.  Est.  Law,  §  21),  and  it  needs  no  argument 
that,  without  conformity  in  this  respect,  no  instrument  can 
be  or  become  a  will.  There  is  no  provision  in  the  statute 
for  a  codicil  nominatim.  There  is  no  warrant  for  the  mak- 
ing of  a  codicil,  except  in  section  34  of  the  Decedent  Estate 
Law  as  to  "  revocation  and  cancellation  of  written  wills.'* 
That  section,  so  far  as  applicable,  is :  "  No  will  in  writing 
*  *  *  nor  any  part  thereof,  shall  be  revoked,  or  altered, 
otherwise  than  by  some  other  will  in  writing,  or  some  other 
writing  of  the  testator,  declaring  such  revocation  or  altera- 
tion, and  executed  with  the  same  formalities  with  which  the 
will  itself  was  required  by  law  to  be  executed." 

The  language  of  sections  21  and  34  of  the  Decedent  Estate 


i 


MATTER  OF  NOKES.  89 

Law,  so  far  as  quoted  tupray  was  introduced  into  the  law  at 
the  time  of  the  revision  of  1828  and  has  remained  unim- 
paired at  all  times  since.  The  revisers  proposed  regula- 
tions for  the  execution  of  wills  which  did  not  embrace  any 
requirement  that  the  will  should  be  declared  or  published, 
and  section  40  of  article  of  this  statute  touching  the  pub- 
lication of  wills  was  substituted  by  the  Legislature  in  the 
form  in  which  it  has  been  since  preserved.  There  was  thus 
imposed  upon  the  revisers'  views  the  affirmative  purpose 
that  the  instrument  could  not  become  a  will  unless  the  same 
was  published  in  that  likeness  by  the  testator,  and  that  no 
alteration  thereof  could  be  made  except  by  another  instru- 
ment published  as  a  will  or  published  as  a  codicil.  It  is  im- 
possible to  escape  the  conviction  that  the  scheme  of  these  en- 
actments with  respect  to  successive  instruments  of  testa- 
mentary nature  was  that  a  testator,  having  a  will,  might 
make  free  and  ample  choice  between  two  modes  of  alteration, 
but  that  his  choice  could  not  be  availed  of  in  such  tentative 
fashion  that  the  second  instrument  might  remain  for  his  life- 
time of  fluid  character,  ready  to  operate  as  a  codicil,  if  the 
former  will  appeared  for  probate,  and  as  a  dominant  will,  in 
case  the  former  will  could  not  be  admitted.  Under  the 
choice  thus  afforded,  the  second  paper  must  be  whatever  the 
,  testator  called  it  when  he  made  it. 

When  these  provisions  were  introduced  into  the  Revised 
Statutes,  the  law  of  England  was,  at  least  in  respcet  to  per- 
sonal property,  destitute  of  any  of  the  safeguards  which 
modern  thought  and  exigency  demand  for  the  secure  record 
of  a  decedent's  purpose  respecting  his  estate.  As  to  the  law 
of  probate  and  distribution,  the  condition  in  this  State  was 
then  described  by  the  revisers  in  these  words :  "  In  this 
state  we  have  contented  ourselves  with  re-enacting  the  Brit- 
ish statutes  with  few  and  slight  alterations;  and  we  have 
piled  up  the  various  and  discordant  acts  of  the  British  Par- 
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liament  without  any  attempt  to  reconcile  them,  to  remove 
their  ambiguities  or  to  remedy  their  defects." 

At  the  time  of  these  enactments,  the  English  law  pre- 
sented the  "  doubt  and  indistinctness "  observed  by  Lord 
Penzance  as  to  whether  an  instrument  which  followed  a  will, 
but  physically  survived  it,  was  itself  a  will  entitled  to  pro- 
bate or  a  codicil  which  had  perished  with  the  will. 

Two  of  the  States,  New  Jersey  and  Louisiana,  then  main- 
tained the  requisite  of  publication.  In  no  other  English 
speaking  jurisdiction  was  the  rite  essential  to  the  validity 
of  a  will,  though  it  was  recognized  by  lawyers  as  a  useful 
means  to  show  the  integrity  of  the  transaction. 

Can  it  be  doubted  that  the  Legislature,  engaged  in  1828 
upon  the  reform  and  codification  of  the  general  laws  of  the 
State,  took  warning  from  the  incertitude  of  the  English  sys- 
tem and  adopted  from  sister  States  the  requirement  of  publi- 
cation, with  the  conscious  purpose,  among  others,  that  with 
respect  to  successive  instruments  of  testamentary  nature  the 
testator,  already  having  a  will,  must  determine  by  his  own 
declaration  the  character  of  any  succeeding  instrument? 

In  this  view  of  the  statute,  the  only  alternative  instrument 
for  which  the  statute  makes  room  must  be  '^  executed  with 
the  same  formalities  with  which  the  will  itself  was  required 
by  law  to  be  executed."  * 

If  it  be  declared  as  a  will,  it  may  take  effect  as  an  inde- 
pendent testament,  capable  of  probate  alone,  if  the  former 
will  not  thereby  revoked  be  rendered  incapable  of  probate. 
As  many  wills  as  may  be  desired  may  exist,  each  with  the 
force  of  an  independent  instrument,  if  all  others  fail.  If  all 
survive,  they  may  all  be  proved,  to  the  end  that  the  testa- 
mentary purpose  may  be  derived  from  their  construction 
in  the  aggregate.  But  no  instrument  can  be  a  will  unless  the 
testator  shall  have  declared  the  same  to  be  his  last  will  and 
testament. 
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In  jurisdictions  where  the  instrument  does  not  depend 
upon  publication  for  its  character  as  a  will,  inquiry  may  be 
permitted  as  to  whether  the  paper,  self-nominated  a  codicil, 
is  ^^  capable  of  subsisting  independently  of  the  will  to  which 
it  refers  "  or  whether  "  it  professes  to  make  a  complete  dis- 
position of  the  whole  estate"  (Smith's  Estate,  supra) ^  or 
whether^  from  the  contents  of  the  several  testamentary  docu- 
ments, it  can  be  seen  that,  contrary  to  the  presumption,  the 
revocation  of  the  will  did  not  operate  impliedly  to  revoke 
the  codicil  also.  Gelbe  v.  Gelbe,  88  Ala.  487;  Crafts  v. 
Honeywell,  189  Mass.  880. 

But  such  examination  of  the  transaction  is  excluded  by  a 
statute  of  which  the  effect,  and,  therefore,  the  designed,  is  that 
the  nature  of  the  testamentary  paper  shall  not  be  the  subject 
of  construction,  either  of  its  contents  or  the  contents  of  the 
paper  with  which  it  is  associated,  or  of  extrinsic  proof  as  to 
the  testator's  intention,  but  shall  be  irrevocably  impressed 
upon  it  and  placed  beyond  the  vicissitudes  of  proof  or  con- 
struction by  the  declaration  which  its  author  shall  make  as 
to  its  character  at  the  time  of  its  execution. 

No  paper,  therefore,  which  is  published  as  a  codicil  and 
which  is  declared  by  the  testator  to  be  only  an  incident  to 
bis  will  can  be  admitted  as  a  primary  and  self-sufficient  will. 

It  has  been  held  that  a  paper  declared  upon  its  face  to 
be  a  codicil  and  pulished  as  such  can  be  admitted  to  pro- 
bate as  a  will,  where  the  paper  to  which  it  refers  as  the 
will  intended  to  be  thereby  affected  was  attested  by  only 
one  witness  and,  therefore,  never  came  into  existence.  Mat- 
ter of  Emmons,  110  App.  Div.  701. 

The  court  there  said:  "A  codicil  executed  according  to 
the  formalities  of  the  statute  is  a  final  testamentary  dispo- 
sition, and  if  there  be  an  existent  and  complete  will,  it  takes 
it  up  and  incorporates  it.  (Matter  of  Campbell,  170  N.  Y. 
84.)     If,  however,  there  be  no  such  existent  and  validly  exe- 
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cuted  will,  and  if  the  codicil  be  so  complete  in  itself  as  to  be 
capable  of  execution,  then  it  must  necessarily  stand  and  be 
given  the  force  of  valid  testamentary  disposition." 

Although,  in  the  case  cited,  there  was  no  discussion  of 
the  statutory  command  that  the  instrument,  to  be  a  will, 
must  be  declared  by  the  testator  to  be  his  will,  the  decision 
possibly  involved  the  conclusion  that  obedience  to  that  com- 
mand was  not  essential. 

But  the  ruling  need  not  be  extended  beyond  a  codicil  made 
in  relation  to  a  paper  which  had  no  testamentary  existence, 
since  that  was  the  only  fact  to  which  it  applied.  It  does 
necessarily  control  the  present  case,  where  the  instrument 
under  examination  was  declared  by  the  testator  to  be 
secondary  to  a  former  document  of  ample  validity  and  ex- 
istence. 

The  propounded  paper  was  not  declared  as  a  wiU.  With- 
out that  solemnity  it  could  never  become  one.  It  was  pub- 
lished as  a  codicil  and  was  by  that  act  denied  any  legal 
meaning  or  value  except  such  as  it  might  derive  from  the 
former  will  and  might  enjoy  in  connection  therewith.  It 
cannot  be  granted  probate  when  the  instrument  by  which 
it  was  supported  has  been  revoked. 

Probate  denied. 
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In  the  Matter  of  the  Application  of  Edward  Connollt,  to 
Compel  WHiUAic  Hekdebson  to  Turn  Over  the  Respec- 
tive Shares  Due  to  Auce  Connolly  and  Annie  Con- 
NOLLTy  Legatees  Under  the  Last  Will  and  Testament  of 
Maet  Connolly,  Deceased. 

(BufYogat^s  Court,  Kinff$  County,  M<»reh,  191L) 

TBXTSTS — ^EXEOXmON     AND     ADMINISTRATION     OF    TRUST — ^DISCRETION     OF 

Trustees  and  Judioial  Control — Contbol  of  Court. 

Where  a  trustee  Is  directed  to  apply  income  "  to  the  education  of 
my  said  children,"  discretion  in  making  the  application  is  involved, 
and  the  trustee  will  not  be  required  to  pay  over  the  income  to  be 
applied  by  the  general  guardian  of  the  infant. 

Application  to  direct  a  testamentary  trustee  to  pay  over 
income  to  the  guardian  of  an  infant  beneficiary. 

James  A.  Timony,  for  petitioner. 

Michael  F.  McGoldrick,  for  trustee. 

Ketcham,  S. — This  case  presents  a  distinction  which  is 
too  often  misunderstood  or  neglected.  Its  recognition  will 
save  many  useless  applications  to  the  court. 

Where  a  testamentary  trustee  is  imperatively  directed  to 
pay  income  to  an  infant,  it  should  be  paid  in  full  to  the 
general  guardian,  who  in  turn  may  apply  it  to  the  mainte- 
nance and  education  of  his  ward  under  the  order  of  the  court. 

But  where  the  trustee  is  required  to  exercise  his  discre- 
tion as  to  the  use  of  the  income,  the  gift  to  the  child  is  only 
of  so  much  of  the  income  as  the  trustee  shall  properly  deter- 
mine to  apply,  and  it  is  not  for  either  the  guardian  or  the 
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court  to  interfere  with  the  function  of  the  trustee,  unless  it 
appear  that  he  is  exercising  it  perversely  or  unreasonably. 

Too  often,  trustees  solely  charged  with  the  application  of 
income  have  paid  it  to  the  guardian  and  have  thus  not  only 
deserted  their  trust,  but  have  imposed  a  double  commission 
and  other  expenses  upon  the  infant's  fund;  while  guardians 
are  constantly  asking  leave  to  apply  to  the  use  of  their  wards 
moneys  which  are  not  within  their  control. 

Here,  the  guardian,  who  is  the  father,  asks  that  the  trustee 
pay  him  certain  income,  in  order  that  he  may  use  it,  in  part 
to  reimburse  himself  for  past  expenditures  in  taking  care  of 
his  children,  and  in  part  to  provide  for  their  future  care  and 
maintenance. 

The  trust  is  to  receive  the  income  **  and  to  apply  same  to 
the  education  of  my  said  children."  There  is  no  gift  for 
support  or  maintenance,  and  the  provision  for  education  is 
itself  subject  to  the  discretion  of  the  trustee. 

Motion  denied. 


In  the  Matter  of  the  Appraisal  of  the  Estate  of  Matthias 
H.  Abnot,  Deceased,  for  the  Purpose  of  Taxation. 

{Surrogates  Courts  Chemung  County,  March,  1911.) 

Taxes — Inhebttancb   and   Tbansfbb  Taxes — Exemptions:    Cobfora- 

TIONS :      LiBBABIES. 

A  corporation  to  be  formed,  to  establish  an  art  collection  to 
which  the  public  shall  have  free  access  and  a  reference  library  to 
be  accessible  and  free  to  all  who  may  seek  aid  therefrom,  and  to 
which  a  testator  gives  real  and  personal  property,  is  an  educational 
corporation  within  the  meaning  of  the  law  relating  to  taxable 
transfers,  and  the  transfer  to  it  is  exempt. 

Affirmed  145  App.  Div.  70a 
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PsocEEDiNG  for  the  appraisal  of  an  estate  for  the  purposes 
of  the  law  relating  to  taxable  transfers. 

Stanchfield,  Lovell,  Falck  &  Sayles,  for  executors. 


H.  M.  Lovell,  for  State  Comptroller. 

McCann,  S. — Matthias  H.  Arnot  died  at  the  city  of  El- 
mira,  N.  Y.,  on  the  15th  day  of  February,  1910.  His  last 
will  and  testament  was  probated  in  this  court  on  the  24th  day 
of  March,  1910.  On  August  16,  1910,  the  Chemung  county 
treasurer  filed  his  report  as  appraiser  under  the  Transfer 
Tax  Law.  Upon  such  report,  an  order  was  entered  assessing 
the  transfer  tax,  and  from  such  order  this  appeal  is  taken. 
The  only  question  now  involved  is  the  taxability  of  a  certain 
transfer  made  to  "Arnot  Art  Gallery"  (a  corporation  to  be 
formed) . 

The  provisions  of  the  will  applicable  to  the  question  here 
involved  read  as  follows :  "  I  direct  my  executors  herein- 
after named  and  appointed,  and  while  my  sister  Fanny  Ar- 
not Haven  and  my  niece  Marion  Arnot  Wickes  are  or  the 
survivor  of  them  is  living,  to  cause  to  be  created  and  organ- 
ized under  the  proper  statute  or  statutes  of  the  State  of  New 
York,  a  corporation  with  the  name  Arnot  Art  Gallery,  with 
capacity  and  right  to  receive,  take  and  hold,  in  the  manner 
and  for  the  uses  and  purposes  herein  in  a  general  way  set 
forth,  the  property  and  that  part  of  my  estate  I  do  herein- 
after by  this  will  give,  devise  and  bequeath  to  said  corpora- 
tion. (Here  follows  the  description  of  real  estate  donated.) 
Also  the  following  described  or  mentioned  personal  prop- 
erty; each  and  every  of  the  paintings,  engravings,  etchings, 
photogravures,  photographs,  pictures  and  objects  of  art 
within  my  said  residence,  two  glass  cases  and  their  contents 
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being  curios,  and  all  curios  elsewhere  within  my  said  resi- 
dence, two  busts  in  marble,  one  of  which  is  of  my  Father, 
John  Amot,  the  other  designated  the  Wept  of  Wish-Tom- 
Wish,  and  all  statuary  within  my  said  residence,  all  vases 
and  bronzes  therein,  the  two  clocks  in  the  present  gallery 
of  my  said  residence  and  the  clock  in  the  front  parlor  thereof; 
all  the  printed  books,  pamplets  and  literary  productions 
therein,  all  cases,  cabinets,  tables  or  stands,  in  or  upon  which 
any  of  the  foregoing  mentioned  articles  are  kept  or  placed.  It 
is  my  intention  and  desire  that  my  executors  construe  the  gift 
and  devise  of  this  twenty-third  paragraph  broadly  and  deliver 
to  said  corporation  all  articles  of  artistic  or  literary  nature, 
appropriate  to  the  purposes  of  said  corporation  as  herein  set 
forth;  also  the  sum  of  ten  thousand  ($10,000)  dollars;  also 
the  sum  of  two  hundred  thousand  ($S00,000)  dollars  to  be 
paid  or  delivered  to  said  corporation  in  bonds  or  securities 
of  my  estate  at  their  par  value.  The  purpose  of  this  gift  and 
devise  affected  by  this  paragraph  twenty-third  is  or  maybe 
two  fold.  The  primary  and  fundamental  purpose  thereof  is 
to  establish,  under  the  perpetuity  of  corporate  ownership  and 
management,  and  endow  an  institution,  which  shall  have  the 
city  of  Elmira  and  my  residence  therein  as  its  seat  and  per- 
manently own,  possess,  protect  and  continually  add  to  a  col- 
lection of  objects  of  art  o/  real  merit  and  enduring  worth  and 
interest^  to  which  the  public  shall  have,  under  reasonable 
regulations,  free  access.  The  secondary  purpose  thereof  is 
to  establish  and  endow  a  library,  exclusively  for  reference  and 
not  to  any  extent  for  circulating  uses,  which,  owned,  main- 
tained and  enlarged  by  said  corporation,  shall  be  accessible 
and  free,  under  proper  regulations,  to  all  who  may  seek  aid 
therefrom.  It  may  be,  however,  that  the  income  from  said 
corporation  will  be  inadequate  for  the  two  purposes.  The 
corporation  shall  be  guided  and  controlled  by  the  principle, 
that  said  primary  purpose  is  paramount,  but  that  the  second 
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purpose  IS  very  desirable,  and  shall  be  carried  out  and  into 
effect  whenever  and  as  practicable/* 

The  appraiser  treated  as  exempt  all  property  which  passes 
to  the  proposed  corporation  to  be  called  *^  Amot  Art  Gallery." 

The  appellant  claims  that  this  property  should  be  taxed, 
because  it  is  not  included  within  the  exemption  provisions 
of  the  Transfer  Tax  Law. 

Respondent  insists  that  the  provisions  of  the  will  bring 
the  devise  and  bequest  within  the  language  of  the  Transfer 
Tax  Law,  which  language  exempts  ^^  educational "  corpora- 
tions. 

The  question  then  to  be  decided  is,  What  kind  of  a  cor- 
poration will  the  **  Amot  Art  Gallery "  be,  to  which  this 
transfer  is  made?  The  various  cases  which  have  been  cited, 
interpreting  the  language  of  the  Transfer  Tax  Law,  all  have 
some  bearing  upon  the  solution  of  the  question  arising  upon 
this  appeal,  but  none  of  these  cases  seem  to  be  more  applica- 
ble than  Matter  of  Mergentime,  129  App.  Div.  S67,  and  Mat- 
ter of  Moses,  1S8  id.  626. 

I  believe,  from  the  principles  of  construction  and  interpre- 
tation as  laid  down  in  these  two  cases,  that  it  must  be  held 
that  ^^  Amot  Art  Gallery  "  is  or  will  be  an  educational  cor- 
poration. 

Appellant  has  cited  many  authorities  upon  the  proposition 
that  the  status  of  a  corporation  must  be  determined  by  the 
statue  under  which  it  is  incorporated,  and  not  by  the  nature 
of  the  acts  it  assumes  to  do  thereunder.  Matter  of  White, 
118  App.  Div.  869. 

This  corporation  has  not  yet  been  organized,  therefore  the 
nature  of  said  corporation  cannot  be  determined  by  any 
statute  or  by  any  articles  of  incorporation.  Whenever  such 
corporation  shall  be  organized,  it  must  be  in  accordance  with 
the  intention  and  directions  of  the  testator,  otherwise  it  will 
be  ineffective.     We  must,  therefore,  determine  the  nature  of 
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such  corporation  from  the  intention  of  the  testator,  from 
the  reading  of  his  will  and  from  the  nature  of  the  property 
transferred  thereunder.  The  property  so  transferred  con- 
sists of  real  estate,  cash,  the  contents  of  the  testator's  art 
gallery  and  articles  now  in  his  residence,  which  might  not 
strictly  be  called  works  of  art,  but  which  are  of  a  decorative 
nature  and  many  of  which  are  simply  articles  of  furniture. 
The  art  gallery  of  the  testator  has  not  been  appraised;  but 
a  list  of  the  contents  was  furnished  to  the  appraiser,  and 
the  question  of  value  left  until  the  question  of  the  taxability 
shall  have  been  determined.  It  appears,  however,  from  the 
list  of  articles  inventoried  and  from  a  catalogue  of  the  tes- 
tator's private  collection,  that  the  specific  articles  of  per- 
sonal property,  so  transferred,  constituted  a  complete,  private 
art  gallery  of  valuable  paintings,  completely  and  exhaustively 
catalogued  by  the  testator;  also  collections  of  rare  dishes, 
pieces  of  ivory,  statuary,  etc.  As  to  whether  or  not  such 
articles,  placed  in  a  so-called  art  gallery  for  the  benefit  of 
the  public  and  free  of  access  to  the  public,  under  suitable 
regulations,  would  become  an  educational  institution,  is  one 
which,  it  seems  to  me,  has  been  passed  upon  in  the  Matter 
of  Mergentime,  supra^  cited.  TJie  articles  of  incorporation 
of  the  Metropolitan  Museum  of  Art,  which  was  the  corporation 
in  question  in  the  Mergentime  case,  define  its  purpose  in  the 
following  language :  "  For  the  purpose  of  establishing  and 
maintaining  in  said  City  a  museum  and  library  of  art,  of  en- 
couraging and  developing  the  study  of  the  fine  arts  and  the 
vancing  the  general  knowledge  of  kindred  subjects  and,  to  that 
application'  of  arts  to  manufacture  and  practical  life,  of  ad- 
end,  of  furnishing  public  instruction  and  recreation."  It  will 
readily  be  observed  that  the  language  used  here  is  much  more 
specific  than  the  language  in  the  Arnot  will,  but  the  in- 
tention of  the  testator,  Arnot,  is  set  forth  in  language  which 
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shows  that  the  purposes  of  "  Amot  Art  Gallery  "  are  akin  to 
those  of  the  Metropolitan  Museum. 

The  testator  says :  "  The  purpose  of  this  gift  and  devise 
affected  by  this  paragraph  twenty-third  is  or  maybe  two- 
fold. The  primary  and  fundamental  purpose  thereof  is  to 
establish,  under  the  perpetuity  of  corporate  ownership  and 
management,  and  endow  an  institution,  which  shall  have  the 
city  of  Elmira  and  my  residence  therein  as  its  seat  and  per- 
manently own,  possess,  protect  and  continually  add  to  a  col- 
lection of  objects  o/  art  of  real  merit  and  enduring  worth 
and  interest,  to  which  the  public  shall  have,  under  reasonable 
regulations,  free  acce3s.  •  ♦  ♦  " 

A  secondary  purpose  is  then  stated  in  the  will;  but  I  think 
that  the  primary  purpose,  as  defined,  must  be  considered  in 
arriving  at  the  nature  of  this  corporation. 

The  testator  indicates  a  wish  that  the  collection  shall  be 
continued  and  added  to  by  the  addition  of  objects  of  real 
merit.  This  must  be  construed  as  "  real  merit "  judged  by 
the  standard  fixed  by  a  student  or  one  educated  in  art.  While 
I  have  stated  that  I  think  that  his  primary  purpose  should 
control,  it  may  be  said  that,  in  referring  to  the  secondary 
purpose,  to  wit,  the  establishment  of  a  library,  he  shows  fur- 
ther that  his  intent  is  that  it  shall  be  for  educational  pur- 
poses, by  limiting  it  to  a  "  library  exclusively  for  reference  " 
and  "  free  to  all  who  may  seek  aid  therefrom."  The  tenor 
of  the  will  seems  to  be  to  continue  the  collection  bequeathed 
for  the  purpose  of  elevating  and  educating  the  minds  of  those 
who  shall  have  opportunity  to  visit  and  take  advantage  of  the 
facilities  offered  by  the  testator. 

The  appellant  has  referred  to  an  art  gallery  as  "  a  non- 
teaching  art  gallery."  I  cannot  agree  with  him  in  the  use  of 
such  a  designation.  Colleges  and  universities  maintain  art 
galleries  as  a  part  of  their  ediicational  systems,  from  which 
education  and  information  may  be  derived  from  mere  observa- 
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tion  and  from  the  object  lessons  presented  rather  than  from 
lectures  and  descriptive  instruction.  Rare  works  of  art  teach 
for  themselves,  and  a  student  of  art  needs  no  lecturer  to  point 
out  to  him  the  merits  or  demerits  of  a  particular  painting  or 
work  of  sculpture.  The  intention  of  the  testator  in  this  case 
may  also  be  gathered  from  a  knowledge  of  the  manner  in 
which  this  private  collection  was  regarded  by  its  owner  in  his 
lifetime,  as  bearing  upon  what  purpose  he  expected  it  would 
serve  after  his  death.  What  motives  could  he  have  anticipated 
would  inspire  the  public  to  avail  themselves  of  such  a  corpora- 
tion? 

Firtt,  A  possible  curiosity  to  see  a  rare  collection  such  as 
few  citizens  ever  have  an  opportunity  to  see. 

Second.  A  possible  curiosity  to  know  what  the  testator 
had  gathered,  with  a  view  of  ascertaining  his  peculiarities, 
or  tastes,  or  his  way  of  spending  his  wealth  for  his  personal 
gratification. 

Third.  A  desire  to  learn  from  the  works  of  art,  and  to 
become  better  educated  and  more  familiar  with  such  works. 

It  is  possible  that  a  few  citizens  would  be  inspired  by  one 
of  the  first  two  motives  above  mentioned,  but  it  is  fair  to 
assume  that  the  greater  majority  would  be  moved  by  the  third 
or  higher  motive. 

The  specific  articles  bequeathed  show  a  nucleus  for  a  large 
and  extensive  museum  or  art  gallery,  which  the  testator  in- 
tended should  be  continued  for  the  purpose  for  which  he  had 
collected  it,  which  purpose,  ideas  and  views  are  weU  defined 
in  the  quotation  which  the  testator  printed  on  the  title  page 
of  the  catalogue  of  his  private  collection,  and  which  reads 
as  follows: 

*^A  talent  for  any  art  is  rare,  but  it  is  given  to  nearly 
every  one  to  cultivate  a  taste  for  art;  only  it  must  be  culti- 
vated with  earnestness. 

*^  The  more  things  thou  leamest  to  know  and  to  enjoy,  the 
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more  complete  and  full  will  be  for  thee  the  delight  of  living. 

— PUITO." 

This  certainly  shows  that  the  testator  regarded  art  as  a 
means  of  education, 

I  have  carefully  read  the  provisions  of  the  statute  exempt- 
ing certain  corporations  from  taxation,  also  the  definitions 
of  the  various  words  used,  descriptive  of  the  corporations  so 
exempted ;  and  I  must  arrive  at  the  conclusion  that  *^  Amot 
Art  Gallery,"  when  formed  in  accordance  with  the  wishes  of 
the  testator,  will  be  an  ^^  educational "  institution ;  and  I  be- 
lieve that  the  two  cases  above  cited  are  sufficient  authority 
for  so  holding. 

The  order  of  the  surrogate  exempting  said  property  from 
taxation  should  be  affirmed. 

Decreed  accordingly. 


In  the  Matter  of  the  Appraisal  of  the  Estate  of  Sakah  Irene 
Field,  Deceased,  for  the  Purpose  of  Taxation. 

{Surrogate* B  Courts  Chemung  County,  March,  1911.) 

Taxes — Inhebitance    and    T&ansfeb    Taxes — ^Exemfhons — Cobfora- 

TI0N8. 

The  Women's  Christian  Temperance  Union,  whose  objects  are  to 
promote  throughout  the  State  the  cause  of  total  abstinence  from 
all  intoxicating  liquors  as  a  beverage  and  the  suppression  of  the 
liquor  traffic  by  such  means  as  shall  from  time  to  time  be  deemed 
wise  and  expedient,  is  an  educational  coriK>ratlon  within  the 
meaning  of  the  law  relating  to  taxable  transfers,  and  a  legacy 
to  it  is  exempt 

Proceeding  for  the  determination  of  the  transfer  tax  upon 
the  estate  of  a  deceased  person. 
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E.  C.  Miller,  for  Women's  Christian  Temperance  Union  of 
the  State  of  New  York,  appellant. 

H.  M.  Lovell,  for  State  Comptroller,  respondent. 

McCann,  S. — By  the  last  will  and  testament  of  Sarah 
Irene  Field,  a  bequest  was  made  to  the  Women's  Christian 
Temperance  Union  of  the  State  of  New  York.  In  a  pro- 
ceeding for  the  assessment  of  the  transfer  tax,  'the  county 
treasurer  of  Chemung  county  held  such  bequest  taxable,  and 
a  pro  forma  order  was  made  by  the  surrogate,  assessing  the 
tax  accordingly.  An  appeal  has  been  taken  from  this  order, 
and  the  only  question  presented  is  whether  or  not  the  Wo- 
men's Christian  Temperance  Union  of  the  State  of  New  York 
is  an  ^^  educational "  corporation,  under  the  provisions  of  the 
Transfer  Tax  Law  exempting  property  bequeathed  to  an 
educational  corporation. 

It  has  been  held  that  the  status  of  a  corporation  must  be 
determined  by  the  statute  under  which  it  is  incorporated  and 
not  by  the  nature  of  the  acts  it  assumes  to  do  thereunder. 
Matter  of  White,  118  App.  Div.  869. 

The  articles  of  incorporation  of  this  association  define  its 
purposes  in  the  following  language:  "The  objects  of  such 
society  or  association  shall  be  to  promote  throughout  the 
State  the  cause  of  total  abstinence  from  all  intoxicating  liquors 
as  a  beverage  and  the  suppression  of  the  liquor  traffic  by  such 
means  as  shall  from  time  to  time  be  deemed  wise  and  ex- 
pedient." 

The  objects  of  the  association  are  clearly  set  forth.  The 
means  by  which  such  objects  are  accomplished  are  not  so 
clearly  set  forth,  but  the  certificate  says  "  by  such  means  as 
£hall  from  time  to  time  be  deemed  wise  and  expedient." 

The  evidence  in  this  case  shows  that  this  association  is 
engaged  in   carrying  out  its   objects  in  a  variety   of  ways. 
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Much  of  it  is  accomplished,  as  has  been  stated,  along  evange- 
listic lines  and  among  all  classes  of  people,  including  colored 
people,  Indians  and  foreigners.  The  work  is  also  carried  on 
along  strictly  temperance  lines,  among  classes  of  people  who 
have  fallen  into  the  habitual  use  of  intoxicating  liquors.  An- 
other department  works  among  those  who  have  not  yet  become 
addicted,  but  whose  business  is  such  as  to  subject  them  to 
opportunities  which  might  lead  them  into  the  liquor  drinking 
habit.  All  of  the  foregoing  methods  may  well  be  called  educa- 
tional in  their  nature,  but,  further  than  this,  the  association 
carries  on  a  distinctly  educational  work  in  the  schools  of  the 
State.  The  use  and  effect  of  intoxicants  is  taught  in  the  class 
rooms,  from  authorized  text-books,  and  the  instruction  as  to 
the  evil  effects  of  alcohol  is  one  of  the  required  provisions  of 
the  school  law  of  this  State.  It  cannot,  therefore,  be  ques- 
tioned that  this  work  is  educational  not  only  in  a  broad  sense, 
but  in  a  specific  sense  as  well.  The  word  "  educational,"  as 
used  in  the  statue,  can  be  applied  to  education  whether  directed 
to  the  mental,  moral  or  physicial  powers  and  faculties.  This 
association  seems  to  have  directed  its  work  along  all  of  these 
lines. 

Matter  of  Mergentime,  129  App.  Div.  868,  and  Matter  of 
Moses,  138  id.  5S5,  have  been  cited  as  authorities  to  sustain 
the  proposition  that  the  appellant  is  an  educational  corpora- 
tion, and  I  think  that  the  arguments  presented  in  each  of  the 
cases  cited  are  applicable  to  the  case  now  under  discussion. 

The  order  assessing  the  transfer  tax  in  this  estate  should 
be  modified  by  exempting  from  taxation  the  legacy  passing 
to  the  Women's  Christian  Temperance  Union  of  the  State  of 
New  York. 

Decreed  accordingly. 
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In  the  Matter  of  the  Judicial  Settlement  of  the  Accounts  of 
Emelike  E.  Beoweb,  Feank  Baiuby  and  William  H. 
Stetkee,  the  Executors  and  Trustees  Under  the  Last  Will 
and  Testament  of  James  C.  Beowee,  Deceased. 

{Surrogate's  Court,  Kings  County,  March,  1911.) 

EXECUTOBS     AND     ADMINISTBATOBS— RIGHTS     AND     LlABILITIBS     BETWEEN 

Repbesentativx  and  Estate — Extent  or  Liabhitt  and  Amount 
Chaboed — Pbofbbtt  Sold. 
Lite  Estates — ^Liabiijtibs  as  Between  Lite  Tenants  and  Remaindeb- 

MEN — LlABILITIBS  Or  LIFE  TENANTS  AND  ReMAINDEBMEN  IN  GeNEBAL. 

It  is  Dot  enough  to  charge  executors  that  they  did  not  get  the 
highest  price  obtainable  for  property  of  the  estate,  but  it  naust  be 
shown  that  they  acted  negligently  and  with  an  absence  of  diligence 
and  prudence  which  an  ordinary  man  would  exercise  in  his  own 
affairs. 

A  stipulation  that  administratiYe  expenses  shall  be  borne  by  the 
life  tenant  does  not  include  costs  of  an  accounting  contested  only 
by  the  remaindermen. 

Peoceedino  for  the  judicial  settlement  of  the  accounts  of 
executors  and  testamentary  trustees. 

Owens  &  Gray,  for  executors. 

Augustus  Van  Wyck,  for  contestants. 

Dike,  J.,  County  Judge,  acting  as  Surrogate. — The  referee 
to  whom  was  referred  the  accounts  of  the  executors  and  trus- 
tees under  the  last  will  and  testament  of  James  C.  Brower, 
deceased,  has  filed  his  report,  to  which  the  contestants  have 
filed  certain  objections.  This  motion  is  made  by  the  execu- 
tors and  trustees  to  confirm  the  report. 

The   decedent,   James   C.    Brewer,   died   in   the   county   of 
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Kings,  leaving  a  last  will  and  testament  which  was  admitted 
to  probate  by  the  surrogate  of  Kings  county;  and  letters  tes- 
tamentary were  granted  to  the  three  petitioners  herein  on 
May  5,  1899. 

By  the  terms  of  the  will,  the  decedent,  after  making  cer- 
tain specific  bequests,  devised  the  whole  of  his  estate  to  his 
trustees  named,  to  be  held  in  trust  for  the  benefit  of  his 
widow,  one  of  the  petitioners  herein,  setting  apart  a  fund  of 
$10,000  which  was  to  be  held  by  his  trustees  for  the  use  and 
benefit  of  the  testator's  adopted  son  during  his  life;  and  such 
will  provided  that,  upon  the  death  of  his  widow,  his  trustees 
were  to  set  aside  an  additional  sum  of  $100,000  during  the 
life  of  the  adopted  son,  and  to  pay  the  income  therefrom 
during  his  life,  if  he  survived  the  testator's  widow,  to  him. 
The  remainder  was  to  be  distributed  between  the  decedent's 
niece  and  nephew  in  the  proportion  of  one-third  and  two-thirds, 
respectively.  The  decedent's  adopted  son  is  now  dead.  It 
appears  that  the  decedent's  estate  consisted  largely  of  real 
estate.  By  the  will,  the  executors  and  trustees  are  ordered, 
within  three  years  after  the  death  of  the  testator,  if  possible, 
to  sell  all  the  real  estate,  with  certain  small  exceptions,  ^^  at 
public  or  private  sale,  at  such  time  or  times  and  upon  such 
terms  as  to  them  shall  seem  wise."  The  contestants  insist 
that  the  executors  and  trustees  sacrificed  certain  of  the  real 
estate  by  selling  the  same  at  a  grossly  inadequate  price  and 
not  at  the  fair  market  price,  thus  causing  a  serious  loss  to 
the  estate.  I  have  carefully  examined  the  record  made  before 
the  learned  referee,  and  I  conclude  that  his  decision  upon  this 
matter  was  entirely  justified  by  the  evidence.  Instead  of  sell- 
ing within  three  years,  the  executors  and  trustees  did  not  sell 
until  some  six  years,  seeking  during  that  time  to  obtain  pur- 
chasers ;  and,  far  from  causing  any  loss  that  could  be  criticised, 
the  carrying  charges  for  the  real  estate  were  borne  by  the 
widow  out  of  her  income.     The  experts  produced  by  the  rep- 
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resentatives  of  the  estate  appeared  to  be  men  conversant  with 
values  and  whose  judgment  thereon  was  based  upon  known  sales 
in  the  locality,  whereas  the  experts  produced  by  the  contestants 
utterly  failed  to  show  any  specific  knowledge,  or  any  knowledge, 
indeed,  which  would  warrant  their  figures  in  having  any  weight. 
It  was  not  enough  for  the  contestants  to  show  that  the  repre- 
sentatives of  the  estate  did  not  get  the  highest  price  obtain- 
able; it  must  be  shown  that  they  acted  negligently,  and  with 
an  absence  of  diligence  and  prudence  which  an  ordinary  man 
would  exercise  in  his  own  affairs.  An  honest  mistake  will  not 
furnish  basis  for  charging  the  executors.  It  is  true,  as  is  urged 
on  behalf  of  the  representatives  of  the  estate,  that  negligence 
without  loss  creates  no  liability.  Loss  and  negligence  con- 
curring create  no  liability  of  themselves,  unless  the  loss  is  the 
result  of  the  negligence.  The  essential  thing  is  that  the  negli- 
gence must  be  the  cause  of  the  loss,  and  the  record  is  barren  of 
any  evidence  to  show  that  the  executors  caused  any  loss  to  this 
estate  through  any  negligence  or  lack  of  foresight  or  diligence 
on  their  part.  It  seems  clear  to  me  from  the  record  that  the 
executors  acted  with  prudence  and  diligence  in  their  efforts  to 
dispose  of  the  real  property.  Upon  this  point,  therefore,  I 
am  constrained  to  overrule  the  objections  of  the  contestants 
as  to  the  disposition  of  the  real  property  by  the  executors. 

As  regards  the  Knickerbocker  bond.  This,  it  seems  to  me, 
was  clearly  an  asset  difficult  of  disposition  and  of  doubtful 
value,  and  the  sum  of  money  received,  namely,  $815.90,  was 
a  fortunate  solution  of  a  serious  problem,  being  the  proceedii 
of  the  insurance  on  the  vessel  owned  by  the  Knickerbocker 
Steamboat  Company.  I  hold,  therefore,  the  executors  are  to 
be  held  for  no  loss  arising  from  any  act  of  theirs  regarding 
this  item. 

As  regards  the  taxes  on  the  life  estate  of  James  C.  Brower, 
Jr.,  the  contestants  claim  that  it  was  the  duty  of  the  trustees, 
before  making  a  payment  to  the  beneficiary,  to  deduct  taxes 
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for  the  same  and  to  keep  intact  the  principal  of  the  estate. 
This  is  undoubtedly  a  correct  statement  of  the  general  law, 
but  the  trustees  were  confronted  by  a  serious  situation.  The 
taxes  were  payable  immediately.  It  does  not  seem  to  me  that 
the  executors  should  have  paid  this  out  of  the  income  to  Mrs. 
Brower  for  life,  and  their  payment  of  this  sum  from  the 
principal  was  proper,  in  view  of  their  statement  in  their 
former  accounting :  "  When  the  estate  to  James  Clinton 
Brower  takes  effect  in  possession  the  amount  paid  will  be 
deducted  from  the  income  of  that  fund  and  returned  to  the 
principal  fund.  Old  account,  Schedule  T.,  page  47,"  and 
clearly  shows  their  frankness  in  dealing  with  a  situation  that 
was  warranted,  in  my  judgment,  under  the  circumstances. 

As  to  the  other  objections,  I  feel  that  no  extended  argu- 
ment is  necessary  and  that  the  learned  referee  did  not  err  in 
his  conclusions. 

An  interesting  point  arises,  and  a  novel  one,  too,  in  this 
State,  upon  the  question  of  the  costs.  The  executors  claim 
that  they  are  entitled,  under  sections  2561  and  2562  and  the 
supplemental  section,  2559,  to  costs,  and  that  these  costs  are 
chargeable  on  the  general  fund.  The  contestants  insist  that 
the  expenses  of  this  accounting  should  be  borne  by  the  life 
tenant,  basing  their  demand  upon  the  decree  entered  May  6, 
1905,  in  the  Surrogate's  Court  in  the  matter  of  the  first  ac- 
counting, where  a  certain  stipulation  was  entered  into  be- 
tween the  parties  by  which  it  was  agreed  that  all  future 
administrative  expenses  should  be  borne  by  the  life  estate. 
It  becomes  necessary  for  me,  therefore,  to  decide  whether  the 
costs  and  expenses  of  this  accounting  should  be  paid  entirely 
from  the  income.  The  life  tenant  did  not  make  any  contest. 
The  entire  contest  was  made  by  the  remainderman.  In  the 
construction  of  the  stipulation  above  referred  to,  was  it  in- 
tended that  these  costs  and  expenses  should  be  paid  from  the 
principal  or  from  the  income?    In  Matter  of  Seagrist,  1  App. 
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Div.  615,  a  contest  somewhat  similar,  the  costs  were  charged 
against  the  contestants  personaUy,  where  the  contest  was 
unsuccessful.  This  is  not  asked  for  by  the  representatives  of 
this  estate.  In  the  stipulation  above  referred  to,  the  phrase 
is  ^  Administrative  expenses."  What,  therefore,  does  this 
phrase  mean?  The  Code  provides  for  expenses  of  administra- 
tion in  section  27S0.  The  sections  relating  to  costs  are  S561 
and  2562.  The  distinction  between  costs  and  administrative 
expenses  is  clear.  Costs  do  not  come  into  existence  until  the 
decree  allows  them  and  the  executor  pays  them  under  the  di- 
rections contained  in  the  decree.  They  are  to  be  considered 
judicial  expenses  rather  than  administrative  expenses.  Ex- 
penses of  administration  are  paid  before  accounting — costs 
come  into  being  only  after  the  decree  is  signed.  The  point 
is  interesting  as  it  is  new  in  this  State,  so  far  as  I  am  able  to 
discover.  The  only  case  that  has  been  brought  to  my  at- 
tention is  the  case  of  Lester  v.  Matthews,  56  6a.  656.  That 
case  holds  that  counsel  fees  are  not  included  in  the  term  *^  ad- 
ministrative expenses."  Administrative  expenses  imply  dis- 
bursements incidental  to  the  management  of  the  estate  for  which 
credit  would  be  allowed  on  a  voucher,  while  costs  are  in  abey- 
ance until  the  final  adjudication.  It  would  be  inequitable,  in- 
deed, to  place  a  construction  upon  the  various  administrative 
expenses  as  used  in  this  stipulation  which  would  permit  one  to 
be  mulcted  in  costs  though  not  making  any  contest,  and,  in- 
deed, not  participating  in  any  act  calculated  to  reduce  or  crip- 
ple the  funds.  In  the  Matter  of  Seagrist,  supra,  at  page  623, 
the  court  held :  ^*  The  award  of  costs  in  a  case  is  made  by  way 
of  idemnity  to  the  successful  party.  One  who  is  entitled  to 
share  in  an  estate  is  not  indemnified  in  that  regard  if  he  is  com- 
pelled to  give  up  part  of  the  e8tat.e  to  pay  himself  for  costs 
which  other  people  have  made  in  trying  to  take  the  estate 
away  from  him.  Therefore,  when  the  person  trying  to  get  the 
estate  fails  to  secure  it,  it  is  a  proper  case,  in  our  judgment. 
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to  require  him  to  pay  the  costs  of  his  unsuccessful  attempt.*' 
That  case  goes  further  than  we  feel  is  necessary  in  this  case. 

Finally,  as  to  the  fund  of  $100,000  set  aside  under  the  will 
(twelfth  clause),  in  trust  during  the  life  of  his  adopted  son, 
James  C.  Brower,  Jr.,  there  can  be  no  question  that  the 
trustees  should  pay  this  money  to  those  clearly  entitled  thereto 
(and  they  would  clearly  seem  to  be  the  two  remaindermen 
mentioned  in  the  will),  with  interest  from  the  date  of  the  death 
of  the  life  tenant.  The  motion  is  granted,  with  costs  from  the 
general  fund. 

Motion  granted. 


In  the  Matter  of  the  Accounting  of  Maet  C.  Caeteb  as  Ad- 
ministratrix with  the  Will  Annexed  of  the  Estate  of  Susan 
E.  R.  Bishop,  Deceased. 

{8ufT0ffate*9  Court,  Suffolk  County,  March,  1911.) 

ExKcuTOBs  AND  Administbatobs — ^DisTsiBunoN  or  Estate — Ck>MPnTA- 
TiON  AND  Adjustment  or  Intebbsts  and  Dischabob  Thebbof: 
Computation  of  Shabbs  ob  Distbibutive  Funds;  Residuabt  fils- 

TATE. 

Wills — Intebpbetation  and  Oonstbuction — Ademption,  Revocation 
AND  Satisfaction — ^Use  of  Fund  bt  Committee  fob  Suppobt  of 
Testatob. 

Where  a  person  bequeaths  a  deposit  which  she  has  in  a  certain 
bank  to  a  legatee,  making  no  other  testamentary  disposition  of 
any  of  her  property,  and  subsequently  becoming  Incompetent  her 
committee  expends  the  whole  of  such  deposit  for  her  support,  the 
legatee  is  entitled  to  receive  the  entire  amount  of  the  deposit  from 
the  remainder  of  the  estate  of  which  no  disposition  was  made  by 
the  testatrix. 

Peoceeding  for  the  judicial  settlement  of  the  accounts  of 
of  an  administratrix  cum  testamento  annexo. 
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Ernest  W.  Tooker,  for  administratrix  and  next  of  kin, 

Hendrick,  Abberley  &  Hendrick,  for  Adelaide  Groesbeeck, 
legatee. 

NicoLL,  S. — ^Deceased  died  in  July,  1909,  leaving  a  will 
dated  June  15,  189S,  wherein  is  bequeathed  to  Adelaide 
Groesbeeck  the  account  in  the  Seaman's  Bank  of  Savings; 
but  no  other  property  is  mentioned  in  said  will.  In  1908, 
deceased  was  adjudged  incompetent  and  a  committee  of  her 
person  and  estate  appointed  and  such  incompetency  continued 
until  the  date  of  her  death.  During  the  incompetency  the 
committee  of  deceased  withdrew  from  the  Seaman's  Bank  of 
Savings  the  entire  account,  amounting  to  $1,317.19,  and  de- 
posited the  same  in  the  Riverhead  Savings  Bank,  where  decedent 
had  approximately  $£,500  on  deposit.  The  expenses  of  de- 
cedent during  her  incompetency  were  paid  by  the  committee 
out  of  the  general  estate,  and  there  now  remains  a  balance 
for  distribution  on  this  accounting  of  upward  of  $4,000.  The 
question  is  presented  as  to  how  much  of  the  legacy  bequeathed 
by  the  will  should  be  awarded  to  the  legatee.  It  is  conceded 
by  the  next  of  kin  that  some  portion  thereof  should  be  so 
awarded,  but  not  all,  upon  the  theory  that  the  entire  estate, 
including  this  legacy,  should  bear  the  expense  of  the  mainten- 
ance of  deceased  during  her  incompetency. 

The  next  of  kin  derive  their  interest  in  this  estate  solely 
because  of  the  partial  intestacy,  and  there  can  be  no  intestacy 
until  the  will  has  been  fully  performed  and  a  balance  thereafter 
remains  in  the  estate.  The  intention  of  the  testatrix  must 
control;  and  a  withdrawal  of  the  fund  from  the  Seaman's 
Bank  of  Savings  does  not  affect  the  rights  of  the  legatee,  be- 
cause such  withdrawal  was  not  the  act  of  the  testatrix.  By 
removing  this  deposit,  the  committee  could  change  the  loca- 
tion of  the  fund,  but  could  not  change  the  intention  of  its 
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owner.  For  some  sixteen  years,  from  the  date  of  the  will  to 
the  beginning  of  the  incompetency,  it  remained  the  intention 
of  the  testatrix  that  this  legatee  should  have  this  fund,  as  ap- 
pears  from  the  fact  that  no  change  was  made  in  the  will  dur- 
ing that  time.  This  intention  continued  in  law  to  the  date  of 
death  because,  during  the  incompetency,  the  intentions  of  the 
decedent  could  not  change.  Consequently,  at  the  time  of  de- 
cedent's death,  which  is  the  date  at  which  the  will  speaks,  it 
was  her  intention  that  this  legatee  receive  this  fund.  Such 
intention  cannot  be  defeated  by  any  act  of  the  committee,  as 
the  testatrix  cannot  be  bound  without  her  consent.  Deceased 
is,  therefore,  testate  as  to  this  fund  and  intestate  as  to  the 
balance  of  her  estate.  Moreover,  to  award  this  legatee  less 
than  the  entire  fund  in  the  bank  would  be  to  declare  the  de- 
cedent intestate  as  to  a  portion  of  that  very  fund,  which  would 
be  contrary  to  the  terms  of  the  will.  The  law  reads  the  will  as 
if  it  gave  to  this  legatee  a  legacy  of  $1,317.19  and  the  remainder 
of  the  estate  to  the  next  of  kin  as  residuary  legatees. 

Interest  does  not  follow  this  fund,  however,  because  the  will 
is  performed  when  the  exact  amount  in  the  bank  be  determined. 
What  increment  there  might  have  been  had  it  remained  is 
immaterial,  because  the  account  was  legally  withdrawn  by  the 
committee. 

Neither  can  the  court  speculate  as  to  how  much  of  this  fund 
the  deceased  might  have  drawn  for  her  own  support,  had  she 
remained  competent,  and  so  have  reduced  the  amount  passing 
to  this  legatee  under  the  will.  It  is  not  what  might  have  been, 
but  what  actually  happened  that  controls  the  disposition  of 
the  fund.  In  other  words,  she  gave  this  fund  to  the  legatee, 
she  failed  to  change  her  will,  she  did  not  withdraw  the  deposit ; 
and,  being  intestate  as  to  all  property  but  this,  the  next  of 
kin  are  entitled  to  share  in  only  what  remains. 

Decreed  accordingly. 
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In  the  Matter  of  a  Paper  Propounded  for  Probate  as  the 
Last  Will  and  Testament  of  Chables  Klinzkea, 
Deceased. 

{Surrogate's  Court,  New  York  County,  April,  1911.) 

Wills — ^Disposal    bt    Will:      Testameittaby    Capacity — ^ESvinbncb — 
Facts  in  Genebal  Held  Sufrcient  :    Mistake,  Fbaud  and  Undue 

iNrLUENCB — EiVIDENCE — ^PBESUMFTIONS     AND     BUBDEN     OF     PBOOF. 

Where  a  youn^  man  who  had  in  his  infancy  been  left  an  estate 
of  $16,000  by  his  father,  on  the  day  before  he  died,  at  the  sugges- 
tion of  his  attending  physician,  made  his  last  will  and  testament, 
'  the  beneficiaries  thereunder  being  a  married  woman  deserted  by 
her  husband  with  whom  testator  had  formed  meretricious  relations, 
two  children  he  had  by  her  and  the  scrivener  of  the  will,  a  lawyer, 
who  had  been  testator's  former  guardian;  and  it  appears  that 
before  execution  the  will  was  read  to  the  testator  who,  at  the  time 
of  the  execution  of  said  will  which  liad  been  prepared  by  the 
lawyer  who  also  superintended  its  execution,  though  of  intemperate 
habits  was  sober  and  being  physically  too  feeble  to  complete 
his  signature  asked  if  a  mark  or  cross  would  do  and  then  made  a 
cross  for  his  subscription  in  the  presence  of  the  two  subscribing 
witnesses  who  acted  as  such  at  his  request;  and  there  is  evidence 
of  a  declaration  or  publication  of  the  instrument  as  his  last  will 
and  testament  and  the  subscribing  witnesses  signed  it  in  his  pres- 
ence and  in  the  presence  of  each  other,  the  instrument  will  be 
admitted  to  probate  over  the  objections  of  blood  relatives  of  the 
testator  with  none  of  wh5m  except  an  aunt  he  had  any  intercourse. 

Conceding  as  claimed  by  contestants  that  one  of  the  subscribing 
'  witnesses  was  living  in  illicit  intercourse  with  the  sister  of  the 
mother  of  testator's  children,  the  fact  went  only  to  his  credibility 
and  not  to  his  competency  as  a  witness;  and  it  appearing  that  he 
liad  long  been  intimate  with  the  testator,  was  present  at  the  execu- 
tion of  the  will  and  his  testimony,  bearing  all  the  evidence  of 
inherent  probability,  accords  with  that  of  the  other  subscribing 
witness,  the  attending  physician,  a  man  of  unimpeachable  char- 
acter, it  must  be  given  the  ordinary  legal  effect  of  other  testimony 
taken  under  oath. 

The  scrivener  of  the  will,  who  was  named  as  executor  and 
trustee,  having  been  made  a  remainderman  in  the  event  that  either 
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of  the  testator's  children  should  die  under  the  age  of  twenty-one, 
was  disqualified  as  a  witness  to  testify  as  to  the  execution  of  the 
wllL 

The  presence  of  the  scrivener  at  the  execution  of  the  will,  like 
an  attestation  clause,  affords  some  presumption  of  regularity  in 
the  execution  of  the  instrument  and  that  it  was  read  to  the  testa- 
tor prior  to  execution. 

In  the  absence  of  proof  that  at  the  time  of  making  his  last 
will  testator's  mind  was  under  the  domination  or  control  of  any 
of  the  persons  benefited  by  its  proyisions,  or  by  any  other  person, 
a  charge  of  undue  influence  exerted  by  some  one  over  the  testator 
must  faiL 

A  charge  of  undue  influence  resulting  in  the  execution  of  a  last 
will  and  testament  must  be  made  out  in  the  flrst  instance  by  those 
who  affirm  it 

P&ocEEDiNG  for  the  probate  of  a  last  will  and  testament. 
William  W.  Southworth,  for  proponent. 

August  P.  Wagener,  for  contestants. 

James  F.  Donnelly  and  J.  £.  Sheehy,  special  guardians. 

FowLEB,  S. — The  voluminous  testimony  taken  on  the  hearing 
discloses  that  Charles  Klinzner,  whose  testamentary  intentions 
are  the  subject  of  this  proceeding,  on  what  proved  to  be  his 
death  bed,  subscribed  with  his  mark  the  paper  now  pro* 
pounded  as  his  will.  He  was  at  that  time  only  a  few  months 
past  twenty-one  years  of  age.  His  youth,  from  an  unusually 
early  period,  had  been  dissolute,  and  he  was  frequently  intoxi- 
cated before  his  final  illness;  but  there  is  an  absence  of  proof 
that  his  use  of  intoxicants  had  so  undermined  his  system  as 
to  deprive  him,  when  sober,  of  a  "  sound  and  disposing  mind." 
The  contestants'  counsel  conceded  on  the  hearing  that  it  was 
not  claimed  by  contestants  that  Charles  Klinzner  was 
drunken  at  the  time  he  affixed  his  mark  to  the  paper  pro- 
pounded, and  the  tsetimony  confirms  this  admission.     Thus 
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the  extended  proofs  relative  to  drunkenness  present  no  serious 
question  concerning  the  ^^  disposing  mind  "  of  Charles  Klinzner 
at  the  very  moment  he  signed  the  testamentary  paper  in 
question. 

Prior  to  the  death  of  his  mother,  Charles  Klinzner  had 
formed  a  meretricious  relation  with  Margaret,  or  "  Maggie," 
Hessler,  a  young  woman  in  age  some  years  his  senior.  Her 
circumstances  at  that  time  were  as  unfortunate  as  his  own. 
Deserted  by  her  husband  (who  was  at  times  convict  or  in 
prison),  and  having  several  young  children,  this  unfortunate 
woman  united  her  misfortunes  with  Charles  Klinzner's,  and 
after  his  mother's  death  made  her  permanent  home  in  the  city 
of  New  York,  in  the  tenement  owned  and  possessed  by  Charles 
Klinzner  and  of  which  he  died  seized. 

During  the  existence  of  the  relations  indicated  between 
Charles  Klinzner  and  Margaret  Hessler,  three  children  were 
born  to  them,  two  of  whom  survived  Charles  Klinzner;  and 
such  survivors  are  mentioned  as  his  children  in  the  paper 
propounded  as  his  will.  In  so  far  as  the  testimony  discloses, 
there  is  no  doubt  concerning  the  paternity  of  these  two 
children;  and,  with  commendable  frankness,  the  counsel  for 
the  contestants  admitted  on  the  hearing  that  these  children 
were  the  very  children  of  Charles  Klinzner,  thereby  relieving 
me  of  any  responsibility  for  the  consideration  of  the  presump- 
tions which  always  attach  to  the  birth  of  children  of  a  woman 
married  de  jure  to  another  than  her  paramour.  The  presump- 
tions to  which  I  especially  refer  are  of  frequent  application  in 
the  courts  of  this  State :  "  Semper  prcesumitur  pro  legitima- 
Hone  puerorum,**  Co.  Litt.  126;  5  Rep.  98b;  Vowles  v. 
Young,  IS  Ves.  146 ;  cited  Caujolle  v.  Ferris,  %3  N.  Y.  90,  107 ; 
Chamberlayn's,  Best  Ev.  305.  Non-intercourse  between  the 
mother  and  her  lawful  husband  must  be  established  in  every 
such  case  beyond  reasonable  doubt  (Cross  v.  Cross,  3  Paige, 
139),  or  else  the  other  maxim  "  Pater  est  quern  nuptia  demon- 
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sir  ant  "  prevails  (Van  Aernam,  1  Barb.  Ch.  876),  even  though 
the  spouses  live  apart.  Best  Ev.,  §  349.  While  these  rules  in- 
dicated are  of  general  application,  they  are  not  without  recog- 
nized exceptions.  Van  Aernam  v.  Van  Aernam,  supra;  Mat- 
ter of  Stanton,  12S  N.  Y.  Supp.  468.  For  the  purposes  of 
this  cause  I  am  relieved  from  the  necessity  of  considering  these 
established  rules,  founded  on  the  highest  public  policy,  by  the 
ample  admissions  of  record  to  the  effect  that  the  children  named 
in  the  paper  propounded  as  the  will  of  Charles  Klinzner  are  his 
children  and  not  the  children  of  Frederick  Hessler.  While 
these  admissions  cannot  conclude  the  status  of  the  children 
themselves,  they  are  sufficient,  I  think,  to  explain  Charles  Klinz- 
ner's.  interest  in  them  and  their  mention  by  him  in  the  paper 
before  me  for  probate. 

In  so  far  as  their  unfortunate  circumstances  permitted, 
Charles  Klinzner  and  Margaret  Hessler  appear  to  have  clothed 
their  unhallowed  and  unlawful  relations  with  a  mask  of  com- 
parative decency.  They  certainly  cared  for  their  young  chil- 
dren, and  there  is  a  total  absence  of  proof  that  their  lives  were 
very  different  in  outward  appearance  or  demeanor  from  those 
of  the  respectable  dwellers  in  the  tenement  where  Charles 
Klinzner  for  a  long  time  lived  and  where  he  ultimately  died^ 
as  it  is  claimed,  testate.  The  total  absence  of  proofs  of  strife, 
brawling  and  outward  indecencies  in  the  lives  of  Charles  Klinz- 
ner and  Margaret  Hessler  is  notable,  when  we  come  to  consider 
the  contestants'  assertions  of  an  undue  influence  exercised  by 
Margaret  Hessler.  She  seems  to  have  been  a  quiet  woman  in 
her  outward  behavior,  and  to  have  mourned  Charles  Klinzner 
when  he  died  with  a  genuine,  an  exceptional  and  an  unaffected 
sorrow.  From  the  testimony  of  several  witnesses,  notably  that 
of  Frieda  Strohhaker,  to  which  I  attach  considerable  impor- 
tance, Charles  Klinzner  seems,  on  his  part,  to  have  been  con- 
stant in  his  affections  for  his  children  and  their  unhappy 
mother.     No  one  was  heard  by  me  who  questioned  either  his 
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paternal  solicitude  or  his  deep  interest  in  the  care  and  main- 
tenance of  the  woman  who  stood  to  them  in  the  acknowledged 
relation  of  mother.  When  we  come  to  consider  the  issue  of 
undue  influence,  these  facts  are  not  without  legal  significance. 
In  the  catalogue  of  sins  narrated  without  reserve  by  the  wit- 
nesses on  the  hearing,  these  negative  virtues  are  fairly  entitled 
to  stand  out  to  the  credit  of  Charles  Klinzner  and  the  woman 
who  was  the  mother  of  his  children,  and  who  is  here  claimed 
to  have  successfully  exerted  a  scheme  of  influence  which  vitiates 
the  paper  propounded  as  a  will.  In  the  course  of  the  extended 
hearing  in  this  proceeding,  some  reliance  upon  both  sides  seems 
to  have  been  placed  on  the  fact  of  Charles  Klinzner's  connec- 
tion with  the  divorce  proceedings  of  Margaret  Hessler  from 
the  lawful  husband  who  had  deserted  her,  and  it  is  apparent 
from  the  testimony  that  Klinzner  had  some  intention  of  ulti- 
mately making  Margaret  Hessler  his  own  lawful  wife  when 
her  divorce  was  obtained.  Had  he  lived  to  fulfill  his  inten- 
tions and  then  died,  the  contestants  in  this  matter  would  have 
been  in  a  more  unfavorable  position  than  they  now  occupy; 
for,  if  the  rec.ently  adopted  although  ancient  rule,  "  legitimatio 
per  sttbsequens  matrimomum"  applies  to  issue  bom  under  the 
circumstances  attaching  to  Charles  Klinzner  and  Margaret 
Hessler — a  question  on  which  I  have  doubt — then  their  prior 
issue  would  have  been  in  this  State  legitimated  by  such  subse- 
quent marriage  of  their  parents,  and  the  only  heirs  at  law  and 
next  of  kin  of  Charles  Klinzner  would  have  been  the  children 
named  in  the  paper  propounded.  In  such  an  event  the  contes- 
tants here  would  have  thereafter  no  standing  in  a  proceeding  of 
this  character,  and  they  need  not  be  cited  in  the  ordinary 
course  of  proceedure  on  the  will  of  Charles  Klinzner.  With 
this  brief  review  of  what  I  esteem  to  be  the  leading  facts  estab- 
lished in  this  cause,  in  so  far  as  they  concern  the  relations 
existing  between  Charles  Klinzner  and  the  principal  benefi- 
ciaries under  the  paper  propounded  as  his  will,  we  may  pass 
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to  the  preliminary  inquiry  of  a  court  of  probate,  the  factum 
of  the  will. 

On  the  28th  day  of  April,  1910,  Charles  Klinzner,  who  was 
then  on  his  bed  of  death  in  the -home  in  the  city  and  county 
of  New  York  occupied  by  himself,  Margaret  Hessler  and  their 
two  children,  made  the  paper  here  propounded.  A  respectable 
physician.  Dr.  StefFens,  was  then  in  attendance  on  Charles 
Klinzner.  From  his  speech  I  judge  Dr.  Steffens  to  be  a  native 
of  some  Germanic  country.  He  was  a  dignified  man  of  obvious 
intelligence  and  education.  On  the  27th  day  of  April,  1910, 
it  was  he  who  suggested  in  substance  that  the  household  should 
prepare  for  the  worst,  and  that  Charles  Klinzner  *^  should  make 
a  will  now,"  and  "  not  wait  any  longer, — that  the  man  was 
dying."  Here  was  no  suggestion  from  Margaret  Hessler.  On 
the  contrary,  the  physician,  who  was  a  stranger  to  her  and  the 
children,  a  man  entirely  disinterested  and  with  no  apparent 
motive,  appears  to  have  suggested  the  propriety  of  a  will  to 
the  patient.  At  this  time  those  whom  the  law  regarded  as  the 
heirs  at  law  and  next  of  kin  of  Charles  Klinzner  were  a  paternal 
uncle  and  some  cousins  residing  in  Germany,  besides  several 
maternal  aunts  and  cousins,  most  of  whom  lived  at  a  great 
distance  from  Charles  Klinzner.  There  is  no  proof  that  Charles 
Klinzner  had  any  intercourse  with  any  of  these  blood  relations, 
except  his  aunt,  Mrs.  Mehnken,  who  resided  in  Brooklyn,  N. 
Y.  Even  with  her,  after  the  death  of  his  mother,  the  inter- 
course appears  slight  and  not  altogether  of  an  affectionate 
character.  This  aunt  proved  herself  to  be  an  austere  and 
respectable  person,  whose  nephew  Charles  was  recalcitrant. 
They  had  little  in  common. 

The  estate  purporting  to  pass  under  the  testamentary  paper 
propounded  was  the  tenement  property  in  which  Charles  Klinz- 
ner died,  and  a  bond  and  mortgage  for  $1,000.  The  tenement 
property  was  conceded  to  be  worth  $15,000.  Thus,  $16,000 
is  the  aggregate  of  the  property  passing  under  the  will  of 
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Charles  Klinzner.  It  was  derived  by  testator  from  his  father, 
when  Charles  Klinzner  himself  was  an  infant.  His  guardian, 
Herbert  Peake,  known  in  the  testimony  as  ^^  Lawyer  Peake," 
«eems  to  have  handed  the  property  over  to  his  ward  in  due 
course;  and  this  guardian  it  was  who  was  called  upon  by 
Charles  Klinzner  to  prepare  the  instrument  which  is  now  tHe 
subject  of  our  consideration. 

Charles  Klinzner  does  not  appear  to  have  been  a  wasteful 
person;  and  his  income  during  life,  whatever  it  was,  appears 
to  have  been  sufficient  for  the  modest  needs  of  himself,  Margaret 
Hessler  and  their  young  children.  Such  was  the  situation  when 
the  testamentary  paper  in  controversy  came  into  existence. 

At  the  time  of  the  signing  and  subsigning  of  the  paper  pro- 
pounded, there  were  present  in  the  small  bed  chamber  of  Charles 
Klinzner  "  Lawyer  Peake,"  Dr.  SteiFens,  Otto  J.  Wissler, 
Margaret  Hessler  and  Charles  Klinzner,  then  confined  to  his 
bed.  ^^  Lawyer  Peake  "  had  prepared  the  will,  and  he  superin* 
tended  its  execution ;  the  physician  and  Wissler  were  the  attest- 
ing witnesses.  Margaret  Hessler  seems  to  have  been  an  oc- 
casional It^ystander  during  the  act  of  testamentation  but  there 
is  no  direct  evidence  that  she  did  or  said  anything  on  the  oc- 
casion of  the  execution  in  question.  There  is  no  doubt  that 
Charles  Klinzner  was  then  mortally  ill  and  feeble  physically 
by  reason  of  his  malady,  a  hasty  consumption,  which  on  the 
next  day,  caused  his  death. 

Of  the  attesting  witnesses  Dr.  Steffens,  the  attending  physi- 
cian, was  a  professional  man  of  unimpeached  character.  To 
his  testimony  I  attach  great  weight.  Otto  Wissler,  the  other 
jittesting  witness,  is  claimed  by  contestants  to  have  been  a 
man  living  in  evil  intercourse  with  the  sister  of  Margaret 
Hessler ;  and  I  think  that  the  indignation  of  contestants  at  such 
relations  is  not,  on  this  point,  feigned.  But  even  an  evil  liver 
IS  not  now  incompetent  to  act  as  a  witness  to  a  will.  Evidence 
on  that  point  goes  only  to  his  credibility.     It  no  longer  de- 
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prives  him  of  capacity  to  act  as  an  attesting  witness.  In  the 
Roman  law  an  infamous  person,  or  one  convicted  of  the  offense 
charged  (I  cannot  say  proved)  against  Wissler,  had  not  capa- 
city to  act  as  a  witness  to  a  will.  Infamy  of  a  witness  then 
went  to  his  capacity,  and  want  of  capacity  in  a  witness  ren- 
dered a  Roman  will  inofficious.  J.  2,  10,  6;  D.  SS,  5,  14.  The 
€arly  ecclesiastical  law  of  England  was  probably  the  same  on 
this  point.  Ayliffe  seems  to  indicate  as  much.  Parergon  Juris 
Cononici  Anglicani,  536;  and  see  Proctor's  Practice  in  Eccles- 
iastical Courts  (Dublin,  1798),  188.  Even  after  the  Statute  of 
Frauds  requiring  "  credible  witnesses  "  to  a  will,  a  person  con- 
victed of  crime  was  incompetent  as  a  witness  to  a  will.  Pendock 
V.  Mackinder,  4  Bums  Ecc.  Law,  1%%.  But  this  rule  was  taken 
away  in  England  by  the  Statute  81  George  III,  Chapter  85,  and 
in  this  State  by  the  Revised  Statutes  (2  R.  S.  701,  §  28)  and 
the  Code  of  Civil  Procedure  (§  882).  So  that  at  the  present 
time  even  an  infamous  person,  in  the  common-law  sense  of  that 
term,  is  not  incapable  in  this  State  of  being  a  witness  to  a  will. 
Otto  Wissler  was  not  an  "  infamous  person  "  in  the  sense  in- 
dicated; he  was  not  a  convict;  his  faults  and  misdeeds,  if 
provable  or  proved,  go  simply  to  his  credibility  as  a  witness. 
In  fact,  he  did  not  admit  on  cross-examination  the  charge  in 
question ;  and,  while  it  is  possible  that  he  might  have  been  asked 
on  cross-examination  the  direct  question  (see  People  v.  Blakely, 
4  Park,  Cr.  Rep.  176;  overruled,  6  id.  871),  he  could  in  any 
event  have  claimed  privilege,  or,  if  he  had  denied  the  charge, 
he  could  not  have  been  contradicted.  Potter  v.  Browne,  197 
N.  Y.  288,  298.  It  is  a  general  rule  of  evidence  in  common- 
law  courts  that  a  witness  on  cross-examination  may  be  asked 
any  question  which  shakes  his  credit  by  injuring  his  character, 
as  the  answer  may,  affect  the  weight  of  his  testimony.  Of 
course  he  is  not  bound  to  answer  questions  tending  to  convict 
him  of  crime  or  to  degrade  him.  In  this  State  the  Court  of 
Appeals  has  said  on  several  occasions  that  the  witness  need  not 
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answer  even  questions  which  tend  to  disgrace  him.  The  line 
of  authority  in  different  courts  is,  on  this  point,  somewhat 
inconsistent  at  present.  In  England  there  is  a  statute  which 
provides  that  no  witness  is  liable  to  be  asked  any  question  tend- 
ing to  show  that  he  has  been  guilty  of  adultery.  32  &  3S  Vict., 
ch.  68,  §  3.  But  under  general  principles  such  a  question  is 
improper  in  this  jurisdiction.  As  the  objectionable  testimony 
has  erroneously  been  allowed  to  creep  into  this  cause,  I  am 
bound  to  consider  somewhat  its  general  effect.  Whether  the 
bad  character  of  a  witness  to  a  will  may  not  sometimes  be 
considered  in  a  testamentary  cause,  may  be  a  serious  question. 
In  his  subsequent  appearance  on  the  stand  such  a  witness  ap- 
pears in  a  distinct  capacity.  **  Testamenti  f actio,  non  prtvati, 
sed  publici  juris  est.**  An  attesting  witness  to  a  will  occupies 
a  qttasi  public  status.  He  is  there  to  see  the  law  obeyed.  He 
is  allowed  to  give  his  opinion  at  large  on  the  testator's  mental 
competency  to  perform  the  act  of  testamentation.  That  the 
character  and  standing  of  such  a  witness  is  always  a  collateral 
matter  in  a  testamentary  cause  may  be  open  to  doubt.  But, 
passing  this  point  without  final  consideration  at  this  time,  it 
certainly  appears  in  the  record  that  attesting  witness  Otto 
Wissler's  life  was  irregular ;  and  I,  therefore,  consider  its  legal 
effect  on  the  testimony  of  this  particular  subscribing  witness, 
as  my  so  doing  will  not  prejudice  the  proponents  in  the  con- 
clusion to  which  I  feel  constrained  to  arrive  in  this  cause. 
Excluding  the  effect  of  such  evidence  altogether  might,  on  the 
other  hand,  occasion  some  prejudice  to  contestants,  as  the 
evidence  was  several  times  received  without  and  over  objections. 
In  my  consideration  of  this  evidence  I  do  so  in  order  not  to 
prejudice  contestants  by  excluding  its  consideration.  They  at 
least  cannot  complain  of  the  testimony  on  this  point,  for  it  was 
given  at  their  own  instance. 

As  the  law  stands,  the  fact  that  Otto  Wissler,  the  attesting 
witness  of  Charles  Klinzner's  will,  may  have  been  an  evil  liver. 


MATTER  OF  KLINZNER.  121 

or  even  infamous  at  common  law,  goes  only  to  his  credibility 
as  a  witness.  It  does  not  longer  disqualify  him  as  a  witness  to 
the  will,  although  it  may  be  considered  on  the  final  hearing  of 
the  cause.  8  Phill.  870.  Otto  Wissler  had  been  long  intimate 
with  Charles  Klinzner,  and  it  is  apparent  entertained  for  him 
a  genuine  regard.  He  was  on  the  spot  before  the  paper  pro- 
pounded was  executed;  he  was  an  attesting  witness,  and  his 
testimony  as  to  what  took  place  accords  with  the  testimony 
of  Dr.  Steffens,  the  other  attesting  witness.  It  bears  all  the 
evidence  of  inherent  probability;  and,  in  so  far  as  it  accords 
with  the  evidence  of  Dr.  Steffens,  I  must  in  any  event  give  to 
it  the  ordinary  legal  effect  of  other  testimony  taken  under 
oath. 

The  formal  execution  of  the  testamentary  paper  propounded 
took  place  in  the  little  room  in  which  Charles  Klinzner  lay 
sick  and  on  the  day  preceding  his  death,  which  is  the  day  the 
writing  bears  date.  The  actors  in  the  transaction  were  all 
grouped  in  close  proximity — the  presence  of  all  was  actual,  not 
a  constructive,  presence.  The  unity  of  the  transaction  is  com- 
plete, that  is,  all  the  acts  required  to  be  done  by  the  Statute 
of  Wills  in  the  execution  of  a  will  were  performed  on  one  oc- 
casion, without  interruption.  This  is  sufficient  proof  of  order. 
Jackson  v.  Jackson,  89  N.  Y.  159.  Further,  there  is  evidence 
of  a  subscription  by  the  testator  at  the  end  of  the  will  in  the 
presence  of  two  attesting  witnesses,  and  of  a  declaration  or 
publication  of  the  instrument  by  or  on  the*  part  of  the  testator. 
The  attesting  witnesses  acted  as  such  at  testator's  request,  and 
they  signed  after  the  testator  and  in  his  actual  presence  and  in 
the  presence  of  each  other.  Such,  I  think,  is  the  effect  of  the 
testimony  of  Dr.  Steffens,  and  the  testimony  of  Mr.  Wissler  on 
this  point  is  in  substantial  accord.  Besides  this  we  have, 
annexed  to  the  testamentary  paper  at  issue,  a  certificate  of 
attestation  in  due  form,  certifying  to  a  compliance  with  the 
Statute  of  Wills  in  all  respects.     This  certificate  is  signed  by 
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both  attesting  witnesses.  It  affords  some  presumption  of  regu- 
larity in  the  execution  of  the  paper  before  me.  Matter  of 
Cottrell,  95  N.  Y.  329. 

In  addition,  we  have  the  presence  on  the  occasion  of  the  tes* 
tamentary  act  of  a  lawyer,  Mr.  Peake,  who,  unfortunately, 
had  to  some  extent  permitted  himself  to  be  written  in  the  will 
as  remainderman  in  the  event  that  either  of  the  children  of 
Charles  Klinzner  should  die  under  twenty-one  years  of  age. 
Even  if  Mr.  Peake  was  rendered  otherwise  competent  as  a 
witness  by  being  called  for  the  executor,  his  interest,  in  my 
judgment,  excluded  his  evidence  of  execution,  unless  the  ob- 
jection were  waived.  It  was  claimed  by  proponents  that  Mr. 
Peake's  interest  was  contingent,  and  that  he  was  not  thereby 
disqualified  as  a  witness.  It  seems  to  me  that  his  interest  under 
the  will  was  sufficiently  certain  to  disqualify  him.  My  opinion 
was  that,  when  Mr.  Peake,  the  executor,  trustee  and  remainder- 
man under  the  will,  offered  himself  as  a  witness  in  his  own  be- 
half  in  a  proceeding  to  establish  the  will  against  the  heirs  at 
law  and  next  of  kin,  it  was  the  same  as  if  he  were  claiming  in 
ejectment  under  a  deed  made  as  a  donatio  causa  mortis  against 
an  heir  at  law  in  possession.  In  such  an  action  the  grantee 
would  be  a  party  in  the  case,  and  he  could  not  testify  to  a 
transaction  with  the  deceased  donor  over  the  objection  of  the 
heir  at  law.  Mr.  Peake  was  not  only  an  executor;  he  was  a 
trustee  and  a  beneficiary  under  the  testamentary  instrument 
in  question,  and  I  think  he  was  disqualified  as  a  witness  to  a 
transaction  with  the  deceased.  If  he  had  been  a  mere  executor, 
the  case  would  be  different,  very  different,  from  this.  I  did 
not  think  the  cases  cited  by  the  proponents'  counsel  on  the 
contingent  character  of  the  witness'  interest  under  the  will 
in  point.  Matter  of  Smith,  96  N.  Y.  526;  Wallace  v.  Strauss, 
113  id.  238.  I,  therefore,  excluded  his  testimony.  Whether 
I  judged  rightly  in  this  course  or  not,  the  contestants  can- 
not complain,  as  the  testimony  was  excluded  on  their  motion. 
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We  have,  however,  in  evidence  the  undisputed  fact  that  Mr. 
Peake,  the  former  guardian  of  Charles  Klinzner  and  a 
counselor  at  law  of  this  State,  was  present  at  the  time  of  the 
execution  of  the  instrument  propounded  as  a  will.  This 
presence  in  itself,  like  the  certificate  of  attestation  annexed 
to  the  will,  affords  some  presumption  of  regularity  in  the 
execution  of  a  will.  Matter  of  Cottrell,  95  N.  Y.  329,  339. 
A  lawyer  is  generally  present  for  the  purpose  of  superintend- 
ing the  execution  of  a  testamentary  instrument,  and  in  order 
to  see  that  the  acts  required  by  the  Statute  of  Wills  are 
severally  performed.  Matter  of  Nelson,  141  N.  Y.  162; 
Matter  of  Foley,  55  Misc.  Rep.  162. 

But  two  points,  as  I  understand  it,  are  urged  against  the 
sufficiency  of  the  execution  of  the  instrument  propounded. 
One  is  that  there  is  no  sufficient  evidence  of  publication  by  the 
testator,  in  that,  as  he  was  ^^  ill  and  languishing,"  the  contents 
of  the  paper  should  have  been  brought  home  to  him  with 
more  particularity  than  the  proofs  disclosed,  or  else  that  there 
could  be  in  law  no  sufficient  publication  of  this  particular  will. 
At  least,  such  I  esteem  to  be  the  nature  of  the  contestants' 
objection,  that  there  is  no  proof  that  this  particular  will  was 
read  to  Charles  Klinzner  before  its  subscription  and  publica- 
tion by  him.  Certainly,  if  this  intending  testator  did  not 
know  the  contents  of  the  testamentary  paper  presented  to 
him  for  his  signature,  animus  testandi^  or  publication,  is  not 
established  in  this  cause.  Publication,  under  the  Statute  of 
Wills  in  force,  is,  doubtless,  become  the  supreme  evidence  of 
animus  testandi.  If  the  contents  of  a  particular  paper  are 
unknown  to  one  ^^  sick  and  languishing,"  how  can  he  be  said 
to  publish  that  paper  as  and  for  his  last  will  and  testament? 
Matter  of  Moore,  109  App.  Div.  764,  766;  RoUwagen  v. 
Rollwagen,  63  N.  Y.  604,  517.  The  force  of  contestants' 
objection  on  this  point  in  the  abstract  is,  I  think,  apparent. 
But  the  question  here  is.  Is  this  objection  well  founded  in 
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fact?  Certainly,  if,  as  is  claimed,  there  is  no  evidence  that 
Charles  Klinzner  knew  the  contents  of  the  paper  in  question, 
there  is,  no  the  other  hand,  no  evidence  to  the  eiFect  that  he 
did  not  know  its  contents.  One  of  the  attesting  witnesses, 
Otto  Wissler,  testifies  that  the  will  was  read  to  Charles 
Klinzner.  Dr.  SteiFens  simply  testifies  that  it  was  not  read 
while  he  was  present.  Here  is  no  inconsistency.  Otto 
Wissler  was  with  Charles  Klinzner  the  whole  of  the  day  dur- 
ing which  the  paper  in  question  was  signed.  Dr.  Steffens 
came  for  his  professional  visit  and  tarried  only  for  the  execu- 
tion of  the  paper.  If  we  disregard  Wissler's  testimony  on 
this  point,  which  I  think  I  cannot  do,  we  still  have  the  pre- 
sumption of  publication  in  favor  of  the  will.  Mr.  Peake  was 
present  all  the  time  before  Dr.  SteiFens  came.  If  a  presump- 
tion of  regularity  of  execution  is  aiForded  by  the  mere 
presence  of  the  lawyer  charged  with  such  execution,  does 
such  presumption  stop  short  of  publication  or  of  the  inclusive 
presumption  that  the  contents  of  the  particular  will  were 
made  known  to  the  testator?  I  think  not.  See  1  Jarman 
Wills  (4th  Am.  ed.),  47;  Harrison  v.  Rowan,  8  Wash.  C. 
C.  680,  684,  686.  It  is  true  that  there  can  be  no  presump- 
tion based  on  another  presumption.  But  that  rule  is  not 
violated  by  an  inference  that  this  will  was  read  to  the  intend- 
ing testator.  That  the  lawyer  in  attendance  should  read  the 
contents  of  the  testamentary  instrument  to  Charles  Klinzner 
was  a  natural  thing  to  do.  Doubtless  the  will  was  read  to  the 
intending  testator,  as  Wissler  testifies,  and,  therefore,  we  need 
not  rest  on  presumption  alone.  If  Mr.  Herbert  Peake,  the 
lawyer  in  attendance  had,  on  the  occasion,  acted  as  an  attest- 
ing witness,  he  could  have  enlightened  us  on  this  precise  point. 
Matter  of  Sears,  33  Misc.  Rep.  141.  I  cannot  allow  the  fact 
that  he  inadvertentl}-  (I  do  not  say  improperly)  wrote  himself 
into  the  will  to  jeopardize  the  interests  of  helpless  offspring  of 
Charles  Klinzner,  if,  in  any  view  of  the  case,  the  law  permits 
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me  to  presume  that  Mr.  Peake  acted  on  the  occasion  as  other 
lawyers  act  on  a  similar  occasion.  I  believe  the  law  compels 
me,  in  any  event,  to  presume  for  the  will,  and  I,  therefore, 
find  that  publication  has  been  sufficiently  made  out  by 
proponents,  even  of  the  actual  proofs  fall  short,  which  I  do 
not  believe  they  do.  Worthington  v.  Klemm,  6  Am.  Prob. 
Rep.  415. 

The  second  point  urged  by  the  contestants  against  the  al- 
leged will  is  the  sufficiency  of  the  testator*s  subscription  there- 
to. Being  physically  too  feeble  to  complete  his  signature, 
for  he  could  write,  Charles  S^linzner  asked,  in  substance,  if 
a  mark  or  cross  would  do  instead  of  his  signature,  and  then 
he  made  a  cross  for  his  subscription.  About  the  mark 
"  Lawyer  Peake "  wrote  the  words,  "  Charles  Klinzner,  his 
mark.*'  Under  the  old  Statute  of  Wills,  as  amended  by  the 
Statute  of  Frauds,  which  required  that  the  intended  will 
should  be  signed  by  testator,  a  mark  was  always  held  a  suf- 
ficient signing,  even  if  a  testator  could  write  (Harrison  v. 
Harrison,  8  Ves.  185;  Addy  v.  Grix,  id.  604;  Lemayne  v. 
Stanley,  8  Lev.  1 ;  4  Bums  Ecc.  Law.  108)  ;  and  this  was 
undoubtedly  the  law  of  this  State  prior  to  the  existing  Stat- 
ute of  Wills.  Mr.  Jarman,  in  an  early  edition  of  his  ad- 
mirable work  on  Wills,  so  frequently  approved  by  the  high- 
est courts  of  this  State,  has  some  sensible  observations  on 
cases  where  a  testator  may  be  too  sick  even  to  make  his  mark. 
He  assumes  the  validity  of  such  a  subscription.  That  the  law 
in  this  State  has  not  been  changed  on  this  point  by  the 
present  Statute  of  Wills  is  apparent.  Chaffee  v.  Baptist 
Itlissionary  Soc,  10  Paige,  85 ;  Butler  v.  Benson,  1  Barb.  626, 
533;  Jackson  v.  Jackson,  39  N.  Y.  163,  169;  Matter  of  Foley, 
65  Misc.  Rep.  162;  Matter  of  Simpson,  2  Redf.  29;  Hartwell  v. 
M'Master,  4  id.  380.  I  hold,  therefore,  that  Charles  Klinzner 
sufficiently  subscribed  this  will  under  the  Statute  of  Wills  now 
in  force.    Here  is  not  the  case  of  Knapp  v.  Reilly,  3  Dem,  427. 
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In  the  present  instance  it  is  in  evidence  that  the  intending 
testator  himself  made  his  mark,  being  too  feeble  to  write  his 
name.  To  every  intent  the  mark  in  question  was  a  testator's 
subscription  within  the  existing  Statute  of  Wills. 

The  next  point  urged  against  the  probate  of  the  paper 
before  me  goes  to  the  testator's  mental  competency  at  the 
time  of  the  execution  of  the  paper  propounded.  It  is  claimed 
that  Charles  Klinzner  had  not,  at  the  time  he  subscribed  his 
will,  a  ^^  sound  and  disposing  mind ; "  or,  in  other  words, 
that  he  was  non  compos  mentis  and  incapable.  On  this  point 
the  evidence  of  Dr.  Steffens,  the  attending  physician  of 
Charles  Klinzner  as  well  as  a  subscribing  witness  to  the  will, 
is,  I  think,  controlling.  The  time  which  is  pertinent  for  us 
to  consider  on  this  point  is  the  very  moment  of  the  execution 
of  the  testamentary  paper.  At  that  moment  Dr.  Steffens  and 
the  other  attesting  witness  were  with  Charles  Klinzner,  and 
no  other  witness  was  then  present,  except  two  whose  mouths 
were  sealed  by  reason  of  interest  and  disabilities.  It  seems 
to  me  that  Dr.  Steffens'  testimony  on  this  point  is  final.  It 
is,  however,  to  some  extent  corroborated  by  the  testimony  of 
another  physician.  Dr.  Clark,  called  in  the  night  of  the  day 

the  will  was   made  to   attend   Charles  Klinzner.     Dr.   Clark 

* 

states  that  Charles  Klinzner  was  then  very  sick,  but  that  his 
answers  to  questions  were  coherent  and  intelligent.  He  con- 
firms the  nature  of  the  malady  afflicting  Charles  Klinzner, 
and  states  that  it  was  tuberculosis,  which  in  common  speech 
is  consumption.  On  all  points  of  this  sort  the  testimony  of 
the  two  medical  men  is  in  accord,  and  they  are  the  most 
competent  witnesses  on  this  point  in  this  cause.  It  is  true 
that  it  is  in  evidence  that  Charles  Klinzner  was  addicted  to 
drink,  but  I  look  in  vain  for  any  testimony  which  proves 
that  in  his  hours  or  days  of  sobriety  Charles  Klinzner  lacked 
possession  of  his  ordinary  mental  faculties.  When  not  drunken, 
even  a  habitual  drunkard  may  make  his  will.     Peck  v.  Cary, 
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27  N.  Y.  1.  The  proofs  show  that  at  the  moment  of  making 
the  will  Charles  Klinzner  was  sober.  He  had  then  been  ill  for 
weeks,  and  there  is  no  proof  that,  during  this  season  of  illness, 
he  had  taken  stimulants  which  deprived  him  of  mental  capacity 
at  the  moment  of  his  making  the  testament  in  question.  How 
far  drink  may  have  weakened  his  mental  faculties,  I  shall 
reserve  for  final  consideration  under  the  allegation  of  undue 
influence.  In  my  opinion,  contestants  have  not  attempted  to 
make  out  that  Charles  Klinzner  was  incapable  of  making  his 
will  by  vicious  and  voluntary  drink.  On  the  contrary,  the 
record  discloses  that  contestants  do  not  so  claim. 

The  force  of  the  medical  testimony  substantiating  Charles 
Klinzner's  capacity  to  make  this  will  under  consideration  is 
attempted  to  be  neutralized  by  the  contestants  in  two  modes; 
first,  by  the  testimony  of  lay  witnesses  to  acts  and  conduct 
of  Charles  Klinzner  in  their  opinion  irrational;  second,  by 
inconsistent  statements  of  Dr.  Steffens  and  admissions  by 
Margaret  Hessler,  a  beneficiary  under  the  will.  I  shall  con- 
sider the  ejffect  of  this  evidence  in  the  order  stated.  The 
testimony  of  the  lay  witnesses  is  founded  on  acts  and  con- 
duct of  Charles  Klinzner  at  a  difl^erent  moment  from  the 
act  of  testamentation.  The  acts  in  question  are,  in  sub- 
stance, mumbling  to  himself,  staring  in  one  direction,  a  nervous 
trembling  or  twitching  of  the  muscles,  silence  when  interrogated 
by  curious  visitors,  and  other  like  acts.  The  witnesses  to  this 
point  were  neighbors  or  simple  acquaintances,  and  their 
presence  in  the  sick  room  friendly  inquisitiveness.  Their 
observations,  or  their  means  of  observation,  were  limited  and 
not  of  the  best.  They  interpreted  the  negative  acts  of  the 
sick  and  dying  man  difi^erently  from  his  physician.  Nervous 
tremors,  fixed  eyes,  a  desire  for  silence,  would  seem  to  be 
characteristic  of  a  serious  malady  and  of  so  dreadful  a  moment 
as  that  in  which  Charles  Klinzner  then  was.  Giving  full  effect 
to  this  lay  evidence,  it  does  not,  in  my  judgment,  meet  or  over- 
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come  the  positive  and  competent  evidence  furnished  by  the 
testimony  of  the  attending  physicians. 

The  testimony  of  witnesses  may,  no  doubt,  be  impeached 
by  their  statements  out  of  court.  S  Redf.  Wills,  45.  In 
regard  to  the  admissions  claimed  to  have  been  made  by 
Margaret  Hessler,  they  were,  even  if  competent  against  her- 
self (which  I  doubt)  (Matter  of  Kennedy,  167  N.  Y.  168), 
certainly  incompetent  against  the  children  named  in  the  will. 
She  herself  distinctly  denied  having  made  these  admissions. 
On  an  issue  of  this  character  the  surrogate  is  enjoined  to  be 
liberal  in  the  reception  of  evidence,  and  the  door  is  to  be 
widely  opened.  Matter  of  Woodward,  167  N.  Y.  31.  The 
range  of  the  evidence  on  issues  of  sanity  and  undue  influence 
in  testamentary  causes  is  necessarily  great.  If  evidence  is 
wrongfully  excluded,  the  exclusion  may  be  prejudicial;  if 
included,  it  cannot  be  harmful  if  there  is  competent  evidence 
on  the  same  point.  It  is,  under  the  authorities,  only  when 
the  surrogate  excludes  competent  evidence  and  there  is  no 
other  evidence  on  that  point,  or  when  he  includes  incompe- 
tent evidence  where  there  is  no  competent  evidence,  that  a 
surrogate's  ruling  on  evidence  is  now  such  error  as  affects 
the  result.  I  have  endeavored  to  apply  the  existing  rules  of 
evidence  in  this  cause.  If  I  have  erred,  I  am  satisfied  that 
no  prejudice  was  thereby  occasioned  to  the  contestants,  for 
with  them  I  was  most  liberal.  Code  Civ.  Pro.,  §  S545.  The 
strict  and  wise  rules  of  evidence  foiunerly  enforced  at  nui 
priu8f  and  now  at  jury  sessions,  are  conceded  by  high 
authorities  to  have  little  relation  either  to  courts  of  probate 
or  to  courts  of  equity.  Such  rules  are  in  the  main  the  out- 
growth of  the  jury  system,  and  are  in  origin  associated  with 
the  original  writs  and  the  formulary  types  of  action  once 
employed  in  the  common-law  courts,'  both  civil  and  criminal. 
In  courts  of  probate,  such  rules  have  less  force  from  the 
very  nature  of  things.     The  chief  actor  in  these  courts   is 


MATTER  OF  KLINZNER.  189 

always  one  silenced  by  death.  His  declarations  are  often  the 
only  evidence  of  his  part  in  the  very  matter  under  investiga- 
tion. To  exclude  such  declarations  is  to  throw  the  investiga- 
tion into  hopeless  obscurity.  "  Hearsay  "  is  not  always  in- 
competent. Indeed,  in  countries  where  the  civil  law  pre- 
vails,  it  is  nearly  always  admissible,  but  subject  to  rules 
which  make  its  importance  as  evidence  conform  to  the 
standards  of  scientific  accuracy.  For  hundreds  of  years  no 
judgment  of  a  court  of  probate  appears  to  have  been  dis- 
turbed by  reason  of  errors  in  the  reception  of  evidence,  or  by 
reason  of  violation  of  evidentiary  rules  alone.  But  then  the 
system  of  pleading  precluded  error  in  such  direction.  The 
present  practice  in  probate  courts  is  entirely  modem.  It  is 
the  present  practice  alone  which  is  no  doubt  binding  on  me; 
and,  in  so  far  as  I  have  been  able,  I  have  given  it  all  the 
effect  in  this  cause  which  the  law,  as  I  understand  it,  im- 
poses. The  admissions  or  declarations  of  Margaret  Hessler 
against  her  interest,  if  really  made,  which  she  denies  under 
oath,  I  regard  as  inconsequential,  as  other  competent  testi- 
mony on  all  the  issues  before  me  was  received  and  is  con- 
trolling. 

The  statements  of  Dr.  Steffens,  contrary  to  his  evidence, 
are  claimed  to  have  been  made  to  one  of  the  contestants,  the 
respectable  maternal  aunt  of  Charles  Klinzner.  Post  litem 
motanif  this  lady  visited  Dr.  Steffens  with  her  nephew,  who 
was  no  relative  of  Charles  Klinzner,  as  a  witness  for  her. 
The  nephew  spoke  no  Grerman  and  the  conversation  between 
Dr.  Steffens  and  Mrs.  Mehnken  was  partly  in  German  and 
partly  in  English.  I  am  inclined  to  believe  that  Dr.  Steffens' 
language  was  not  precisely  understood  by  the  lady,  and  that 
he  did  not  then  mean  to  contradict  or  control  his  testimony 
given  subsequently  under  oath.  We  must  remember  that  Dr. 
Steffens  was  not  bound  to  state  to  his  strange  interlocutors 
the   mental   condition   of   Charles   Klinzner,   or   the   circum- 


ISO      SURROGATE'S  COURT  REPORTS. 

stances  surrounding  his  patient's  will.  If  anything,  his 
obligation  was  otherwise  and  his  duty  to  conceal  the  facts. 
I  would  not  give  much  effect  to  post  litem  admissions  or 
statements,  made  to  a  litigant,  contrary  to  duty,  and  under 
such  circumstances  as  those  surrounding  the  statements  claimed 
to  have  been  made  by  Dr.  Steffens. 

But,  even  if  I  misinterpret  the  position  of  Dr.  Steffens, 
what  can  be  said  of  the  litigant  who  testifies  to  the  con- 
tradictory statements  of  Dr.  Steffens?  She  was  distinctly 
a  party  in  interest,  the  active  opponent  of  the  will  under 
consideration.  She  knew,  presumably,  the  force  of  Dr. 
Steffens'  testimony,  if  favorable  to  the  will.  She  visits  him, 
armed  with  a  witness,  interrogates  him  and  then  interprets 
his  replies.  Where  do  interest  and  interpretation  stand  on 
such  an  issue?  It  is  true  that  interest  no  longer  excludes  a 
witness.  It  is  not  true  that  interest  plays  no  longer  a  part 
in  rules  regulating  the  weight  of  evidence.  This  is  shown 
by  the  most  recent  cases  selected  at  random.  Berkowitz  v. 
Schlanger,  70  Misc.  Rep.  2S9;  Rheinfeldt  v.  Dahlman,  19 
id.  16S.  It  was  an  old  rule  of  the  ecclesiastical  courts  to 
view  the  deductions  of  witnesses  from  facts  with  suspicion. 
Dillon  V.  Dillon,  S  Curt.  86.  Presumably  this  was  formerly 
the  rule  in  the  courts  of  the  surrogates.  Bias  or  interest  of 
the  witness  is  always  considered  in  such  a  connection.  Mrs. 
Mehnken  wishes  to  break  the  will  of  her  nephew.  She  has 
both  an  interest  and  a  bias  to  interpret  the  conversation  of 
Dr.  Steffens  in  a  way  not  unfavorable  to  herself.  In  such  a 
case  it  is  material  for  the  court  to  consider  what  support  her 
evidence  has.  Cartwright  v.  Cartwright,  1  Phill.  90.  This 
I  have  done;  and,  under  all  the  circmnstances,  I  am  inclined 
to  think  that  there  is  nothing  in  the  testimony  of  Mrs.  Mehnken 
which  impeaches  the  testimony  under  oath  of  Dr.  Steffens. 

I  come  now  to  the  consideration  of  the  contestants'  charge 
of  undue, influence  exerted  by  some  one  over  Charles  Klinz- 
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ner.  The  contestants'  formal  objection  on  this  point  speci- 
fies no  one  in  particular  as  exerting  the  undue  influence  in 
question,  and  no  point  of  this  omission  was  made  by  pro- 
ponents. Yet  I  take  it  as  a  rule  of  pleading  that,  where  fraud 
is  charged,  there  must  always  be  a  definite  actor  charged  with 
the  unlawful  acts  constituting  such  fraud.  Undue  influence 
is  but  a  species  of  fraud.  Matter  of  Smith,  95  N.  Y.  516,  522. 
The  objection  in  this  cause,  in  the  absence  of  averment,  must 
be  intended  to  refer  to  the  beneficiaries  under  the  will,  and  so 
I  construe  it.  These  beneficiaries  are  the  infants  (  whose  tender 
inefficiency  shows  want  of  all  participation  in  fraud),  Margaret 
Hessler  and  the  lawyer,  Mr.  Peake.  The  charge  of  undue 
influence  obviously  must  be  confined  to  the  latter  adult  persons. 
It  is  their  undue  influence  which  is  intended  by  the  objection  in 
question.  Now,  where  is  the  proof  that  Margaret  Hessler 
unduly  influenced  the  testator  to  make  this  particular  will? 
Undue  influence  is  such  an  influence  as  deprives  the  testator 
of  the  free  exercise  of  his  intellectual  powers.  Heath  v. 
Koch,  74  App.  Div.  898;  Gardiner  v.  Gardiner,  84  N.  Y. 
155.  Undue  influence  is  sometimes  alluded  to  as  **  force  "^ 
or  "coercion."  Matter  of  Martin,  98  N.  Y.  196.  Undue 
influence  imports  that  the  mind  of  the  maker  of  the  will  is  in 
subjection  to  some  other  mind.  In  other  words,  the  testator's, 
disposing  mind  is  in  prison,  as  it  were,  and  some  one  else  is 
then  in  control  of  his  disposing  mind.  A  great  variety  of 
circumstances  may  contribute  to  produce  undue  influence,  but 
no  good  purpose  is  subserved  by  our  consideration  at  length 
of  a  subject  so  often  and  so  exhaustively  defined  by  the  highest 
courts  of  the  land.  It  will  suffice  to  point  out  that,  in  this 
cause,  there  is  an  absence  of  proof  that,  at  the  time  of  making 
the  instrument  under  consideration,  Charles  Klinzner's  mind 
was  under  the  domination  or  control  of  .any  of  the  persons 
benefited  by  its  provisions  or  by  any  other  person  soever.  That 
the  mind  of  Charles  Klinzner  was  affected  by  the  drink  habit 
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was  not  proved  on  the  hearing,  or,  I  think,  attempted  to  be 
proved.  In  fact,  no  apparent  connection  was  made  out  be- 
tween such  habit  and  Charles  Klinzner's  mental  condition 
on  the  day  he  made  his  will.  Neither  medical  man  was  inter- 
rogated on  this  point.  I  cannot  infer  evil  consequences  from 
deplorable  habits. 

While  the  onus  prohandi  in  testamentary  causes  is  fre- 
quently said  to  remain  with  proponents  on  all  issues  relating 
to  the  factum  of  a  will,  a  charge  of  undue  influence  by  con- 
testants must  be  made  out  in  this  jurisdiction  in  the  first  in- 
stance by  those  who  affirm  it.  Matter  of  Martin,  98  N.  Y. 
196 ;  Matter  of  Bolles,  S7  Misc.  Rep.  567 ;  Matter  of  Nelson, 
97  App.  Div.  217.  I  have  searched  the  proofs  in  this  cause 
for  any  adequate  evidence  tending  to  show  any  undue  influence 
exerted  over  Charles  Klinzner  by  any  perscm  concerned.  The 
lawyer  who  wrote  himself  into  the  will  did  so  in  such  a  remote 
manner  as  to  raise  no  presumption  against  the  prior  legatees 
or  devisees  named  in  the  will.  Even  if  the  burden  was  on  the 
lawyer  to  establish  the  fairness  of  the  instrument  propounded, 
that  burden  is  I  think,  discharged  in  this  cause.  In  fact,  I  find 
no  evidence  which  would  justify  me  in  concluding  that,  at  the 
time  Charles  Klinzner  made  his  will,  he  was  not  a  free  agent 
and  in  full  possession  of  a  disposing  mind. 

As  said  in  Matter  of  Martin,  98  N.  Y.  197,  "  The  will  is 
rational  on  its  face."  That  the  contents  of  a  testamentary 
paper  may  in  this  jurisdiction  be  looked  into  for  evidence  on 
an  issue  of  undue  influence  has,  I  think,  been  established. 
Matter  of  Budlong,  126  N.  Y.  428 ;  Roche  v.  Nason,  185  id. 
140.  If  we  look  at  the  contents  of  the  paper  purporting  to  be 
the  will  of  Charles  Klinzner,  the  provisions  for  those  conceded 
to  be  the  children  of  the  testator  are  natural  and  ^*  rational 
on  their  face."  That  he  should  provide  also  for  their 
unfortunate  mother,  who  had  been  the  companion  of  his  later 
life,  was   a  human  dictate  which  certainly  does  not  import 
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irrationality.  The  testator  must  be  assumed  to  know  that,  if  he 
had  not  provided  for  the  unfortunate  children  for  whose  very 
existence  he  had  a  tremendous  responsibility,  they  might  now  be 
a  county  charge.  It  would  seem  that  the  will  in  question 
accords  with  the  natural  obligations  of  this  particular  testator, 
and  that  it  was  such  a  reparation  as  a  man  in  his  serious  situa- 
tion, on  the  eve  of  dissolution,  would  surely  make  to  those  he 
had  assumed  to  provide  for  in  life.  In  the  will  itself  I  detect 
nothing  unnatural  or  "  irrational  on  its  face." 

To  the  contestants'  argument  that  this  will  overlooks  those 
whom  the  law  made  the  testator's  heirs  and  next  of  kin,  and 
gives  his  patrimony  to  his  unfortunate  consort  and  their  un- 
fortunate children,  little  attention  is,  I  think,  due  in  this 
particular  cause.  Charles  Klinzner's  situation  was  excep- 
tional. His  life  was  abnormal,  and  passed  far  from  those 
the  law  made  his  heirs  and  legal  kindred.  His  will. is  in  pre- 
cise accordance  with  the  tenor  of  the  testator's  entire  life. 
The  law  does  not  permit  me  to  set  aside  the  will  of  the  erring 
as  a  punishment  for  their  moral  errors.  A  surrogate  has  no 
such  extended  jurisdiction. 

In  view  of  the  facts  established  in  this  proceeding,  I  feel 
constrained  to  pronounce  for  the  will.  My  sentence,  there- 
fore, is  that  the  paper  writing  propounded  as  the  will  of  Charles 
Klinzner,  deceased,  is  entitled  to  probate  as  the  will  of  real 
and  personal  property  of  Charles  Klinzner,  deceased.  Let  such 
a  decision  and  decree  -be  submitted  to  me  for  my  signature. 
The  proponents  and  the  guardians  of  the  infants  are  entitled 
to  costs  out  of  the  estate.  I  impose  no  further  costs  in  this 
proceeding. 

Decreed  accordingly. 
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In  the  Matter  of  the  Application  of  Sabah  E.  Stewart  and 
Maey  Stewaet  Tallcott  (Formerly  Mabt  E.  Stewart), 
as  Administratrices  of  the  Estate  of  Horatio  S.  Stewart, 
Deceased,  for  the  Disposition  of  the  Real  Property  of  Said 
Decedent  for  the  Payment  of  his  Debts. 

{8urrogate*8  Court,  Kings  County,  April,  1911.) 

EXBCUTOBS    AND    ADMINISTBATOBS — SUBJECTION    OF    REALTY    TO    PATICENT 

OF  Debts  and  I^iabiuties  of  Estate — ^Mattebs  and  Pboceedings 

AFTEB     OBDBB,      SAIE     AND     GONYEYANCE— CONFIBICATION — ^NOT      RE- 
4)UIBED. 

There  is  no  warrant  for  confirmation  of  a  sale  of  decedent's 
lands  for  the  payment  of  his  debts,  notwithstanding  the  word 
*'  confirmation  "  was  inadvertently  left  in  section  2774  of  the  Code 
of  Civil  Procednre,  when  former  section  2776  of  said  Code,  which 
required  an  order  confirming  the  sale,  was  repealed  in  1904. 

Motion  to  confirm  a  sale  of  decedent's  land  for  payment 
of  debts. 

McKeen,  Brewster  &  Morgan,  for  motion. 

Ketcham,  S. — There  is  no  warrant  for  confirmation  of  a 
"sale  of  decedent's  lands  for  the  payment  of  his  debts. 
Former  section  2776  of  the  Code  of  Civil  Procedure,  which 
required  an  order  confirming  the  sale,  was  repealed,  in  1904, 
by  the  act  which  reformed  the  practice  relative  to  the  sale  of 
decedent's  lands.    Laws  of  1904,  chap.  750. 

It  is  not  possible  that  a  procedure  thus  deliberately  ex- 
cluded was  impliedly  preserved  by  the  incidental  reference 
which  was  unfortunately  left  in  section  2774  of  the  Code. 
That  section,  in  like  manner,  retained  the  provision  that  "  a 
freeholder  appointed  *to  execute  the  decree  "  should  not  pur- 
4;hase  at  the  sale,  although  the  statute  of  1904  left  out  the 
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express  direction,  formerly  contained  in  the  Code,  that  a  free- 
holder should  be  appointed.  As  well  might  it  be  argued  that 
the  present  statute,  by  implication  and  accident,  requires  or 
permits  the  appointment  of  a  freeholder  to  conduct  the  sale  as 
that  confirmation  is  required  because  the  word  ^^  confirmation '' 
escaped  the  process  of  revision. 
Motion  denied. 


In  the  Matter  of  the  Judicial  Settlement  of  the  Account  of 
Alva  J.  Runions,  as  Administrator  of  the  Estate  of  George 
B.  Harper,  Deceased.    In  re  Claim  of  Fred  H.  Ladd. 

{Surrogated 9  Court,  8t,  Lawrence  County,  April,  1911.) 

EynsNCE — Documentabt  Evn>BNCi: — ^Books  of  Account — ^Vebification 
OF  Books  of  Account. 

EXBOUTOBS  AND  ADMINISTBATOBS — ^DSBTS  AND  I/IABIUTIES  OF  THE  ES- 
TATE— Exhibition,  Establishment,  Allowance  and  Enfobcement 
OF  Claims — ^Detebmination  on  Accounting — Costs. 

Where,  upon  the  hearing  of  a  rejected  claim  for  services  ren- 
dered and  medicines  furnished  to  the  decedent  by  the  claimant  as 
a  physician,  the  correctness  of  the  physician's  book  of  accounts 
was  proved  by  the  testimony  of  third  persons  who  had  settled  with 
him  from  the  book  during  the  period  covered  by  the  claim  in 
question,  the  book  itself  ia  competent  evidence  though  the  entries 
therein  were  made  by  the  claimant 

Where  the  claim  was  entirely  rejected  by  the  administrator  who 
offered  no  evidence  to  show  that  the  claim  was  not  in  every  respect 
correct  and  reasonable,  the  claimant  should  be  granted  an  allow- 
ance of  costs  in  addition  to  his  disbursements. 

Hearing    of    a   claim    for   physician's   services,   upon    the 
judicial  settlement  of  an  administrator's  accounts. 

Clarence  S.  Ferris,  for  claimant. 
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George  A.  Adams,  for  administrator. 

Hebbiman,  S. — This  claim  was  presented  to  the  adminis- 
trator and  entirely  rejected  by  him,  and  now  comes  before 
me  under  the  stipulation  of  the  parties,  as  provided  in  sec- 
tion 1822  of  the  Code  of  Civil  Procedure. 

The  claim  is  for  services  rendered  and  medicines  furnished 
to  the  decedent  by  the  claimant  as  a  physician,  and  amounts 
to  $243.50.  The  rendering  of  the  services  was  abundantly 
proved  by  the  claimant's  book  of  accounts,  if  such  book  was 
properly  received  in  evidence.  This  book  was  produced  by  the 
claimant  and  identified  by  him  as  his  book  of  accounts.  He 
testified  that  he  made  the  entries  in  it,  and  that  he  so  made  them 
at  the  time  the  transactions  referred  to  occurred,  and  that  he 
kept  no  clerk.  He  then  proved  by  others  that  some  of  the 
services  charged  for  were  rendered,  that  some  of  the  medicines 
charged  for  were  delivered,  that  the  amounts  charged  were 
reasonable,  and  that  he  kept  correct  books,  the  latter  fact  being 
shown  by  the  testimony  of  several  persons  who  had  settled 
with  him  from  the  book  during  the  period  covered  by  the 
account  in  question,  that  their  accounts  upon  the  books  were 
shown  to  them,  and  that  they  found  them  correct.  The  main 
objection  now  urged  by  counsel  for  the  administrator  is  that 
the  book  was  incompetent  as  evidence  against  the  estate  of  the 
decedent,  by  reason  of  the  provisions  of  section  829  of  the 
Code  of  Civil  Procedure;  and  he  cites  Davis  v.  Seaman,  64» 
Hun,  572,  in  support  of  his  contention.  In  that  case  the  only 
evidence  that  the  claimant  kept  correct  books  was  his  own 
testimony,  given  under  objection  and  exception. 

In  short,  the  plaintiff  merely  produced  his  own  record  of 
his  dealings  with  the  decedent  and  then  swore  that  the  record 
was  correct.  In  the  case  at  bar,  the  correctness  of  the 
claimant's  book  of  account  was  proved  by  the  testimony  of 
third  persons.     The  book  itself  is  not  then  incompetent  evi- 
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dence  merely  by  reason  of  the  fact  that  the  entries  in  it 
were  made  by  the  claimant  himself.  Any  other  rule  would 
render  it  impossible  in  the  majority  of  cases  to  establish  a 
claim  against  an  estate,  where  the  claim  consists  of  many 
items  of  goods  sold  and  services  rendered. 

No  good  reason  is  shown  for  the  entire  rejection  of  this 
claim  by  the  administrator;  and,  while  each  step  in  the  proof 
of  the  claim  was  resisted  by  him,  no  evidence  whatever  was 
offered  to  show  that  the  bill  was  not  in  every  respect  correct 
and  reasonable.  Under  these  circumstances,  I  think  that  an 
allowance  should  be  made  to  the  claimant  of  twenty-five  dollars 
costs,  in  addition  to  his  disbursements. 

A  decree  may  be  drawn  in  accordance  with  the  foregoing. 

Decreed  accordingly.  % 


In  the  Matter  of  the  Probate  of  a  Paper  Propounded,  as  the 
Last  Will  and  Testament  of  George  Schofield,  Deceased. 

{Bwrrogate*8  Court,  New  York  County,  May,  1911.) 

Wills — the  Tbstamentaty  Instbuhent  ob  Act — Revocation  and  Air 
TEBATioN — Evidence — ^Wnxe  not  Found — Pbebumption  of  Revoca- 
tion BY  Destbuction — Wiix  Executed  in  Duplicate. 

In  a  proceeding  for  the  probate  of  a  will,  where  it  appears  that 
the  will  was  executed  and  that  the  authentic  or  the  example  pro- 
duced in  court  was  left  in  the  possession  of  the  counsel  who 
drafted  it  but  the  other  example  was  kept  by  the  testator  in  his 
safe,  until  a  certain  day  when  he  took  it  out  of  his  safe  and  put 
it  in  his  pocket,  after  which  it  was  never  seen  again,  it  must  be 
inferred  from  the  disappearance  of  the  latter  example  that  the  will 
had  been  revoked  by  the  testator  in  his  lifetime,  and  probate  of 
the  authentic  must  be  refused. 


Proceedings  upon  the  probate  of  a  will. 
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Hirsch  &  Rasquin  (Emanuel  Newman,  of  counsel),  for 
proponent. 

Benjamin  F.  Feiner,  for  contestant. 

Abraham  Lehman,  for  legatees. 

FowLEE,  S. — This  is  a  very  interesting  cause,  and  it  has 
been  remarkably  well  presented  by  counsel  for  all  the  parties 
in  court. 

Emil  Schofield,  the  executor  named  in  the  duplicate  wills 
of  George  Schofield,  deceased,  presented  one  of  such  papers 
for  probate  in  the  ordinary  course.  The  duplicate  was  not 
produced,  and  in  the  petition  for  probate  no  mention  is  made 
of  the  fact  that  Mr.  Schofield's  will  was  executed  in  duplicate. 

The  widow  of  George  Schofield  contests  the  probate  of 
the  "  authentic  '*  or  the  example  produced  in  court,  and  be- 
fore the  hearing  began  the  executor  declined  to  enter  into 
any  contests  in  support  of  the  will,  fearing  that,  if  unsuccess- 
ful, he  might  be  charged  with  the  costs.  See  Matter  of  Leask, 
197  N.  Y.  198. 

It  is  obvious  that  the  family  of  Greorge  Schofield,  his  widow 
and  their  only  child,  do  not  favor  a  decree  of  probate,  and 
that  the  real  parties  before  the  court  interested  in  maintain- 
ing this  proceeding  to  probate  are  three  nieces  of  George 
Schofield,  who  by  his  will  were  given  trifling  legacies  amount- 
ing to  $750  in  the  aggregate.  It  was  the  brother  of  these 
legatees  who  was  the  draftsman  and  attesting  witness  of  the 
duplicates  under  consideration  and  who  gave  evidence  in  sup- 
port of  the  probate.  It  appears  of  record  that  letters  of 
administration  on  the  estate  of  George  Schofield  were  issued 
to  his  widow  pursuant  to  a  decree  of  this  court  entered  June 
9,  1910. 

That  one  of  the  duplicates,  the  "  authentic,"  was  duly  ex- 


MATTER  OF  SCHOFIELD.  189 

ecuted  under  the  Statute  of  Wills  was  established  on  the  hear- 
ing and  is  not  controverted.  The  other  example  in  duplicate 
was  not  produced  in  court.  The  opposition  to  probate  is 
based  on  an  allegation  of  revocation,  and  this  allegation  is 
the  decisive  issue  in  this  proceeding. 

That  George  Schofield  executed  his  will  in  duplicate  parts 
is  conceded,  and  was  sought  to  be  established  on  the  hearing, 
although  one  of  such  parts  is  missing  and  could  not  be  pro- 
duced, as  above  stated.  No  allegation  appears  of  record  in 
the  petition  for  probate  claiming  in  effect  that  the  missing 
duplicate  had  been  lost  or  destroyed  since  the  death  of  Greorge 
Schofield.  The  petition  for  probate  is  in  the  ordinary  form 
and  is  silent  on  the  subject  of  the  example  not  produced  in 
court.  The  facts  in  relation  thereto  are,  however,  alleged  in 
the  contestant's  answer  and  objections,  and  were  amply 
proved  on  the  hearing. 

The  attorney  who  drew  the  will  of  George  Schofield  was 
an  attesting  witness,  and  he  gave  testimony  of  Mr.  Schofield's 
instructions  to  draw  duplicate  wills  in  order  to  secure  greater 
safety  against  destruction  or  loss.  This  witness  was  interro- 
gated without  objection  concerning  the  contents  of  the  miss- 
ing duplicate,  and  he  stated  that  it  was  an  exact  duplicate 
or  facsimile  of  the  paper  propounded.  Whether  he  should 
have  been  so  interrogated  concerning  the  contents  of  a  paper 
not  produced  and  not  sought  to  be  established  as  a  lost  will 
seemed  to  the  surrogate  doubtful  (Wilson  v.  O'Leary,  7  Ch. 
448;  Matter  of  Cunnion,  201  N.  Y.  123;  Bethany  M.  E. 
Church  V.  Brooks,  143  App.  Div.  685),  and  the  surrogate 
ventured  to  so  intimate  to  counsel  on  the  hearing,  leaving  it  to 
them  to  take  such  course  thereafter  as  they  deemed  advisable. 

The  testimony  disclosed  that  after  execution  one  of  the 
duplicate  examples  of  Mr.  Schofield's  will  was  left  in  the 
possession  of  the  counsel  who  drafted  it.  This  was  the  authen- 
tic, produced  on  the  trial.     The  other  example  or  duplicate 
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was  in  the  possession  of  the  testator  himself,  and  in  his  life- 
time was  kept  in  his  safe  at  his  place  of  business  in  the  city 
of  New  York.  It  is  in  evidence,  and  I  think  is  not  contro- 
verted, that  Mr.  Schofield,  the  testator,  some  time  before 
April  25,  1910,  took  the  duplicate  example,  then  in  his  cus- 
tody, out  of  his  safe  and  placed  it  in  his  pocket.  There  is 
no  sufficient  evidence  that  such  duplicate  example  was  ever 
seen  again  by  any  one.  The  testator  died  on  the  following 
30th  of  May,  1910.  A  fruitless  search  was  then  made  for 
the  duplicate  not  produced,  but  it  was  not  found.  It  had  dis- 
appeared. 

The  attempt  to  break  the  effect  of  such  disappearance  by 
proving  access  to  the  testator's  safe  by  some  one  interested  in 
the  destruction  of  the  duplicate  was  so  inconclusive  as  to  lead 
to  no  positive  results,  and  this  part  of  proponent's  case  must 
be  ignored  in  the  conclusion.  There  is  proof  that  the  testator's 
estate  had  greatly  lessened  in  value  between  the  time  of  the 
execution  of  the  duplicates  and  the  date  of  his  death.  Such 
change  in  testator's  circumstances  may  or  may  not  have  bear- 
ing on  the  issue  of  revocation.  It  is,  however,  to  be  men- 
tioned as  established  on  the  hearing. 

Such  being  the  facts  proved  in  this  case,  we  proceed  to  the 
consideration  of  the  law  applicable  under  the  peculiar  circum- 
stances mentioned.  Neither  the  Revised  Statutes  nor  the 
Decedent  Estate  Law  contains  any  mention  of  wills  to  be 
executed  in  duplicate.  Wills  executed  in  duplicate  parts 
have,  however,  been  before  the  courts  of  this  State  and  are 
freely  recognized  in  practice.  When  statutes  do  not  control, 
courts  are  compelled,  in  matters  arising  on  wills  and  testa- 
ments, to  have  recourse  to  the  fundamental  law  established 
by  organic  acts  of  government.  This,  in  the  last  resort,  is 
always  the  law  of  the  superseded  and  subordinate  government 
of  New  York.  The  law  of  that  subordinate  government  is 
presumed,  in  the  absence  of  proof  to  the  contrary,  to  coincide 
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with  the  law  of  England,  as  established  prior  to  the  inde« 
pendence  of  New  York. 

It  is  never  denied  that  the  law  of  England,  recognized  in 
respect  of  duplicate  wills,  was  translated  to  New  York  by  com- 
petent authority,  and  finally  incorporated  in  its  present  juris- 
prudence by  fundamental  or  organic  acts  of  government  too 
familiar  and  numerous  to  require  detailed  mention.  Vander- 
heyden  v.  Reid,  1  Hopk.  408 ;  Goodrich  v.  Pendleton,  4  Johns. 
Ch.  649,  552 ;  Betts  v.  Jackson,  6  Wend.  178,  185 ;  Robins  v. 
Coryell,  S7  Barb.  556.  The  law  of  England  (as  is  the  case 
with  our  own),  in  reference  to  wills  executed  in  duplicate, 
was  also  largely  derivative,  and  is  controlled  by  the  principles 
of  the  canon,  or,  in  the  last  resort,  of  the  civil  law.  It  was 
this  law  which  in  England  was  generally  applied  in  testamentary 
causes,  and  for  this  reason  the  practitioners  in  the  Ecclesiastical 
Courts  having  jurisdiction  of  such  causes  were  required  to  be 
doctors  of  the  civil  law,  even  after  the  English  reformation 
and  until  recent  times.  Swinburne,  Pt.  VII;  8  Holdsworth 
Hist.  Eng.  Law,  428.  Thus  it  is  that  the  Institutes  of  Justinian, 
in  the  final  analysis,  furnish  the  general  j*eason  for  duplicate 
testaments,  stating  in  substance  that  they  may  be  sometimes 
necessary  for  numberless  reasons,  as,  for  instance,  when  a  man 
goes  upon  a  voyage  and  desires  to  take  a  memorial  of  his  last 
wishes  with  him  and  to  leave  one  at  home.  Each  duplicate 
must,  however,  have  been  made  with  the  prescribed  forms.  2 
Just.  10,  18.  But  one  only  of  the  duplicates  was  recognized 
as  "  authentic."  Wills  executed  in  duplicate  were  very  famil- 
iar to  the  civilians,  and  they  are  frequently  mentioned  au- 
thoritatively iix  the  Pandects,  where  it  is  apparent  also  that  the 
production  of  both  examples  might  be  required.  28  Dig.  1, 
24;  87  id.  11,  1,  5.  In  the  mode  roughly  outlined  it  became 
the  rule,  and  has  always  been  the  rule  of  the  probate  juris- 
dictions in  this  State,  or  recognized  in  this  State,  that  only 
one  of  the  duplicates  (called  the  authentic)  need  be  probated, 
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but  that  the  other  must  be  produced  in  court,  as  a  revocation 
of  one  part  is  a  revocation  of  both.  Killican  v.  Lord  Parker,  1 
Lee,  66S;  Boughey  v.  Sir  William  Moreton,  S  id.  5S2;  Cross- 
man  v.  Crossman,  95  N.  Y.  145,  150;  Roche  v.  Nason,  186  id» 
188,  185. 

With  this  brief  explanation  of  what  is  conceived  to  be  the 
rise  and  origin  of  the  present  law  regulating  wills  executed 
in  duplicate,  we  come  to  the  consideraton  of  the  real  question 
in  the  cause  before  us:  Is  Greorge  Schofield's  will,  executed  in 
duplicate,  revoked  so  as  to  authorize  a  denial  of  probate  to  the 
authentic,  or,  in  other  words,  to  the  example  produced  and 
filed  in  court? 

In  other  probate  jurisdictions  some  nice  questions  of  revo- 
cation of  wills  executed  in  duplicate  have  arisen  where  the 
testator,  having  possession  of  both  examples,  destroys  one  but 
not  the  other.  Jarman  Wills  (6th  ed.),  151;  Managle  v. 
Parker  (N.  H.  1908),  71  Atl.  Rep.  687;  In  bonis  Hains, 
5  N.  of  C.  621;  Pemberton  v.  Pemberton,  13  Ves.  810. 
Pemberton  v.  Pemberton  seems  to  be  a  leading  case  on  that 
point,  and  the  will  was  there  finally  held,  against  the  obvious 
opinion  of  the  Lord  Chancellor,  not  to  have  been  revoked. 
The  presumption  of  revocation  in  such  a  case  is,  of  course^ 
a  weak  one,  for  the  testator,  when  possessed  of  both  examples^ 
is  at  liberty  to  destroy  them,  and  yet  he  does  not  do  so.  But 
as  this  state  of  facts  does  not  exist  in  this  cause  the  authori- 
ties bearing  on  such  a  state  of  facts  need  not  be  considered, 
except  to  remark  that  the  surrogate  has  found  no  adjudication 
bearing  on  this  precise  point  in  this  State.  In  the  present 
cause  it  is  established  that  Mr.  George  Schofield,  the  testator, 
did  not  have  possession  of  both  examples  or  duplicates,  the 
custody  of  the  authentic  or  the  example  actually  produced 
for  probate  was  not  in  his  custody  in  his  lifetime,  and  no 
presumption,  it  is  thought,  is  to  be  drawn  from  the  passive 
conduct  of  the  testator  in  respect  of  that  example.     He  may 
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have  been  of  the  opinion  that  its  destruction  was  not  neces- 
sary to  a  revocation,  or,  as  his  nieces  were  named  in  the 
duplicate  as  legatees,  he  may  not  have  desired  them  to  know 
of  the  revocation.  What  his  thoughts  were  we  do  not  know 
and  cannot  consequently  consider. 

That  the  revocation  of  the  example  in  the  testator's  custody 
works  a  revocation  of  a  duplicate  will  as  a  whole  is  the  estab- 
lished law  of  England.  Burtonshaw  v.  Gilbert,  Cowp.  49; 
Boughey  v.  Moreton,  3  Hagg.  191,  n. ;  Jones  v.  Harding, 
68  L.  T.  Rep.  60;  Paige  v.  Brooks,  75  id.  465;  Colvin  v. 
Eraser,  2  Hagg.  266.  The  law  of  this  State  is  precisely 
the  same  on  this  point,  judging  from  the  expressions  of  our 
courts  of  last  resort.  In  Betts  v.  Jackson,  6  Wend*  185, 
Chancellor  Walworth  gives  the  stamp  of  his  distinguished 
approval  to  the  decision  in  Colvin  v.  Eraser,  and  refers  to 
that  decision  at  length.  In  Crossman  v.  Crossman,  95  N.  Y. 
150,  the  Court  of  Appeals  distinctly  say  of  duplicate  wills 
that  a  revocation  of  one  part  is  a  revocation  of  both,  and 
Crossman  v.  Crossman  is  cited  as  an  authority  in  the  late 
decision  rendered  in  Roche  v.  Nason,  186  N.  Y.  128,  185. 
Such  an  expression  of  a  final  tribunal  in  this  State  is  of 
course  binding  on  a  court  of  first  instance.  It  was  evidently 
followed  by  Surrogate  Rollins  in  Asinari  v.  Bangs,  8  Dem» 
886,  although  in  that  cause  the  example  in  testatrix's  own 
custody  was  proved  to  have  been  torn  to  pieces  by  testatrix 
herself.  Here  the  facts  are  not  the  same.  In  this  cause  there 
is  no  proof  that  the  testator  actually  destroyed  the  example 
in  his  custody,  but  it  was  not  found  at  his  death,  nor  was  it 
produced  at  the  hearing  in  this  proceeding.  It  has  disap- 
peared. There  can  be  no  doubt  that  to  such  a  state  of  facts 
we  must  apply  the  established  presumption  "  that  a  will 
proved  to  have  had  existence  and  not  found  at  the  death  of 
testator  was  destroyed  animo  revocandiy  Knapp  v.  Knapp, 
10  N.  Y.  278,  278;  Matter  of  Cunnion,  201  id.  128;  Matter 
of  Wear's  Will,  116  N.  Y.  Supp.  864. 
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I  accordingly  hold  that  George  Schofield's  will  was  revoked 
by  him  in  his  lifetime,  and  that  probate  of  the  paper  or  ex- 
ample produced  in  court  must,  therefore,  be  denied.  Let  a 
decision  and  decree  in  conformity  with  this  opinion  be  pre- 
sented to  me  for  my  signature.  There  will  be  no  provision 
for  costs  inserted  in  such  decree  except  for  a  guardian  of  the 
infant  respondents. 

Decreed  accordingly. 


In  the  Matter  of  Proving  the  Last  Will  and  Testament  of 

Jane  Ann  Blauvelt,  Deceased. 

(Surrogates  Courts  Rockland  County,  May,  1911.) 

Executors  and  administbatobs — Apfointiobnt  and  Quaiircations  of 
Pebsonai.  Repbesbnativbs,  Resignation b  and  Rbmotals — ^Rioht  to 
Administeb — Secondabt,  Special  ob  Quaijued  Administbation — 
Obdeb  of  Pbiobitt  of  Right. 

Where  letters  of  administration  were  issued  upon  the  estate  of 
a.  deceased  person  to  her  sons  and  next  of  kin,  and  the  adminis- 
trators began  an  action  against  a  third  person  to  recover  chattels 
claimed  to  have  been  the  property  of  the  deceased,  and  the  de- 
fendant then  offers  for  probate  a  will  of  said  deceased  which 
named  no  executor  but  in  which  the  defendant  was  named  as 
legatee,  upon  the  probate  of  the  instrument  propounded  the  defend- 
ant is  entitled  to  letters  of  administration  cum  testamento  annespo 
in  preference  to  the  sons  and  next  of  kin  of  the  deceased. 

Proceeding  for  probate  of  will. 

Irving  Hopper  (Alonzo  Wheeler  and  George  A.  Wyre,  of 
counsel),  for  proponent. 

Frank  Comesky,  for  contestants. 
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McCauley,  S. — The  decedent  died  July  26,  1910;  and 
shortly  thereafter,  upon  due  application,  letters  of  adminis- 
tration upon  her  estate  were  granted  by  this  court  to 
Charles  6.  and  Everett  Blauvelt,  her  sons  and  only  next  of 
kin.    These  letters  are  still  in  force. 

The  administrators  brought  an  action  against  one  Jennie 
F.  Demarest,  which  is  stiU  pending,  to  recover  certain  per- 
sonal property  which  she  withholds,  and  which,  as  alleged, 
belonged  to  the  decedent  at  the  time  of  her  death. 

This  proceeding  was  begun  January  S6,  1911,  after  the 
commencement  of  said  action,  upon  the  petition  of  the  said 
Jennie  F.  Demarest,  for  the  probate,  as  a  will  of  personal 
property,  of  a  paper  purporting  to  be  the  decedent's  last  will 
and  testament,  and  in  which  the  proponent  is  named  as  sole 
legatee.  No  executor  is  named  in  the  will,  and  the  proponent 
prays  that  letters  of  administration  with  the  will  annexed  be 
granted  to  her.  Upon  the  return  of  the  citation  the  decedent's 
two  sons,  above  mentioned,  appeared  in  person  and  by  cou- 
sel,  and  filed  certain  objections  to  the  probate  of  the  will. 

The  evidence  submitted  by  the  proponent  upon  the  hearing 
established  to  my  satisfaction  the  due  execution  of  the  will 
and  the  competency  of  the  decedent  to  execute  the  same ;  and, 
the  contestants  having  offered  no  evidence  to  sustain  their 
objections,  my  decision  admitting  the  will  to  probate  was 
announced. 

The  will  does  not  bequeath  the  property  sought  to  Jbe  recov- 
ered in  the  action  above  referred  to;  indeed,  as  to  a  very 
considerable  portion  of  her  property,  the  testatrix  died  in- 
testate. 

The  contestants  object  to  the  granting  of  letters  of  admin- 
istration with  the  will  annexed  to  the  proponent,  more 
especially  for  the  reason,  as  stated  by  counsel,  that  her  ap- 
}>ointment  would  prevent  the  trial  and  determination  of  said 
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action,  and  cause  its  abatement ;  and  they  ask  that  the  letters 
issue  to  them. 

The  letters  of  administration  already  issued  must,  of  neces- 
sity, be  revoked.  The  statute  (Code  Civ.  Pro.,  §  2684)  pro- 
vides that  where,  after  letters  of  administration,  on  the 
ground  of  intestacy,  have  been  granted,  a  will  is  admitted 
to  probate  and  letters  are  issued  thereupon,  the  decree  grant- 
ing probate  must  revoke  the  former  letters. 

Section  2643  of  the  Code  provides  for  the  appointment  of 
an  administrator  with  the  will  annexed  and  designates  the 
persons  who  are  qualified  to  act,  to  whom  such  letters  shall 
issue.  It  will  be  seen  by  reference  to  subdivisions  2  and  3 
of  this  section  that  a  legatee  is  preferred  to  the  husband, 
or  wife,  as  the  case  may  be,  and  to  one  or  more  of  the  next 
of  kin;  and  it  has  accordingly  been  held  that  the  priority  of 
right  to  letters  of  administration  with  the  will  annexed,  in 
favor  of  those  in  one  of  the  classes  enumerated  in  the  statute 
over  those  in  a  subsequent  class,  is  absolute  and  controlling 
upon  the  court.     Matter  of  Davis,  48  Misc.  Rep.  489. 

There  is  no  allegation  that  the  proponent  is  incompetent  to 
receive  the  letters;  and  I  think  they  must,  under  the  statute^ 
issue  to  her. 

The  decree  to  be  entered  herein  admitting  the  will  to  pro- 
bate must,  therefore,  contain  a  provision  revoking  the  letters 
of  administration  heretofore  issued,  and  direct  that  letter  of 
administration  with  the  will  annexed  be  granted  to  the  said 
Jennie  F.  Demarest,  upon  the  filing  of  her  official  oath  and 
the  filing  and  approval  of  a  bond,  in  the  usual  form. 

Decreed  accordingly. 
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In  the  Matter  of  Proving  the  Last  Will  and  Testament  of 

Ella  A.  Compton,  Deceased. 

i  Surrogate's  Court,  Rockland   County,  May,  1911.) 

GHABTnES:    REQXnsiTES  AND   VALIDITY   IN    GBNEBAL — CEBTAINTY  OF   PU»- 

pose:  Gapagitt  op  Donee  ob  Tbubtee — ^Unincobpobatbd  Donees. 

A  bequest  to  an  unincorporated  benevolent  or  charitable  associa- 
tion for  its  own  use  and  not  in  trust  for  another  is  invalid. 

A  bequest  to  an  individual  to  be  used  "in  the  Lord's  work*^ 
does  not  sufficiently  indicate  the  charitable  purpose  to  which  the 
testator  desired  to  apply  the  gift  to  enable  the  Supreme  Court  to 
administer  the  trust. 

Pboceeding  for  probate  of  will  and  codicil. 

Benjamin  Levison  (Wells  &  Snedeker,  counsel),  for  pro- 
ponent. 

Wallace  B.  Lydecker  (Frank  P.  Comesky,  of  counsel),  for 
contestants. 

McCauley,  S. — The  contestants  concede  that  the  evidence 
submitted  by  the  proponent,  which  is  not  contradicted,  estab- 
lishes the  due  execution  of  the  will  and  codicil,  and  the  com- 
petency of  the  testatrix  to  execute  the  same.  They  must, 
therefore,  be  admitted  to  probate,  as  already  announced. 

The  contestants  have,  however,  expressly  put  in  issue, 
under  the  provisions  of  section  26^4  of  the  Code  of  Civil 
Procedure,  the  validity,  construction  and  effect  of  the  fourth 
and  fifth  clauses  of  the  will,  and  the  second  clause  of  the 
codicil,  and  these  questions  are  yet  to  be  determined. 

By  the  fourth  and  fifth  clauses  of  the  will,  a  legacy  of  $500 
and  certain  household  furniture  and  other  personal  property 
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are  bequeathed  to  Berachah  Home;  and  this  bequest  is  said 
to  be  invalid  for  the  reason  that  the  legatee  is  an  unincorpo- 
rated voluntary  association  and,  therefore,  incapable  of  taking 
a  bequest. 

It  was  conceded  by  counsel,  upon  the  submission  of  the 
case,  that  Berachah  Home  is  an  unincorporated  association. 
The  bequests  are  absolute  in  terms  and  without  qualification; 
and  the  uses  to  which  the  property  is  to  be  applied  are  not 
stated.  An  unincorporated  voluntary  association  or  society 
has  no  legal  entity;  and  it  has  accordingly  been  uniformly 
held  in  this  State  that  such  an  association  or  society  is  in- 
capable of  taking  a  direct  bequest  to  it.  White  v.  Howard, 
46  N.  Y.  144;  Sherwood  v.  American  Bible  Society,  1  Keyes, 
661 ;  Fairchild  v.  Edson,  164  N.  Y.  199 ;  Murray  v.  Miller, 
178  id.  816;  Mount  v.  Tuttle,  188  id.  868-867;  Fralick  v. 
Lyford,  107  App.  Div.  648.  The  bequests  cannot,  there- 
fore, be  upheld  as  direct  gifts.  Nor  can  they  be  sustained 
under  chapter  701  of  the  Laws  of  1898,  as  amended  by  chap- 
ter 891  of  the  Laws  of  1901. 

It  is  probable  that  Berachah  Home  was  organized  and  is 
now  maintained  for  religious,  educational,  charitable  or 
benevolent  purposes ;  but  of  this  neither  ^  the  will  nor  the 
record  before  me  furnishes  any  proof.  If,  however,  we  assume 
that  it  was  organized  for  any  or  all  such  purposes,  never- 
theless, as  it  seems  to  me,  the  bequests  under  consideration 
must  be  held  to  be  invalid. 

The  statute  was  intended  to  regulate  gifts  for  religious, 
educational,  charitable  .  and  benevolent  purposes;  but  it 
clearly  relates  only  to  gifts  in  trusty  for  such  purposes. 
Fralick  v.  Lyford,  supra.  The  bequests  under  consideration 
are  not  expressed  to  be  in  trust,  but  are  given  directly  and 
absolutely  to  Berachah  Home.  Moreover,  the  statute  nowhere 
assumes  to  give  an  unincorporated  association  power  to  take 
or  hold  such  a  gift,  either  absolutely  or  as  a  trustee.     This 
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brings  us  to  a  consideration  of  the  second  clause  of  the  codicil, 
which  is  in  these  words : 

"  Second.  I  desire  that  the  sum  of  $1800.  (eighteen  hun* 
dred  dollars)  invested  in  the  Lord's  work  in  care  of  Miss 
S.  A.  Lindenberger  (of  which  I  receive  the  income  during 
my  lifetime),  shall  not  be  withdrawn  from  said  work  at  my 
decease,  but  shall  wholly  remain  in  that  work.  I  make  this 
arrangement,  not  because  my  affection  to  my  relatives  has 
lessened;  but  because  of  the  importance  of  the  Lord's  work, 
and  believing  that  it  ought  not  suffer  embarrassment;  and, 
also,  I  believe  it  to  be  His  leading." 

How  shaU  this  clause  be  interpreted?  The  basic  rule  in 
the  interpretation  of  wills  is  that  the  intention  of  the  testator 
must  be  sought  for  and  derived  from  the  instrument  itself, 
and  carried  out,  provided  it  infringes  no  established  rule  of 
law,  statutory  or  otherwise.  And  the  will  should  be  so  con- 
strued as  to  uphold  and  effectuate  the  testator's  intention,  if 
that  can  be  done. 

In  Weeks  v.  Comwell,  104  N.  Y.  326,  the  court  (at  p.  886) 
say :  ^^  So  in  the  construction  of  written  instruments,  courts 
will  scrutinize  the  language  used,  and  however  confused,  un- 
certain and  involved  it  may  be,  will  give  it  that  construction 
which  has  in  its  favor  the  balance  of  reasons  and  probabilities, 
and  will  act  upon  that.  The  intent  of  a  testator  may  some- 
times be  missed,  but  such  is  the  infirmity  of  language  and 
human  judgment  that  such  a  result  is  sometimes  unavoid- 
able." 

Courts  are  not,  however,  confined  to  the  will  itself,  if  there 
are  ambiguities  in  it  of  such  a  character  that  the  testator's 
intent  cannot  be  absolutely  ascertained  from  the  language 
used,  but  may  consider  the  circumstances  which  existed  at 
the  time  of  the  making  of  the  will.  Thus  it  has  been  held, 
in  such  a  case,  that  evidence  is  admissible  to  show  the  condi- 
tion of  the  testator's  family  and  estate  and  the  circumstances 
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by  which  he  was  surrounded  at  the  time  of  making  his  will. 
Patch  V.  White,  117  U.  S.  810. 

It  should  be  here  remarked  that  the  church  with  which 
the  testatrix  was  affiliated,  and  the  religious  and  charitable 
work,  if  any,  in  which  she  was  interested  and  seeking  to  pro- 
mote at  the  time  of  the  execution  of  the  codicil,  do  not  appear 
from  the  record;  nor,  indeed,  is  there  any  evidence  showing 
what  her  situation  and  surroundings  were,  except  that  she 
resided  at  Berachah  Home,  and  had  for  some  time.  Nor  does 
the  record  inform  us  how  the  fund  is  invested.  We  have, 
therefore,  the  evidence  of  no  extrinsic  facts  and  circumstances 
to  aid  us  in  ascertaining  her  meaning  and  intention. 

The  words  "  I  desire "  are  equivalent  in  meaning  to  the 
words  "  I  direct,"  and  should  be  so  interpreted.  The  lan- 
guage used  amounts  to  a  declaration  that  the  testatrix  had 
previously  invested  in  the  "  Lord's  work,"  in  care  of  Miss 
S.  A.  Lindberger,  the  sum  of  $1,800,  and  to  a  direction  that 
the  fund  should  not  be  withdrawn  upon  her  death,  but  should 
forever  remain  in  that  work. 

Her  intention  undoubtedly  was,  and  we  think  her  language 
may  be  thus  interpreted,  to  devote  the  fund  to  religious  and  . 
charitable  uses  and  purposes;  and,  to  that  end,  that  it  should 
remain  in  the  possession  of,  and  be  administered  by.  Miss  Lin- 
denberger;  or,  in  other  words,  that  Miss  Lindenberger  should 
be  the  trustee  of  the  fund.  The  provision  should,  therefore, 
be  construed  as  an  attempt  to  create  a  trust  *f or  religious  and 
charitable  uses  and  purposes.  Being  thus  construed,  does 
the  provision  amount  to  a  gift  in  trust  that  is  valid  and 
enforceable?  In  my  opinion  it  does  not,  for  obvious  reasons. 
The  objects  and  purposes  of  the  trust  are  not  defined  with 
sufficient  particularity  to  enable  the  court,  if  called  upon,  to 
carry  out  the  trust;  and  the  beneficiaries  are  indefinite  and 
uncertain.     The  fund  is  to  remain  and  presumably  be  used 


MATTER  OF  COMPTON.  161 

m  the  "  Lord's  work ; "  but  how,  or  in  what  manner,  or  to 
what  extent,  is  not  specified. 

The  provision  does  not  inform  us  whether  the  principal  or 
interest  or  both  shall  be  thus  used.  The  phrase,  "  in  the 
Lord's  work,"  may  be  said  to  embrace  all  forms  of  religious 
and  charitable  work.  Indeed,  work  that  may  be  thus  classi- 
fied is  so  varied  that  one  cannot  even  guess  what  particular 
kind  of  work  the  testatrix  had  in  mind  and  intended  to  pro- 
mote. It  is  manifestly  necessary  that  a  testator  shall  define 
his  purpose  and  intention  in  making  a  trust  sufficiently  so 
that  the  court,  at  the  instance  of  the  Attorney-General,  repre- 
senting the  beneficiaries,  can,  by  order,  direct  in  carrying  out 
the  trust  duty. 

And  it  is  also  essential  to  the  validity  of  every  testamentary 
trust  that  there  shall  be  a  beneficiary  either  named  or  capable 
of  being  ascertained  within  the  rules  of  law  applicable  in  such 
cases.  Read  v.  Williams,  125  N.  Y.  660;  Fosdick  v.  Town  of 
Hempstead,  id.  681  People  v.  Powers,  147  id.  104,  and 
Fairchild  v.  Edson,  154  id.  199. 

The  intention  of  the  testatrix  in  founding  the  trust  is  not 
expressed;  and,  although  the  trustee  selected  by  her  may  be 
presumed  to  be  familiar  with  her  purpose  and  design  and 
to  act  upon  such  knowledge,  her  death  would  make  it  neces- 
sary for  the  court  in  which  the  title  to  the  trust  would  vest  to 
direct  in  regard  to  its  control  and  disposition. 

The  statute  already  referred  to  (Laws  of  1893,  chap.  701, 
as  amd.  by  Laws  of  1901,  chap.  291)  has  rendered  valid 
many  gifts  and  bequests  to  religious,  educational,  charitable 
and  benevolent  uses  which,  prior  to  its  enactment,  would  have 
been  invalid  by  reason  of  indefiniteness ;  but  the  bequest  here 
considered  is  nbt  saved  under  its  provisions. 

Ill  the  last  important  case  in  the  Court  of  Appeals  involv- 
ing the  validity  of  a  will  including  a  trust  for  uncertain 
beneficiaries  before  the  enactment  of  the  statute   (Tilden  v. 
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Green,  180  N.  Y.  29),  the  court  say:  "The  objection  is  not 
obviated  by  the  creation  of  a  power  in  the  trustees  to  select 
a  beneficiary,  unless  the  class  of  persons  in  whose  favor  the 
power  may  be  exercised  has  been  designated  by  the  testator 
with  such  certainty  that  the  court  can  ascertain  the  object  or 
objects  of  the  power." 

The  act  doubtless  saves  a  trust  from  being  invalid  because 
the  beneficiaries  are  indefinite  and  uncertain;  but  a  trust  may 
be  so  indefinite  and  uncertain  in  its  objects  and  purposes,  as 
distinguished  from  its  beneficiaries,  as  to  be  impracticable  if 
not  impoissible  for  the  courts  to  administer. 

There  must  be  some  limitation  upon  the  power  of  a  testa- 
tor to  make  a  valid  trust,  if  he  leaves  his  objects  and  purposes 
undefined  and  the  beneficiaries  indefinite  and  uncertain. 
Matter  of  Shattuck,  198  N.  Y.  446. 

In  this  case,  the  residuary  clause  of  a  will  in  the  following 
words  was  under  consideration :  "  All  the  rest,  residue  and 
remainder  of  my  real  and  personal  property,  I  give,  devise, 
and  bequeath  to  my  executor  hereinafter  named,  in  trust, 
however,  the  rents,  profits  and  income  thereof  to  be  expended 
by  him  annually  and  to  be  paid  over  to  religious,  educational, 
or  eleemosynary  institutions,  as  in  his  judgment  shall  seem 
advisable,  not  more  than  $600,  however,  to  be  paid  to  any 
one  such  institution  in  any  one  year." 

In  declaring  this  trust  invalid  the  court  (at  p.  451),  says: 
**  Religion  is  polemic.  We  have  no  established  religion  and, 
as  there  is  no  guiding  hand  in  the  will  to  direct  in  the  distri- 
bution of  the  testatrix's  bounty,  the  personal  views  or  religious 
faith  of  the  attorney-general,  representing  the  indefinite  and 
uncertain  beneficiaries,  or  of  the  judge  holding  the  court  for 
the  time  being,  and  from  time  to  time,  might  effect  the  dis- 
tribution to  be  made  of  the  income  of  the  trust  fund.  The 
distribution  from  time  to  time  might  thus  be  contradictory 
in  its   purposes   and   results.     It  would  be   possible   also   to 
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have  the  bounty  of  a  testator  of  uncompromising  religious 
views  distributed  among  institutions  managed  by  those  having 
entirely  different  and  antagonistc  views.'' 

The  cases  of  Bowman  v.  Domestic  &  Foreign  M.  Society, 
182  N.  Y.  494,  and  Manley  v.  Fiske,  66  Misc.  Rep.  388,  on 
which  counsel  for  the  proponent  relies,  are  not  inconsistent 
with  the  views  herein  expressed.  In  each  of  those  cases  the 
charitable  purpose  to  which  the  testator  desired  to  apply  the 
bequest  was  held  to  be  sufficiently  indicated  to  enable  the 
Supreme  Court,  under  the  power  derived  from  the  statute,  to 
administer  the  trust  fund. 

The  decree  to  be  entered  herein  admitting  the  will  and 
codicil  to  probate  should  contain  a  provision  declaring  the 
fourth  and  fifth  clauses  of  the  will  and  the  second  clause  of 
the  codicil  invalid. 

Decreed  accordingly. 


Matter  of  the  Transfer  Tax  upon  the  Estate  of  Ruthekfobd 

Stuyvesant,  Deceased. 

{Surrogate 9  Courts  "New  York  County ,  May^  1911.) 

DowEB — What  Will  Release  or  Bab  Doweb — Ck>NSENT  to  Accept 
Fund  in  liiEU. 

Taxes — Inheritance  and  Transvcr  Taxes — Property  and  Interest 
Sttbjbct  to  Tax — Guts  in  Lnsu  of  Doweb. 

Wills — Interpretation  and  Construction — Ck)NDiTioNS,  Contin- 
gencies AND  Alternatives — Rules  and  Impligations — Intention 
to  Cut  ofp  Dower. 

Where  a  widow  elects  to  take  ber  dower  instead  of  the  provisions 
contained  in  the  will  of  her  deceased  husband  for  ber  benefit,  her 
dower  interest  in  his  estate  is  not  subject  to  a  transfer  tax;  but 
the  transfer  of  property  passing  upon  her  acceptance  of  such  tes- 
tamentary provisions  in  lieu  of  dower  is  taxable. 
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Where  the  widow  of  a  testator  does  not  comply  with  the  pro- 
visions of  section  201  of  the  Real  Property  Law  in  regard  to  elec- 
tion, for  the  purpose  of  a  transfer  tax  proceeding  she  will  be 
presumed  to  have  elected  to  take  under  the  will,  unless  she  is 
entitled  to  her  dower  in  addition  to  the  testamentary  provision 
made  for  her. 

Unless  a  testamentary  provision  for  a  testator's  widow  is  ex- 
pressly declared  to  be  in  lieu  of  dower,  she  is  entitled  to  both  unless 
there  be  such  incompatibility  between  the  claim  for  dower  in 
addition  to  the  testamentary  provision  and  the  other  portions  of 
the  will,  as  indicates  a  manifest  intention  that  the  widow  is  not  to 
receive  both. 

Testator  devised  to  his  brother  and  brother-in-law  and  to  the 
survivor  of  them  certain  land  in  fee.  simple.  After  devising  to  his 
wife  his  residence  in  New  York  city,  as  well  as  his  residence  in  the 
State  of  New  Jersey,  he  directed  that  all  the  rest,  residue  and 
remainder  of  his  estate,  both  real  and  personal,  be  divided  into 
six  equal  portions,  two  of  which  were  given  to  his  wife  absolutely; 
three  portions  were  devised  in  trust  during  the  life  of  his  wife, 
the  trustee  to  receive  the  rents,  issue  and  income  thereof,  and 
after  payment  of  all  charges  the  net  income  was  to  be  paid  to  her 
as  long  as  she  lived  or  until  testator's  son  should  attain  his 
majority  and,  thereafter,  two-thirds  of  said  income  to  the  wife 
and  one-third  to  his  two  sons.  The  remaining  portion  was  devised 
in  trust  during  the  lives  of  his  two  children  or  until  the  elder  of 
them  should  attain  his  majority,  the  net  income  to  be  paid  to  said 
children.  The  testator  was  survived  by  his  wife  and  two  children. 
Held:  The  direction  as  to  the  residuary  estate  was  inconsistent 
with  an  intention  on  the  part  of  the  testator  that  his  widow  should 
have  the  ownership  and  control  of  one-third  of  the  real-estate  for 
life. 

Had  testator  intended  that  his  widow  should  have  dower  in 
addition  to  the  testamentary  provision  for  her  benefit,  he  would 
have  made  a  proper  disposition  of  the  remainder  after  her  life 
estate  in  the  premises  set  apart  for  her  dower,  and  his  failure  so 
to  do  manifested  an  intention  that  she  was  not  to  receive  dower 
In  addition  to  the  testamentary  provisions  made  for  her. 

See  note  II  Mills  Surr.  206. 

Appeal  by   the   State  Comptroller   from   an  order   fixing 
a  transfer  tax. 

Philip  B.  Adams,  for  State  Comptroller,  appellant. 
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Edgerton  L.  Winthrop,  J.,  for  executors,  respondents. 

CoHALAN,  S. — The  State  Comptroller  appeals  from  the 
order  fixing  tax  upon  the  ground  that  the  appraiser  erred  in 
deducting  from  the  taxable  assets  of  the  estate  the  value  of 
the  dower  interest  of  decedent's  widow  in  all  his  real  estate. 

It  is  conceded  that  if  the  widow  elected  to  take  dower  in- 
stead of  the  provisions  contained  in  the  will  for  her  benefit,  the 
value  of  such  dower  interest  would  not  be  taxable.  But  if  she 
accepts  the  testamentary  provisions  in  lieu  of  dower  the  trans- 
fer of  the  property  passing  to  her  by  virtue  of  these  provisions 
is  taxable.  Matter  of  Riemann,  42  Misc.  Rep.  648;  Matter 
of  Barbey,  114  N.  Y.  Supp.  725.  It  is  contended  by  the 
State  Comptroller  upon  the  appeal  that  the  provisions  made 
in  the  will  for  the  benefit  of  decedent's  widow  and  the  dis- 
position made  by  the  testator  of  his  entire  estate  are  inconsis- 
tent with  the  claim  of  dower  in  addition  to  the  testamentary 
provisions  for  her  benefit,  and  that  she  was,  therefore,  put 
to  her  election.  The  widow  did  not  comply  with  any  of  the 
provisions  of  section  201  of  the  Real  Property  Law  in  regard 
to  election.  She  will,  therefore,  for  the  purpose  of  this  pro- 
ceeding, be  presumed  to  have  elected  to  take  under  the  will  un- 
less she  is  entitled  to  her  dower  in  addition  to  the  testamentary 
provision  made  for  her  by  the  testator. 

It  has  been  uniformly  held  by  the  courts  of  this  State  that, 
in  the  absence  of  express  words  declaring  that  the  testa- 
mentary provision  is  made  for  the  widow  in  lieu  of  dower, 
the  widow  is  entitled  to  both  unless  there  be  such  an  incom- 
patibility between  the  claim  of  dower  in  addition  to  the  testa- 
mentary provision  and  the  other  arrangements  made  by  the 
testator  for  the  disposition  of  his  estate  as  will  indicate 
a  manifest  intention  on  the  part  of  the  testator  that  the  widow 
was  not  to  receive  both.  Lewis  v.  Smith,  9  N.  Y.  502 ;  Adsit 
V.  Adsit,  2  Johns.  Ch.  448;  Horstmann  v.  Flege,  172  N.  Y. 
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384.  But  if  the  disposition  which  the  testator  has  made  of 
his  estate  indicates  clearly  that  he  intended  the  testamentary 
provision  for  his  widow  in  lieu  of  dower  she  is  put  to  her  elec- 
tion. Savage  v.  Bumham,  17  N.  Y.  561;  Vernon  v.  Vernon, 
68  id.  S61;  Asche  v.  Asche,  IIS  id.  284;  Matter  of  Gorden, 
172  id.  28.  In  the  matter  under  consideration  the  decedent, 
after  several  inconsiderable  bequests,  devised  to  his  brother 
and  his  brother-in-law  certain  lots  of  land  in  the  borough  of 
Manhattan,  city  of  New  York,  to  have  and  to  hold  to  them 
and  to  the  survivor  of  them  in  fee  simple.  If  the  decedent 
had  intended  that  his  wife  should  receive  dower  in  these  lots 
it  is  extremely  improbable  that  he  would  have  made  the  devise 
in  fee  simple  instead  of  devising  two-thirds  of  these  various 
lots  to  the  devises  mentioned,  with  remainder  over  in  the 
other  one-third  set  apart  for  his  widow's  dower.  This  pro- 
vision is  referred  to  merely  as  an  indication  of  the  general 
intent  of  the  testator.  After  devising  to  his  wife  his  residence 
in  the  city  of  New  York,  as  well  as  his  residence  in  the 
State  of  New  Jersey,  he  made  the  following  direction: 
**  Twelfth*  All  the  rest,  residue  and  remainder  of  my  estate, 
both  real  and  personal,  shall  be  divided  into  six  equal  por- 
tions." Two  of  such  portions  he  gave  to  his  wife  in  fee 
simple.  Of  the  remaining  four  portions  three  were  devised 
to  the  New  York  Life  Insurance  &  Trust  Company,  as 
trustee,  to  hold  the  same  during  the  life  of  his  wife,  to  receive 
the  rents,  issue  and  income  thereof,  and,  after  paying  all 
charges,  to  pay  over  to  her  the  net  income  as  long  as  she  lived 
or  until  decedent's  son  should  attain  his  majority,  and  there- 
after to  pay  two-thirds  of  the  income  to  his  wife  and  one-third 
to  his  two  sons.  The  other  one-sixth  portion  he  devised  and 
bequeathed  to  the  New  York  Life  Insurance  &  Trust  Com- 
pany, to  hold  the  same  during  the  lives  of  his  two  children 
or  until  the  elder  of  them  should  attain  his  majority;  to 
receive  the  rents,  issue  and  income  thereof,  and,  after  paying 
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all  charges,  to  pay  the  income  to  said  children.  The  decedent 
was  survived  by  his  wife  and  two  children.  The  direction  in 
decedent's  will,  that  all  the  rest  and  remainder  of  his  estate 
should  be  divided  by  his  executors  into  six  portions,  two  of 
these  portions  given  to  the  widow  absolutely  and  the  remain- 
ing four  given  to  a  trustee  with  a  power  to  alter,  repair 
or  rebuild  the  buildings,  to  change  investments  from  time 
to  time,  to  lease  any  part  of  the  real  estate  and  to  grant,  bar- 
gain, sell  and  convey  in  fee  simple  all  or  any  part  thereof,  is 
inconsistent  with  an  intention  on  the  part  of  the  testator  that 
his  widow  should  have  the  ownership  and  control  of  one-third 
of  this  real  estate  for  life.  Besides,  it  seems  unreasonable  to 
assume  that  the  testator  intended  that  his  wife  should  have  his 
country  residence  in  New  Jersey  during  her  life,  his  resi- 
dence in  New  York  city  in  fee,  one-third  of  all  the  rest  of  his 
estate  in  fee,  the  income  of  one-half  of  the  remaining  two- 
thirds  during  her  life,  in  addition  to  dower  in  all  his  real 
estate,  while  his  children  should  only  receive  the  income  of 
less  than  one-ninth  of  the  estate. 

In  Vernon  v.  Vernon,  68  N.  Y.  861,  the  testator  devised 
part  of  his  lands  to  his  wife  in  fee;  the  remainder  he  devised 
to  trustees  charged  with  the  payment  to  her  of  an  annuity  for 
life  out  of  the  lands.  It  was  held  that  the  devise  to  the  trus- 
tees, together  with  the  power  given  to  them  to  sell  the  real 
estate,  was  inconsistent  with  the  widow's  claim  of  dower.  In 
the  matter  under  consideration  the  trustee  has  power  and 
authority  to  alter,  repair  or  rebuild  the  buildings  and  to  dis- 
pose of  the  real  estate  in  fee.  Therefore,  under  the  decision 
of  Vernon  v.  Vernon,  supra^  these  powers  are  inconsistent 
with  the  widow's  claim  of  dower. 

In  Asche  v.  Asche,  118  N.  Y.  282,  the  decedent  gave  all  his 
estate,  both  real  and  personal,  to  trustees  to  pay  a  certain 
amoimt  of  the  income  to  his  mother  during  her  life,  and  the 
remainder  of  the  income  to  his  wife  during  her  life.     The 
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court  said :  "  The  general  scheme  of  the  will  seems  to  be  an- 
tagonistic to  the  claims  of  the  widow.  The  creation  of  a 
trust  estate  mostly  for  the  benefit  of  his  wife,  which  was  to 
endure  so  long  as  she  lived,  is  inconsistent  with  an  implied 
right  on  her  part  to  manage  and  control  any  part  of  the 
property  devised.  The  circumstance  that  the  testator  sub- 
stantially made  his  wife  the  sole  beneficiary  of  the  trust,  thus 
giving  her  the  income  of  all  his  estate,  gives  force  to  the  im- 
plication that  he  did  not  propose  she  would  also  take  dower.'* 
In  Matter  of  Gordcn,  172  N.  Y.  28,  the  testator,  after  some 
bequests  of  minor  importance,  gave  all  the  rest  of  his  estate, 
both  real  and  personal,  to  his  executors  in  trust  to  collect  the 
rents  and  profits,  pay  the  expenses  and  keep  the  buildings 
insured  until  his  youngest  child  should  attain  his  majority. 
He  directed  his  trustees  to  pay  one-third  of  the  net  income  to 
his  widow,  and  to  apply  the  remaining  two-thirds  to  the  sup- 
port of  his  children.  The  court  said:  "The  vesting  of  title 
in  trustees  not  only  with  power  to  sell  and  reinvest,  but  with 
special  directions  as  to  control  and  management  and  the  pay- 
ment over  of  the  annual  income  to  the  widow  and  children, 
during  the  term  of  the  trust,  we  regard  as  suflicient."  And 
at  page  34  the  court  says :  "  In  our  opinion  it  is  manifest 
from  the  carefully  devised  plan  to  invest  the  trustees  with 
the  continuous  management  of  all  the  real  estate  for  a  long 
term  of  years,  that  the  testator  did  not  intend  that  one-third 
of  his  estate  should  be  placed  in  the  possession  and  under 
the  control  of  the  widow,  and  at  the  same  time  that  she  should 
receive  one-third  of  the  income  derived  from  the  two-thirds 
then  remaining.  He  did  not  intend  that  five-ninths  of  the 
income  should  go  to  her,  while  only  one-twenty-seventh  went 
to  each  of  his  twelve  children.  Such  a  construction  would  be 
in  contradiction  of  the  will  and  would  disappoint  the  inten- 
tion of  the  testator.     We  think  that  the  dispositions  of  the 
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will  cannot  be  *  fulfilled  consistently  with  the  operation  of  the 
claim  of  dower.' "  Similarly,  in  this  matter,  it  is  manifest 
that  the  testator  did  not  intend  that  one-third  of  his  estate 
should  be  placed  in  the  possession  and  under  the  control  of 
his  widow  as  her  dower,  and  at  the  same  time  that  she  should 
have  his  residence  in  New  York  in  fee,  one-third  of  the  re- 
mainder of  his  estate  in  fee  and  the  income  from  one-half 
of  the  remainder  during  her  life,  while  only  less  than  the 
income  of  one-eighteenth  of  the  estate  went  to  each  of  his 
children.  Therefore,  it  appears  that  this  matter  comes 
clearly  within  the  decision  in  Matter  of  Gordcn. 

In  Horstmann  v.  Flege,  172  N.  Y.  381,  the  testator  divided 
all  his  real  estate  among  his  children,  charging  upon  the  por- 
tion devised  to  each  a  certain  annuity  which  he  required  the 
devisees  to  pay  to  his  widow  during  her  life.  The  court  dis- 
tinguished this  case  from  Matter  of  Gorden  upon  the  ground 
that  in  this  case  the  property  was  devised  to  the  children 
upon  consideration  of  their  paying  to  the  widow  a  certain 
annuity.  In  the  Gorden  case  the  property  was  devised  to 
trustees.  The  court,  in  referring  to  the  Gorden  case,  em- 
phasizes the  fact  that  in  that  case  all  the  real  estate  was  de- 
vised to  trustees;  but  there  does  not  seem  to  be  any  good 
reason  for  the  contention  of  the  respondents  that  the  court 
intended  by  emphasizing  the  word  "  all "  to  mean  that  the 
decision  was  based  solely  upon  the  ground  that  all  the  real 
estate  was  devised  to  trustees  and  that  the  principle  would 
not  apply  if  only  ninety-nine  one-hundredths  were  so  devised. 
The  reasoning  in  the  Gorden  case  shows  that  because  all  the 
real  estate  was  devised  to  trustees  there  was  none  left  from 
which  the  dower  interest  of  the  widow  could  be  set  apart  and 
allotted  to  her.  That  this  was  the  intention  of  the  court  is 
apparent  from  the  following,  which  is  taken  from  page  387: 
"  In  the  case  before  us,  the  widow  is  given  no  interests  in  the 
rent  or  income  from  the  real  estate.     Her  annuity  is  not  pay- 
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able  out  of  the  income.  If  the  annuity  had  been  made  pay- 
able out  of  the  income  a  different  question  would  have  been 
presented,"  indicating  that  if  the  annuity  had  been  made  a 
charge  upon  the  income  derived  from  the  land  the  widow 
would  have  been  put  to  her  election. 

In  Wilson  v.  Wilson,  120  App.  Div.  581,  the  testator 
directed  that  one-half  of  his  estate  should  go  to  trustees  for 
the  benefit  of  the  widow  during  her  life,  remainder  to  the 
children;  he  also  directed  the  trustees  to  divide  the  other 
one-half,  share  and  share  alike,  among  the  three  children. 
Justice  Gaynor,  in  writing  the  opinion,  held  that  the  reason- 
ing in  the  Gorden  case  applied  to  this  case,  saying:  '^The 
power  to  divide  it  (the  estate)  into  three  equal  parts,  and 
assign  one  to  the  possession  and  control  of  each  child,  is  as 
inconsistent  with  the  widow  being  given  possession  and  con- 
trol  of  a  part,  i.  e.,  of  two-thirds  thereof,  as  it  would  be  in  the 
case  of  a  full  trust." 

In  Orth  V.  Hagerty,  126  App.  Div.  118,  the  decedent  left 
the  income  of  certain  personal  property  to  his  wife,  and  he 
gave  to  his  grandchildren  all  the  real  estate  of  which  he  died 
seized.  He  directed  his  executors  to  hold  the  real  estate  until 
his  youngest  grandson  should  become  twenty-one.  The  court 
held  that  the  testator  intended  that  all  his  real  estate  should 
be  held  for  the  benefit  of  his  grandchildren  and  not  two-thirds 
thereof,  and  that  the  widow  should  elect. 

In  the  matter  under  consideration  the  testator  directed  his 
executors  to  divide  his  estate  (with  the  exception  of  some  in- 
considerable bequests  afad  devises)  into  six  equal  parts;  two 
of  these  parts  he  gave  to  his  wife  in  fee,  the  remaining  four 
parts  or  two-thirds  of  his  estate  he  gave  to  trustees  and  em- 
powered them  to  alter,  repair  or  rebuild  the  buildings,  to 
lease  any  part  thereof,  to  sell  and  convey  in  fee  simple  any 
part  of  the  real  estate.  As  the  court  said  in  Wilson  v.  Wil- 
son, suprOf  the  vesting  of  two-thirds  of  the  whole  estate  in 
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trustees,  with  the  powers  of  management  and  control  alreadj 
enumerated,  is  as  inconsistent  with  the  widow  being  given 
possession  and  control  of  a  part  thereof  as  it  would  be  in  the 
case  of  a  full  trust. 

But  if  we  assume  the  validity  of  the  contention  made  by 
the  executors  in  this  proceeding,  that  the  testator  in  direct- 
ing that  all  the  rest  and  remainder  of  his  estate  be  divided 
into  six  equal  parts  intended  to  exclude  from  this  division 
the  one-third  of  his  estate  to  which  his  wife  would  be  entitled 
because  of  her  dower  right,  we  have  the  following  disposition 
of  the  estate:  One-third  of  the  real  estate  is  set  apart  for  the 
widow  as  her  dower,  and  the  remaining  two-thirds  is  divided 
into  six  portions  in  accordance  with  the  directions  contained 
in  the  will.  Two  of  these  portions  are  given  to  the  wife 
absolutely;  three  of  them  are  given  in  trust,  the  income  to  be 
paid  to  the  wife  during  her  life,  remainder  to  the  children, 
and  one  of  them  is  given  in  trust,  the  income  to  be  paid  to 
the  children  until  they  reach  their  majority,  after  which 
they  are  entitled  to  the  principal.  But  there  is  no  disposi- 
tion made  of  the  remainder  in  the  one-third  set  apart  to  the 
widow  for  her  dower.  It  cannot  be  contended  that  the  clause 
of  the  will  in  which  the  testator  directs  that  all  the  rest  and 
remainder  of  his  estate  be  divided  into  six  portions  includes 
the  remainder  after  the  life  estate  of  the  widow  in  the  one- 
third  set  apart  as  her  dower,  because  that  remainder  is  di- 
rected to  be  divided  into  six  portions  and  part  of  it  given  to 
the  wife  absolutely  and  a  part  given  to  her  for  life.  There- 
fore, to  hold  that  the  wife  is  entitled  to  dower  as  well  as  the 
testamentary  provisions  for  her  benefit  would  necessitate  a 
construction  of  the  will  which  would  result  in  the  testator's 
dying  intestate  as  to  the  remainder  after  the  life  estate  of  his 
widow  in  that  portion  of  his  estate  set  apart  for  her  dower. 
But  the  court  will  not  adopt  a  construction  of  the  will  which 
would  result  in  partial  intestacy.     Schult  v.  Moll,  188  N.  Y. 


162      SURROGATE'S  COURT  REPORTS. 

122;  Johnson  v.  Brasington,  156  id.  187;  Jones  v.  Hand, 
78  App.  Div.  59. 

Besides,  the  testator's  will  was  drawn  with  great  skill  and 
with  much  elaboration  of  detail.  The  language  is  direct,  pre- 
cise  and  explicit;  provision  is  made  for  the  disposition  of  the 
estate  in  almost  every  conceivable  contingency.  The  conclu- 
sion is  therefore  almost  irresistible  that  if  he  had  intended 
that  his  widow  should  have  dower  in  addition  to  the  testa- 
mentary provisions  for  her  benefit  he  would  have  made  a 
proper  disposition  of  the  remainder  after  her  life  estate  in 
the  premises  set  apart  for  her  dower.  His  failure  to  do  so 
shows  a  manifest  intention  on  his  part  that  the  widow  was  not 
to  receive  dower  in  addition  to  the  testamentary  provisions 
for  her  benefit. 

Therefore,  as  the  contention  of  the  executor  that  the  widow 
is  entitled  to  dower  as  well  as  the  testamentary  provisions 
made  for  her  benefit  is  incompatible  with  the  manifest  inten- 
tion of  the  testator  in  disposing  of  his  entire  estate,  and  would 
subvert  the  whole  scheme  of  the  testator  in  the  disposition 
of  his  estate,  and  would  result  in  the  testator  dying  intestate 
as  to  the  remainder  after  the  life  estate  of  his  widow  in  the 
one-third  set  apart  for  her  dower,  it  must  be  held  that  the 
widow  is  not  entitled  to  her  dower  and  the  provisions  made 
for  her  benefit  in  the  will,  and  that  it  was  incumbent  upon  her 
to  make  her  election.  As  she  has  not  made  an  election  under 
section  201  of  the  Real  Property  Law  the  appraiser  erred  in 
deducting  the  value  of  her  dower  from  the  taxable  assets  of 
decedent's  estate. 

Decreed  accordingly. 
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In  the  Matter  of  the  Estate  of  Maby  T.  McConihe  Kellogg, 

Deceased. 

{Surrogates  Court,  Renttelaer  County,  May,  1911.) 

EZBCTTTOBS  AND  ADlilNlBTRATOBS — COLLECTION  OF  ASSETS — REMEDIEB  AND 

Pbocedubb — Discovery  and  Surbendeb  of  Assets — Time  to  Insti- 
tute ;   Dismissal  ;   Decree. 

Where,  in  a  proceeding  for  the  discovery  of  a  diamond  ring  and 
a  gold  watch  and  pin,  alleged  to  have  been  owned  by  testatrix  at 
her  death  in  1903,  there  is  no  proof  that  she  had  them  at  that 
time,  but  in  1906  or  1906  the  mother  of  all  the  parties  had  said 
articles  in  her  possession  and  claiming  to  be  the  owner  gave  the 
ring  to  a  sister  of  testatrix  and  the  watch  and  pin  to  that  sister's 
daughter,  both  of  whom  wore  the  articles  openly  and  without  ques- 
tion as  to  their  right  thereto  up  to  within  a  short  time  of  the 
institution  of  this  proceeding  in  1911,  and  it  appears  that  the 
mother  of  all  the  parties  died  in  1910,  the  presumption  in  the 
absence  of  proof  to  the  contrary  is  that  she  was  the  owner  of  said 
property,  and  the  proceeding  should  be  dismissed. 

SemJfle,  that  the  Statute  of  Limitations  had  run  against  the 
remedy  of  the  petitioner,  the  executor,  to  whom  letters  had  been 
issued  in  1903,  and  the  proceeding  should  be  dismissed  for  that 
reason. 

No  consent  having  been  filed  that  the  surrogate  might  determine 
the  ownership  of  the  property,  under  section  2710  of  the  Code  of 
Civil  Procedure,  the  surrogate  was  without  Jurisdiction  to  deter- 
mine the  fact  of  ownership  of  the  articles,  so  far  as  the  facts 
were  in  dispute. 

Proceeding   for   the   discovery   of  personal   property   al-^ 
leged  to  belong  to  testatrix. 

Thomas  F.  Powers,  for  petitioner. 

George  B.  Wellington,  for  respondent. 

Heaton,  S. — This  proceeding  was  commenced  by  the  filing 
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of  the  petition  on  the  86th  day  of  January,  IQll,  for  the 
discovery  of  personal  property  alleged  to  belong  to  the  testa- 
trix at  the  time  of  her  death,  on  the  6th  day  of  July,  190S. 
On  the  SOth  day  of  October,  190S,  letters  testamentary  were 
issued  to  the  petitioner,  McC<mihe,  who  alleges  that  his  sister 
and  the  sister  of  testatrix  has  in  her  possession  or  under  her 
control  one  three-stone  diamcmd  ring,  one  gold  watch  and  one 
watch  pin,  the  property  of  such  deceased  sister. 

The  material  facts  are  substantially  undisputed. 

Mrs.  Kellogg  was  in  possession  of  and  the  apparent  owner 
of  the  articles  in  question  during  the  last  few  years  of  her 
life,  but  whether  she  had  them  at  the  time  of  her  death  does 
not  appear.  She  died  at  Waterbury,  Conn.,  while  tempo- 
rarily residing  there.  The  petitioner  was  appointed  executor 
of  her  will  within  a  few  months  after  her  death  and  has  set- 
tled his  account  as  executor,  but  is  also  the  sole  trustee  of  her 
whole  residuary  estate  and  is  now  acting  as  such. 

There  is  no  evidence  of  the  possession  or  ownership  of 
these  articles  from  the  time  her  brother  saw  her  wearing  them 
during  her  lifetime  down  to  the  year  1906  or  1906,  at  which 
time  Mrs.  McConihe,  the  mother  of  all  of  the  parties,  was  in 
possession  of  the  articles  and  gave  the  ring  to  Mrs.  Shields 
and  the  watch  and  pin  to  the  daughter  of  Mrs.  Shields,  both 
of  whom  have  worn  the  said  articles  openly  and  without  ques- 
tion as  to  their  right  to  have  them  down  to  a  few  months 
before  this  proceeding  was  brought.  Mrs.  McConihe,  the 
mother  of  all  the  parties,  died  about  a  year  ago. 

No  consent  has  been  filed  that  the  surrogate  may  determine 
the  ownership  of  the  property  under  section  S710,  Code  of 
Civil  Procedure;  and,  therefore,  so  far  as  the  facts  are  in 
dispute,  the  surrogate  cannot  determine  them,  although  he 
may  without  consent  decide  questions  of  law.  Matter  of 
Steins,  60  Misc.  Rep.  6S1 ;  Matter  of  McGee,  63  id.  494. 

Whether  Mrs.  McConihe,  the  mother  of  the  deceased,  ob- 
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tained  the  articles  from  her  during  her  lifetime,  or  from  her 
husband,  or  even  from  this  petitioner,  her  executor,  soon  after 
her  death,  there  is  no  evidence.  We  find  her  in  possession  of 
them,  claiming  to  be  their  owner,  from  two  to  three  years 
after  Mrs.  Kellogg's  death;  and  we  find  Mrs.  Shields  and  her 
daughter  in  possession  of  them  under  claim  of  ownership 
during  the  past  five  or  six  years. 

The  principle  of  the  legal  presumption  of  ownership  from 
possession  is  well  established  and  has  often  been  applied. 
Hoyt  V.  Van  Alstyne,  16  Barb.  668;  Wheeler  v.  Yanderveer, 
88  Hun,  288. 

In  the  two  cases  of  Halsey  v.  Hart,  66  N.  Y.  St.  Repr.  48 ; 
32  N.  Y.  Supp.  666,  and  Matter  of  Mapes,  80  Hun,  6,  the 
same  point,  that  the  property  in  question  had  at  one  time 
been  owned  by  a  deceased  person  and  no  evidence  had  been 
offered  showing  a  transfer  by  such  deceased  person  to  the 
person  claiming  title,  was  involved,  and  in  each  case  the  pre- 
sumption of  ownership  in  the  lawful  possessor  was  held  to 
apply. 

The  attorney  for  Mrs.  Shields  also  calls  attention  to  the 
Statute  of  Limitations  and  contends  that  such  statute  has 
run,  and  that  this  proceeding  should  be  dismissed  for  that 
reason,  as  well  as  for  the  reason  that  the  facts  are  in  dispute. 

The  cause  of  action  to  recover  this  property  accrued  on 
July  6,  1908;  and  it  would  seem  that  the  statute  had  rim 
against  the  remedy  of  the  petitioner.  Kelsey  v.  Griswold,  6 
Barb.  486;  Northrup  v.  Smith,  118  N.  Y.  682.  The  pro- 
ceeding is  dismissed. 

Proceeding  dismissed. 
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In  the  Matter  of  the  Estate  of  William  G.  Fargo,  Deceased* 

{8urroaate*8  Court,  Erie  County,  May,  1011.) 

EXBCUTOBS      AND      AdMINISTRATOBS — ^DBBTS      AND      LlABILITIBS      OF      THE 

EsTATB — Of    Estate    ob    of    Bbnbficiabdes — ^Taxes    and    Assess- 
ments; Insubangb. 
Tbusts:  Compensation — Appobtionment  Among  Several  Funds:  Ac- 
counting AND  Discharge — Costs. 

A  judgment  of  the  Supreme  Court,  instructing  testamentary 
trustees  as  to  the  disposition  of  the  estate  and  the  payment  of 
taxes,  assessments  and  premiums  of  insurance,  is  conclusive  upon 
the  parties  in  interest  of  full  age  vrho  appeared  in  the  action, 
brought  by  the  trustees  to  obtain  such  instructions,  in  subsequent 
proceedings  in  the  Surrogate's  Court  for  the  settlement  of  the  ac- 
•counts  of  said  trustees. 

Where  a  will  directs  that  the  executors  shall  be  paid  out  of  the 
estate,  from  time  to  time,  a  proper  compensation  for  their  services, 
without  regard  to  statutory  fees,  their  annual  compensation  should 
be  apportioned  equally  between  principal  and  income  in  the  absence 
of  specific  direction  that  it  shall  be  paid  from  the  income. 

The  ordinary  legal  expenses  of  annual  accountings  by  testa- 
mentary trustees  are  chargeable  to  the  income. 

All  items  relating  to  sale  of  real  estate,  brokers'  commissions, 
surveys,  mortgage  tax  and  recording  fees  are  chargeable  against 
the  principal. 

Allowances  to  the  special  guardians  of  the  presumptive  re- 
maindermen are  chargeable  to  the  principal,  where  that  is  the  only 
part  of  the  estate  in  which  they  have  an  interest 

Proceedings  ob  an  accounting  of  executors  and  trustees. 

Louis  L.  Babcock,  for  Franklin  D.  Locke,  executor  and 
trustee. 

Jacob  Stem,  for  James  C.  Fargo,  executor  and  trustee. 

John  Larkin,  for  objectants. 
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Joseph  G.  Dudley,  special  guardian  for  infants. 

Hast,  S. — The  testator,  William  G.  Fargo,  died  during  the 
year  1881,  leaving  a  last  will  and  testament,  wherein  he  de- 
vised his  residuary  estate  in  trust  to  be  divided  in  three  sepa- 
rate parts,  the  income  of  one  part  to  be  applied  for  the  use 
of  his  grandchildren,  the  contestants,  Anna  E.  Albree  and 
Mary  C.  Balliet,  for  life,  with  power  to  them  upon  attaining 
the  age  of  thirty  years  to  dispose  of  the  same  absolutely  by 
will.  The  other  two  parts  were  devised  in  trust  for  the  use 
of  the  two  daughters  of  the  testator,  both  of  whom  are  dead, 
and  the  trust  estates  held  for  them  have  been  distributed,  with 
the  exception  of  a  large  amount  of  real  property  of  the  de- 
cedent, which  has  not  yet  been  sold  by  the  executors. 

The  executors  and  trustees  have  filed  annual  accounts  of 
their  proceedings  as  such,  and  the  contestants  have  filed  ob- 
jections to  the  accounts  for  the  years  1904,  1905,  1906,  1907, 
1908  and  1909. 

The  items  contained  in  the  accounts  to  which  objections  are 
made  may  be  classified  as  follows:  1.  Taxes  on  vacant  prop- 
erty. S.  Local  assessments,  d.  Fire  insurance.  4.  Com- 
missions of  executors  and  trustees.  5.  Expenses  of  various 
accountings.    6.    Miscellaneous  expenses. 

The  residuary  estate  consistts  of  real  and  personal  prop- 
erty. The  property  known  as  the  Mansion  property  was 
vacant  and  unproductive,  and  the  Cook  county  property, 
consisting  of  a  farm  on  the  outskirts  of  Chicago,  practically 
unproductive;  both  pieces  of  property  being  held  by  the 
executors  and  trustees  in  the  hope  of  realizing  an  adequate 
price.  The  Mansion  property  has  recently  been  sold,  while 
the  Cook  county  property  is  still  held  by  the  executors. 

Objections  were  filed  by  the  life  tenants  to  the  accounts  of 
the  executors  and  trustees  for  the  year  1896,  which  resulted 
in  an  action  being  brought  in  the  Supreme  Court  by  the  exe- 
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cutors  and  trustees  for  instructions  as  to  the  disposition  of  the 
real  estate  of  the  testator;  and  a  judgment  was  rendered  di- 
recting the  executors  to  oiFer  for  sale,  at  public  auction,  all 
the  lands  of  the  testator,  excepting  the  Cook  county  property, 
and  fixing  the  market  value  of  the  same. 

The  sixth  clause  of  the  judgment  provided  that,  until  such 
lands  be  sold,  the  executors  and  trustees  **  pay  the  taxes  and 
assessments  levied  on  the  unsold  portions  thereof;  keep  the 
buildings  thereon  in  proper  repair,  and  adequately  insured; 
and  make  any  and  all  disbursements  necessary  in  connection 
with  the  preservation  and  proper  maintenance  thereof;  that 
such  payments  and  disbursements  be  made  out  of  the  revenues 
of  said  real  estate ;  and,  if  they  shall  be  insufficient  therefor  in 
any  given  year,  that  the  deficit  be  paid  from  the  proceeds  of 
the  sale  of  real  estate  for  that  year." 

Several  accountings  have  been  had  in  the  Surrogate's 
Court  since  this  judgment  was  rendered,  and  decrees  have  been 
entered  approving  the  accounts  of  the  executors  and  trustees 
up  to  the  year  1904.  Decrees  have  been  entered  settling 
their  accounts  for  the  years  1904  and  1905,  reserving,  how- 
ever, to  the  contestants,  the  right  to  reopen  such  decrees  for 
the  purpose  of  taking  proof  in  support  of  the  objections. 
Meanwhile,  the  contestants  made  application  to  the  Supreme 
Court  to  strike  out  this  provision  of  the  judgment,  and  for  an 
accounting  of  all  payments  made  thereunder,  and  to  have  re- 
funded to  them  such  portion  thereof  as  might  be  charged  to 
the  capital  of  the  estate  were  it  not  for  this  provision. 

This  application  was  denied  by  the  Supreme  Court,  and  the 
judgment  remains  in  full  force. 

The  contestants  were  of  full  age  and  appeared  by  attorney 
in  that  action  and  were  represented  in  court  at  the  time  the 
judgment  was  made.  In  my  opinion,  they  are  bound  by  the 
provisions  thereof  and  stopped  from  objecting  to  the  pay- 
ment of  these  items  by  the  trustees,  at  least,  in  so  far  as  the 
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first  three  classification^  are  concerned,  and  the  objections  to 
these  items  are,  therefore,  overruled. 

The  remaining  items  contained  in  the  accounts  of  the 
executors  and  trustee,  to  which  objections  are  made,  consist 
of  executors'  and  trustees'  commissions,  legal  expenses  apper- 
taining to  accountings  and  miscellaneous  expenses,  all  of 
which  have  been  charged  against  income. 

Article  seventh  of  all  the  will  creates  the  residuary  trust 
fund  and  divides  it  into  three  parts.  Under  subdivision  **  C  " 
the  executors  are  directed  to  apply  the  net  income,  issues  and 
profits,  or  so  much  thereof  as  in  their  judgment  shall  be  neces- 
sary, in  equal  proportions,  to  the  support,  maintenance  and 
education  of  the  contestants,  granddaughters  of  the  deceased, 
or  the  survivor  of  them,  until  they  shall  attain  the  age  of 
twenty-one  years.  When  they,  or  the  survivor  of  them,  at- 
tain their  majority,  the  accumulation  of  income  is  directed  to 
be  paid  to  them ;  and,  thereafter,  he  directs  that  the  *^  entire 
rents,  income,  issues  and  profits  of  said  part  be  applied  semi- 
annually to  the  use  of  my  said  granddaughters,  or  the  sur- 
vivor of  them,  so  long  as  they  or  the  survivor  of  them  shall 
live  *  •  ♦  But,  in  case  either  of  my  said  granddaugh- 
ters shall  live  to  attain  the  age  of  thirty  years,  then  I  ex- 
pressly direct,  notwithstanding  anything  hereinbefore  con- 
^  tained,  that  she  shall  have  the  power  of  disposing  of  the  prin- 
cipal sum,  which  shall  be  held  in  trust  for  her  at  the  time  of 
her  decease  under  this  article  of  my  will,  by  her  last  will  and 
testament." 

Article  twelfth  of  the  will,  after  naming  the  executors, 
contains  the  following  provisions  relating  to  their '  compensa- 
tion as  executors :  "  I  hereby  direct  that  they  shall  be  paid 
out  of  my  estate  from  time  to  time  such  sums  as  shall  be  a 
proper  compensation  for  their  services  without  regard  to  the 
statutory  fees." 

This  estate  has  been  in  process  of  administration  more  than 
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twenty-five  years,  and  the  executors  have  received  compensa- 
tion at  the  rate  of  $6,000  and  $5,000  per  annti/m;  this  com- 
pensation has  been  stipulated  by  them  to  be  in  full  of  execu- 
tors' and  trustees'  commissions,  both  on  principal  and  income. 
The  reasonableness  of  the  amount  and  the  propriety  of  the 
charge  are  not  questioned,  excepting  as  to  what  account  it 
shall  be  charged.  Annual  accountings  have  been  had,  and 
the  commissions  or  compensation  was  for  a  period  of  years 
charged  to  principal;  latterly,  and  for  the  majority  of  years, 
it  has  been  charged  to  income.  There  can  be  no  doubt  that 
the  corpus  of  the  estate  is  properly  chargeable  with  executors' 
commissions,  there  being  no  direction  contained  in  the  will 
to  the  contrary. 

The  trust  fund  directed  to  be  created  and  which  is  incom- 
plete after  the  expiration  of  years  is  chargeable  with  net 
income  for  the  life  tenants.  It  is  my  belief  that  the  testator 
intended  his  grandchildren  should  receive  the  income  of  the 
trust  created  for  them,  less  the  necessary  and  proper  charge 
with  the  expense  of  administering  the  estate  as  well  as  the 
trust  fund. 

The  law  seems  well  established  that  each  part  of  an  estate 
should  bear  its  burden  of  the  expense  of  administration.  In- 
come should  not  be  burdened  with  the  full  amount  of  the  com- 
pensation of  the  executors  and  trustees,  while  the  principal 
escapes  entirely.  The  beneficiaries  who  are  objecting  to  the 
various  charges  against  their  income  now  have  the  absolute 
power  of  disposition  of  the  principal  by  will,  both  having  ar- 
rived at  the  age  of  thirty  years ;  and  the  presumptive  remain- 
dermen who  are  represented  by  special  guardian  may  be  ex- 
tinct or  divested  by  will  of  the  entire  trust  fund  which  has 
been  so  carefully  conserved,  when  the  final  day  for  distribu- 
tion arrives. 

I  am,  therefore,  of  the  opinion  that  the  annual  compcna- 
tion  paid  to  the  executors  should  be  apportioned  equally  be- 
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tween  principal  and  income.  There  is  no  specific  direction 
in  the  will  that  this  compensation  should  be  paid  from  in- 
come, it  is  as  executors  they  are  directed  ^^  to  be  paid  out  of 
my  estate ;  '*  and,  while  this  apportionment  may  not  be  accu- 
rate, an  exact  computation  being  impossible  from  the  accounts 
submitted,  this  adjustment  will  afford  some  relief  to  the  life 
tenants  until  their  trust  fund  is  assembled. 

The  ordinary  legal  expenses  of  accounting  may  be  charged 
to  income. 

The  miscellaneous  expenses  to  which  objection  is  made; 
all  items  relating  to  the  sale  of  real  estate,  brokers'  commis- 
sions, surveys,  mortgage  tax  and  recording  fees  will  be 
charged  against  the  principal. 

The  allowances  made  to  special  guardians  are  not  proper 
charges  against  the  income  account  and  will  be  charged  to 
principal,  that  being  the  only  part  of  the  estate  in  which  the 
infants  have  an  interest. 

A  decree  will  be  entered  modifying  the  accounts  of  the 
executors  and  trustees  as  herein  directed;  all  other  objections 
to  the  accounts  are  overruled. 

Decreed  accordingly. 
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In  the  Matter  of  the  Judicial  Settlement  of  the  Account  of 
John  H.  ScovnxB,  Executor  of  Maet  H.  Sutton, 
Deceased. 

{ Surrogated  a  Court,  New  7ork  County,  May,  1911.) 

Guardian  and  Ward— Afpointmknt,  Quauitcation  and  TIbnube  of 
Guardian — ^Afpointmknt  in  General — ^Testamentary  Appoint- 
ment. 

Surrogates*  Courts — ^Nature  and  Extent  of  Jurisdiction — Prorate 

AND    Ck>N8TRUCn0N    OF    WILLS — CONSTRUCTION — On    ACCOUNTING    RT 

Representatives. 
Trusts — Creation  and  Declaration — ^Necessity  of  Particular  Form. 

A  surrogate  has  power  to  construe  a  will  when  necessary  to  a 
final  accounting  and  settlement  of  an  estate. 

While  an  attempt  to  appoint  a  person  guardian  of  property  given 
to  an  infant  by  the  last  will  and  testament  of  one  not  his  parent 
is  inoperative  as  an  appointment  of  a  guardian,  it  gives  to  such 
person  the  same  power  he  would  have  possessed  over  the  property 
had  he  been  a  duly  appointed  guardian  or  trustee  of  a  power. 

A  grandmother  may  not  appoint  a  testamentary  guardian  of  her 
infant  grandchildren  who  are  her  devisees  or  legatees. 

Where  a  testator  devised  and  bequeathed  her  residuary  estate 
to  her  three  grandchildren  and  appointed  the  person  named  as 
executor  guardian  of  the  estate  under  the  will  that  may  vest  in 
each  of  said  grandchildren  during  the  minority  of  each,  respec- 
tively, such  attempt  to  constitute  a  guardianship  is  abortive,  and 
the  legal  title  to  the  property  vested  in  the  grandchildren  of  tes- 
tatrix, as  doubtless  was  her  intention;  but  the  provisions  of  the 
will  were  operative  to  carry  out  the  manifest  intention  of  testatrix 
to  provide  for  the  care  and  management  of  the  property  during  the 
infants'  minorities,  although  the  person  she  intended  to  vest  with 
such  care  and  management  was  designated  as  guardian  and  not  as 
trustee,  and  such  person  so  designated  is  entitled  to  possession  of 
the  property. 

See  75  Misc.  425. 

Proceeding   for   the  judicial   settlement  of  an  executor's 
accounts. 
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Conwaj  &  Williams  (Charles  H.  Beckett,  of  counsel),  for 
executor. 

Hampton  D.  Ewing,  special  guardian. 

John  C.  Tomlinson,  Jr.,  special  guardian. 

Hawkins,  Delafield  &  Longfellow,  for  John  H.  Sutton. 

FowLBB,  S. — The  matter  is  properly  before  the  surrogate 
on  the  settlement  of  a  decree,  in  a  proceeding  for  the  judicial 
settlement  of  the  account  of  John  H.  Scoville,  as  executor  of 
the  will  of  Mary  H.  Sutton.  The  established  jurisdiction  of 
the  surrogate  to  settle  the  accounts  of  executors  incidentally 
requires  him  to  construe  the  will  of  Mary  H.  Sutton,  and  this 
the  surrogate  has  power  to  do,  but  only  when  necessary  to  a 
final  accounting  and  settlement  of  an  estate.  Burgess  v. 
Marriott,  8  Curt.  424;  Garlock  v.  Vandevoort,  188  N.  Y. 
874. 

The  point  for  construction  here  is  whether,  in  the  will,  the 
decree  should  provide  that  the  person  named  as  executor 
should  continue  to  hold  in  trust  during  the  several  minorities 
of  Lila  Frances  Scoville,  Eben  Sutton  and  Mary  Sutton,  the 
grandchildren  of  the  testatrix,  the  residuary  bequests  now 
coming  to  them,  or  whether  the  same  are  payable  absolutely 
to  the  ancillary  guardian  of  the  said  infants.  The  bequest 
consists  of  moneys  in  the  hands  of  the  accounting  executor. 

The  clauses  of  the  will  which  control  its  construction  are 
as  follows: 

"  VIII.  After  fulfilling  the  above  bequests  I  hereby  give, 
devise  and  bequeath  to  my  said  executor,  John  H.  Scoville, 
as  my  trustee,  all  the  rest,  residue  and  remainder  of  my 
estate  of  whatsoever  kind   and  wheresoever  situated,   and  I 
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direct  that  he  hold  the  same  subject  to  and  upon  and  for  the 
carrying  out  and  fulfillment  of  the  following  trusts. 

"  XVI.  All  the  rest,  residue  and  remainder  of  my  prop- 
erty, whether  real  or  personal  and  wheresoever  situate,  in- 
cluding any  and  all  bequests  or  devises  that  may  for  any 
reason  have  lapsed  at  the  date  of  my  death,  by  reason  of  the 
death  before  me  of  the  life  tenant  or  beneficiary  or  otherwise, 
or  that  may  after  the  date  of  my  death  lapse  or  become  in- 
effective, I  give,  devise  and  bequeath  through  my  executor 
and  trustee  to  my  grandchildren,  Lila  Frances,  Mary  H., 
Eben  and  Osborne,  if  they  shall  be  living  at  my  death,  the 
issue  of  any  to  take  its  parent's  share,  each  of  said  grand- 
children (or  the  issue  of  a  deceased  grandchild)  to  take  an 
equal  separate  share  thereof.  If  any  shall  have  then  died 
without  issue,  the  survivors,  or  the  issue  of  one  deceased,  to 
take  that  share. 

"  XVII.  I  appoint  my  said  Executor,  John  H.  Scoville, 
guardian  of  the  respective  estates  under  this  will  that  may 
vest  in  each  and  all  of  my  said  grandchildren  respectively, 
Lila  Francis,  Mary  H.,  Eben  and  Osborne,  during  the 
minority  of  each  respectively.  So  far  as  the  law  allows  me  I 
direct  that  this  be  without  giving  bond  in  such  capacity  in 
any  state." 

The  attempt  in  the  will  of  the  grandmother  to  constitute  a 
testamentary  guardian  of  her  infant  grandchildren  is  of 
course  abortive.  The  history  of  testamentary  guardians  is 
short  and  plain.  On  the  abolition  of  feudal  tenures  and 
guardianship  in  chivalry,  the  Legislature  found  it  necessary 
to  create  a  new  species  of  statutory  guardianships  known  as 
"  statutory,"  or  more  generally  as  "  testamentary "  guard- 
ians. 12  Car.  II,  c.  S4.  This  statute  provides  in  substance 
that  any  father  might  by  deed  (of  a  testamentary  nature,  for 
such  deed  could  have  no  operation  until  the  death  of  ap- 
pointer  and  was  revocable  at  pleasure),  or  by  will,  appoint  a 
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guardian  for  his  chidren.  This  statute,  in  force  in  New 
York,  was  re-enacted  from  time  to  time  by  the  Legislature  of 
the  State  (1  K.  &  R.  181,  §  18;  1  R.  L.  S68,  §  18;  2  R.  S. 
150,  §  1),  and  with  a  slight  change  continues  on  the  statute 
book,  but  amplified  by  an  amendment  (Laws  of  1893,  chap. 
175),  authorizing  the  surviving  mother  to  appoint  in  like 
manner  a  guardian  for  her  children.  Dom.  Rel.  Law,  §  81. 
The  construction  of  this  statute  has  never  varied,  and  no  one 
besides  persons  named  in  the  statute  may  now  constitute 
"  statutory  "  or  testamentary  guardians.  Ex  parte  Ilchester^ 
7  Ves.  370 ;  Fullerton  v.  Jackson,  5  Johns,  Ch.  278 ;  Willard, 
Eq.  Juris.  620,  621 ;  Wuesthoff  v.  Grermania  Life  Ins.  Co., 
107  N.  Y.  580.  The  statute  is  exclusive  and  controlling  on 
this  point. 

But  although  the  effort  of  one  in  loco  parentis  or  otherwise 
to  constitute  a  testamentary  guardian  of  infants  is  ineffectual^ 
the  courts  of  all  those  jurisdictions  which  recognize  testa- 
mentary or  statutory  guardians,  and  like  principles  of  testa- 
mentary law,  are  extremely  astute  to  give  effect  to  the  evident 
desire  of  the  testator,  who  erroneously  names  a  guardian  of 
infant  devisees  or  legatees;  and  for  this  purpose  they  read  a 
qualification,  or  condition,  or  trust,  into  such  a  testamentary 
gift.  Sometimes  such  a  construction  is  supported  as  a  condi- 
tion, at  others  as  a  trust  (an  abortive  common-law  condition 
or  conditional  limitation  being  often  a  trust  in  equity)  and 
again,  as  in  this  State  since  the  Revised  Statutes,  by  reading 
a  trust  of  a  power  into  the  devise  or  legacy  given  to  a  testa- 
mentary guardian  eo  nomine  by  a  person  unauthorized  by 
statute  to  name  a  guardian. 

An  examination  of  the  authorities  cited  with  approval  by 
the  Court  of  Appeals  of  this  State  confirms  the  statement  just 
made.  Thus,  in  Blake  v.  Leigh,  Amb.  806,  where  the  grand- 
father gave  the  residuary  to  his  grandson,  naming  defendant 
Leigh  as   guardian   of  the  grandson.  Lord  Hardwicke   said: 
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^^  The  grandfather  had  no  power  to  appoint  guardians  of  his 
grandson,  it  being  a  right  vested  in  the  father ;  but  anyone  can 
give  his  estate  on  what  conditions  he  pleases."  The  Lord  Chan- 
cellor took  it  upon  himself  in  this  case  to  see  to  it  that  the 
conditions  implied  in  the  gift  were  substantially  complied 
with,  the  father  submitting  to  the  will.  Blake  v.  Leigh,  A. 
D.  1756,  is  undoubtedly  a  leading  authority  on  this  point. 

Pursuant  to  the  rule  announced  in  Manning  v.  Man- 
ning, 1  Johns.  Ch.  529,  Chancellor  Kent  followed  Blake  v. 
Leigh  in  the  case  of  Fullerton  v.  Jackson,  5  id.  S78,  where  he 
said:  *^A  grandfather  has  no  right  under  the  statute  to  ap- 
point by  will  a  guardian  to  his  grandchild;  but,  as  Lord 
Hardwicke  observed  in  Blake  v.  Leigh  (Ambler  S06),  he  may 
give  his  estate  on  what  conditions  he  pleases.  •  •  ♦  In 
the  present  case  the  testator  intended  that  the  rents  and  profits 
of  the  lands  devised,  during  the  minority  of  his  grandson, 
should  be  appropriated  by  the  executors  towards  his  educa- 
tion. He  had  a  right  to  annex  that  condition  to  the  gift; 
and  I  'do  not  see  that  I  am  required  by  any  principle  to  call 
those  rents  and  profits  out  of  the  hands  of  the  executors 
and  place  them  under  the  direction  of  the  guardian." 

The  same  principle  was,  I  think,  recognized  by  the  vice- 
chancellor  in  Hoyt  v.  Hilton,  2  Edw.  Ch.  SOS,  the  only  case 
not  cited  to  me  either  directly  or  indirectly.  There  a  bill  of 
the  infants  by  their  father  as  *^  guardian  of  their  persons  and 
estates  "  was  brought  for  the  payment  of  legacies  to  them 
*^  or  their  guardians  "  against  the  executors  named  in  their 
grandfather's  will*  The  will  of  the  grandfather  had  ap- 
pointed his  executors  the  testamentary  guardians  of  the  in- 
fants. The  vice-chancellor  said :  ^  The  grandfather  in  the 
present  case  had  no  power  to  appoint  the  guardians.  ♦  ♦  ♦ 
The  party  may,  if  he  likes,  take  an  order  for  the  legacies  to 
be  paid  into  court  for  the  benefit  of  the  children ;  but  not  for 
the  father  to  receive  the  money.*'     In  their  opinion  in  Matter 
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of  Kellogg,  187  N.  Y.  866,  the  Court  of  Appeals  of  this  State 
have  gone  over  the  ground  with  care  and  have  prescribed  the 
principle  which  should  govern  in  this  matter. 

The  same  principle  seems  to  be  recognized  in  other  juris- 
dictions of  this  country  when  similar  statutes  and  like  de* 
vises  or  bequests  for  the  benefit  of  infants  are  iub  judice. 

In  the  case  of  Grimsley  v.  Grimsley,  79  Ga.  898,  the  testa- 
tor gave  a  portion  of  his  property  to  his  grandchildren  to  vest 
in  and  belong  to  them  and  provided  that  ^^  the  father  of  the 
five  aforesaid  children  be  their  guardian,  authorized  to  receive 
their  portion  without  other  appointment  than  this  and  with- 
out being  required  to  give  bond  as  such  guardian."  The  court 
said :  **  The  father  may  appoint  a  testamentary  guardian  for 
his  own  children  but  cannot  appoint  one  for  the  children  of 
anybody  else.  We  will  give  effect  to  that  part  of  the  will, 
however,  to  this  extent:  we  hold  that  by  this  appointment  as 
testamentary  guardian  John  J.  Grimsley  (father  of  the 
grandchildren)  became  trustee  for  these  children  and  held 
the  property  not  as  guardian  but  as  trustee." 

In  the  case  of  Camp  v.  Pittman,  90  N.  C.  616,  a  devise  di- 
rect to  children  not  those  of  the  testator  with  the  addition  that 
''it  is  my  will  and  wish  that  C.  A.  Camp  (parent)  shall  take 
charge  of  this  property  and  manage  it  for  the  children,  and 
act  as  guardian  until  they  become  of  age,"  the  court,  in 
rendering  the  opinion,  said:  ''The  use  of  these  words  (to 
act  as  guardian)  in  connection  with  the  other  words  employed 
is  used  rather  to  define  the  authority  conferred  than  indicate 
the  degree  of  care  and  attention  to  be  given  in  its  exercise 
assimilating  them  to  such  as  attach  to  a  guardian  appointed 
under  the  status.  The  testator  in  disposing  of  his  property 
has  a  perfect  right  to  designate  in  whose  hands  it  shall  be 
placed  for  management  for  the  benefit  of  others  during  a 
specified  interval,  as  much  so  as  to  commit  the  whole  estate  to 
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the   executors   in   whose  capacity   and  integrity   they   should 
vest." 

In  Vanartsdalen  v.  Vanartsdalen,  14  Penn.  St.  884,  there 
was  a  devise  by  the  testator  direct  to  the  children  of  his  daugh- 
ter with  a  further  provision  that  "  My  executors  hereinafter 
named  shall  he  gtuirdians  for  the  children  of  my  said  daugh- 
ter during  their  minority  and  I  do  hereby  nominate  and  ap- 
point them  for  that  purpose.^^  The  court  said :  "  The  act  of 
8th  April,  183S,  Dunlop,  571,  an  act  relating  to  last  wills  and 
testaments,  provides.  That  every  person  competent'  to  make  a 
will,  being  the  father  of  any  minor  child,  unmarried,  may  de- 
vise the  custody  of  such  child,  during  his  or  her  minority,  or 
for  any  shorter  period.  From  the  words  of  the  statute  an  in- 
ference arises  that  no  person  except  the  father  has  authority 
to  exercise  that  right,  and  such  is  the  construction  of  the 
statute,  Charles  2,  Ch.  21,  §  8.  Thus,  it  is  ruled  in  Ex  parte 
Edwards,  3  Atkyns  519,  that  the  mother's  appointment  of  a 
guardian  to  her  son  by  will  is  void,  the  statute  confining  the 
power  of  appointing  a  testamentary  guardian  to  the  father. 
So  far  as  the  custody  and  care  of  the  person  of  the  infant  is 
concerned,  it  cannot  be  doubted  that  a  testamentary  appoint- 
ment by  a  grandfather,  mother  or  stranger,  is  simply  void. 
But  although  a  grandfather  may  not  appoint,  under  the  stat- 
ute, a  guardian  for  his  grandson,  in  derogation  of  the  un- 
questioned right  of  the  father,  yet  there  is  nothing  to  pre- 
vent him  from  giving  his  estate  to  him  on  that  condition. 
Thus  it  is  said  in  Blake  v,  Leigh,  Ambler  306,  the  grand- 
father has  no  power  to  appoint  guardians  of  his  grandson,  it 
being  a  right  vested  in  the  father.  But  any  one  can  give  his 
estate  on  what  conditions  he  pleases;  and  the  father,  in  this 
case,  submitted  to  the  conditions  of  the  will.  There  are  in- 
stances where  a  grandfather  has  given  his  estate  to  his  grand- 
child, and  appointed  guardians  of  his  estate  and  person;  and 
if  the  father  did  not  submit  to  the  will,  the  court  has  made 
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the  testator's  opposition  work  a  forfeiture  of  the  son's  estate. 
But  if  there  is  any  gift  to  the  father  in  the  will  and  he  sub- 
mits to  it,  the  court  directs  and  appoints  a  guardian  on  his 
submission.  In  the  present  case,  the  court  has  interposed, 
after  the  father  had  waived  his  parental  right;  therefore, 
there  is  no  ground  to  alter  what  was  done  with  the  consent  of 
all  parties. 

"  Even  conceding  that  the  testator  has  appointed  a  guard- 
ian for  the  persons  of  his  grandchildren,  as  well  as  a  trustee 
or  curator  of  the  estate  devised,  yet  the  appointment  would 
be  good,  inasmuch  as  the  father  has  submitted  to  the  will  by 
an  enjoyment  of  the  estate  devised,  in  right  of  his  wife,  dur- 
ing her  life.  For  it  is  only  since  her  death  that  he  has  acted  in 
opposition  to  the  will.  But  be  this  as  it  may,  here  the  testa- 
tor devises  an  estate  to  his  grandchildren,  and,  for  satisfactory 
reasons  best  known  to  himself,  chooses  to  commit  the  custody 
and  management  of  it  to  his  own  son,  instead  of  to  his  son-in- 
law.  It  does  not  need  the  authority  of  Lord  Hardwicke  for 
the  position  that  anyone  can  give  his  estate  on  what  condi- 
tions he  pleases. 

"  It  is  plain  that  the  testator  does  not  mean  to  interfere 
with  the  natural  right  of  the  father  to  the  custody  and  care  of 
his  children.  All  that  is  intended  is  to  comrnit  the  manage- 
ment of  the  estate  to  his  executors,  who  are  appointed  guard- 
ians of  the  children.  It  is  of  no  sort  of  consequence  that  he 
designates  them  as  guardians,  rather  than  as  trustees  or 
curators  of  the  estate  for  the  benefit  of  the  infants.  The  will 
must  receive  such  a  construction  as  is  beneficial  to  the  minors, 
at  the  same  time  carrying  out  the  intention  of  the  testator. 
The  disposition  in  the  will  does  not  require  the  assent  of  the 
father,  as  none  of  his  rights  are  affected  by  it,  nor  is  it  in 
his  power  to  defeat  its  provisions,  or,  by  an  opposition,  work 
a  forfeiture  of  the  estate,  as  perhaps  might  be  the  case  if 
the  grandfather  had  undertaken  to  deprive  him  of  the  care 
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and  management  of  his  children.  What  right  then  has  he 
to  complain,  when  a  grandfather  or  mother,  or  even  a 
stranger,  devises  an  estate^  his  children,  coupled  with  a  con- 
dition that  its  care  and  management  shall  be  entrusted  to 
another  rather  than  to  him?  " 

The  court  recognized  the  right  of  the  person  named  as 
guardian  to  maintain  ejectment  to  recover  the  property  which 
had  been  devised  to  the  children. 

In  Bush  V.  Bush,  2  Duv.  (Ky.)  269,  testator  gave  property 
to  his  minor  grandchildren,  and  directed  that  it  was  to  re- 
main in  another  designated  person's  hands  imtil  the  children 
should  arrive  at  twenty-one  years  of  age,  then  to  pay  the  same 
over  to  the  children*  No  provision  was  contained  in  the  will 
for  the  appointment  of  guardian  of  the  children.  The  court 
in  the  course  of  its  opinion  in  the  case  says:  '^A  guardian 
can  only  be  appointed  by  a  parent  or  by  the  proper  court. 
Any  other  testator  may  appoint  a  trustee;  but  not  being  en- 
titled to  the  custody  of  the  personal  property  of  the  infant, 
he  cannot  appoint  a  guardian  for  it;  but  as  the  estate  be- 
queathed by  him  is  fully  within  his  own  control  he  may 
bequeath  it  under  such  restrictions  and  conditions  as  he  may 
deem  proper,  but  can  take  no  control  of  the  minor  nor  of  its 
other  property." 

In  Post  V.  Hover,  88  N.  Y.  598,  testator  gave  property  to 
his  three  grandchildren.  He  ordered  and  directed  that  dur- 
ing the  minority  of  said  three  grandchildren  his  son  should 
take  charge  of  and  have  the  management  of  the  property,  and 
out  of  its  avails  support  his  grandchildren  and  their  mother 
if  she  remained  single.  He  then  appointed  his  son  John 
guardian  of  his  three  grandchildren  during  their  minority 
and  as  such  guardian  to  have  charge  of  their  estate.  The 
question  debated  was  whether  there  was  a  devise  in  trust  by 
implication  to  the  son  of  the  property,  which,  if  that  were  so, 
would  unlawfully  suspend  the  power  of  alienation  and  render 
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the  devise  void.  It  was  held  that  the  devise  carried  a  legal 
estate  to  the  infants  and  that  there  was  no  such  trust  and  that 
the  son  took  simply  a  valid  power  in  trust  for  the  manage- 
ment of  the  property. 

Judge  Denio,  in  the  course  of  his  opinion,  says:  ^^But 
after  the  language  by  which  the  charge  and  management  of 
the  property  is  committed  to  him,  and  the  duty  is  devolved 
upon  him  of  supporting  the  children  and  their  mother  out  of 
the  avails  of  the  estate,  the  testator  proceeds  to  appoint  him 
guardian  of  the  three  grandchildren  during  their  minority, 
and,  as  such  guardian,  to  have  charge  of  their  estate.  A 
guardian,  as  is  well  known,  has  no  estate  in  the  lands  of  his 
ward,  but  only  a  power  of  management.  A  grandfather,  it 
is  true,  has  no  power  to  appoint  a  guardian  for  his  grandchil- 
dren by  last  will.  (Fullerton  v.  Jackson,  6  Johns.  Ch.  278.) 
This  testator  thought  otherwise,  and  by  assuming  to  do  so  he 
may  be  supposed  to  indicate  the  kind  of  authority  which  he 
intended  to  commit  to  his  son  John.  He  intended  to  confer 
such  a  charge  of  or  power  over  the  estate  as  a  guardian  may 
rightfully  exercise  over  the  lands  of  his  ward.  This  repels 
the  idea  of  the  devise  of  a  legal  title  nearly  as  strongly  as 
if  he  had  possessed  the  power  which  he  attempted  to  exercise.'' 

In  Matter  of  Lichtenstadter,  5  Dem.  214,  testator  gave  to 
his  two  grandchildren  a  certain  share  in  his  estate  and  pro- 
vided: ^^and  I  hereby  appoint  my  said  son,  Solomon  (their 
father),  guardian  of  the  said  estate  of  the  said  children.  Said 
Solomon  is  not  to  be  required  to  give  any  bond  or  security  in 
the  matter  of  the  said  gu€urdianship  and  is  especially  author- 
ized to  expend  such  portion  of  the  principal  and  interest,  in- 
come, rents,  issues  or  profits  of  their  said  estate  in  the  care, 
education  and  maintenance  of  such  children  as  to  him  may 
seem  advisable."  Surrogate  Rollins  held  that  the  provision, 
though  abortive  as  an  appointment  of  a  guardian,  as  a  fact 
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made  the  appointee  a  trustee  of  the  property  bequeathed  to 
his  children. 

In  Matter  of  Kellogg,  187  N.  Y.  865,  the  testator  by  his 
will  provided :  "  Fourth.  I  nominate  and  appoint  Charles 
S.  Parke  and  Risley  Tucker  to  be  guardians  of  the  persons 
of  my  three  children,  and  Augustus  B.  Kellogg,  Greorge  H. 
Dunston  and  George  C.  Miller  to  be  the  joint  guardians  of 
the  estates  of  each  of  my  three  children,  and  I  direct  that  all 
funds  and  securities  belonging  to  each  of  my  children  shall  be 
received,  held  and  paid  out  by  them  jointly  as  such  guard- 
ians." The  mother  of  the  children  having  survived  the 
testator,  the  attempt  to  appoint  a  guardian  was  ineffective, 
and  the  question  was  as  to  whether  the  persons  designated  as 
guardians  were  entitled  to  receive  the  fund  given  to  the  in- 
fants. And  the  court  held  they  were  to  have  the  same  powei 
that  would  be  exercised  by  a  legally  appointed  guardian. 

Most  of  the  cases  cited  above  are  approved  in  Matter  of 
Kellogg.  In  all  of  them  where  there  was  an  abortive  attempt 
to  appoint  a  guardian,  there  was  some  active  duty  or  power 
expressly  conferred  by  the  testator  on  the  person  nominated 
as  guardian  in  addition  to  such  a  nomination,  except  in  Van- 
artsdalen  v.  Vanartsdalen,  14  Penn,  St.  884,  where  there  was 
a  mere  designation  of  the  guardian,  and  he  was  held  entitled 
to  possession  of  the  property  of  the  infant.  Vanartsdalen  v. 
Vanartsdalen  is  in  point  and  was  approvingly  referred  to  in 
Matter  of  Kellogg. 

It  seems  to  the  surrogate  that  the  principle  to  be  deduced 
from  the  cases  cited  is,  that  an  attempt  to  appoint  a  person 
guardian  of  the  property  given  to  an  infant  by  one  not  its 
parent,  while  inoperative  as  an  appointment,  gives  such  per- 
son the  power  he  would  have  possessed  over  the  property  had 
he  been  a  duly  appointed  guardian  or  trustee  of  a  power. 

The  testatrix  in  the  cause  at  bar,  by  paragraph  sixteenth 
of  her  will,  gives  her  property  "  through  my  executor  and 
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trustee^"  and  by  paragraph  seventeenth  appoints  her  ^^  Ex- 
ecutor, John  H.  Scoville,  guardian  of  the  respective  estates 
under  this  will  that  may  vest  in  each  and  all  of  my  said  grand- 
children respectively  •  ♦  ♦  during  the  minority  of  each 
respectively.  So  far  as  the  law  allows  me,  I  direct  that  this 
be  without  giving  bond  in  such  capacity  in  any  state." 

What  was  in  the  mind  of  the  testatrix  in  providing  that  she 
gives  the  property  through  her  executor  and  trustee  is  not 
quite  apparent.  Whatever  it  was  it  throws  no  real  light  on 
the  inquiry.  There  is  no  doubt  that  the  legal  title  to  the 
property  went  direct  to  the  grandchildren  of  testatrix,  and 
there  is  no  doubt  that  the  testatrix  so  intended.  It  is  apparent 
that  she  also  saw  the  need  of  having  some  one  to  care  for  and 
manage,  the  property  during  the  infants'  minorities,  and  that 
she  intended  to  provide  therefor.  Such  care  and  management 
appertain  to  the  ofBce  of  guardian,  which  accounts  for  her 
mistaken  opinion  that  she  could  appoint  one  for  the  purpose. 
Her  intention  to  provide  for  such  care  and  management  can- 
not be  defeated  because  she  has  designated  the  person  whom 
she  intended  to  invest  with  such  care  and  management  guard- 
ian of  the  property  bequeathed,  and  not  trustee.  It  seems  to 
the  surrogate  that  the  person  so  designated  is  entitled  to  the 
possession  of  the  property. 

The  counsel  for  the  ancillary  guardian  of  the  infants,  in 
his  most  admirable  and  lucid  argument,  has  not,  it  seems  to 
the  surrogate,  been  able  to  distinguish  the  cause  at  bar  in 
principle  from  the  adjudications  cited  from  this  and  other 
States.  Were  the  question  an  original  one,  the  surrogate 
would  be  inclined  to  pay  great  attention  to  the  force  of  the 
counsel's  contention.  It  is  not  an  original  question,  and  the 
surrogate  has  no  power  to  disregard  a  principle  laid  down  by 
precedents  of  binding  authority. 

The  decree  may  pass  as  submitted,  if  nothing  is  to  be 
added  at  the  foot  thereof. 

Decreed  accordingly. 
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In  the  Matter  of  the  Estate  of  Anna  E.  Comeb,  Deceased* 

{8urroffaie*8  Court,  New  York  County ,  May,  1911.) 

BXICUTOBS       AND       ADMINIBTBATOBS— ACCOUNTING      AND       SeTTLEMBNT — 

Right  to  Rbquibk  Accounting,  Time  iob  Accounting  and  Gbounds 
AND  Pbopbiett  Thddboi^— Dkrnbbb. 

SUBBOGATSS'    GOUBTB — NaTUBE    and    E3XTBNT    OF    JUBISDICTION — PbOBATB 
AND    GONSTBUCnON    OF    WlIXS — CONBTBUCIION — ON    ACCOUNTING    BY 

Befbesbntattves. 

The  JnriBdlctlon  which  Surrogates'  Courts  possess  over  account- 
ings of  executors  of  executors  is  conferred  by  section  2006  of  the 
Code  of  Civil  Procedure,  and  in  a  proceeding  under  that  section, 
unless  it  appears  that  such  an  accounting  should  be  had,  the  in- 
cidental authority  of  the  court  to  construe  the  will  fails. 

Where  by  the  last  will  and  testament  of  a  married  woman  her 
husband  is  made  the  life  tenant  of  her  entire  estate  with  full 
power  of  disposal,  the  Surrogate's  Court  upon  the  death  of  the 
husband  is  without  Jurisdiction  to  direct  his  executor  to  account  as 
to  such  estate  upon  the  petition  of  her  administrators  with  the  will 
annexed.  The  husband  having  discharged  the  debts  and  paid  the 
funeral  expenses  of  his  wife  his  executorial  functions  were  at  an 
end,  and  he  held  the  estate  not  as  executor  but  as  tenant  for  life 

See  75  Misc.  579. 

Pboceediko  to   compel   an   executor   of   an   executor   to 
account. 


Joseph  Merritti  for  petitioners. 

Murray,  Bennett  &  Ingersoll,  for  respondent. 

Fowleb,  S. — This  matter  is  brought  on  for  hearing  by  the 
petition  of  Harriet  H.  Phillips  and  Greorge  W.  Murray,  as 
administrators  cum  testamento  annexo  of  Mrs.  Anna  E. 
Comer,  deceased.     Petitioners  became  such  administrators  on 
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the  death  of  John  H.  Comer,  sole  executor  under  the  will  of 
his  wife,  Anna  E.  Comer,  deceased. 

7he  petition  of  the  administrators  shows,  in  legal  effect, 
that  Mrs.  Anna  E.  Comer's  will  was  admitted  to  probate  by 
a  decree  of  the  surrogate  for  this  county  on  the  15th  of  Sep- 
tember, 1906.  John  H.  Comer,  her  husband,  was  named  sole 
executor  therein,  duly  qualified  as  such  executor  and  received 
letters  testamentary  pursuant  to  such  will.  On  the  8th  day 
of  February,  1910,  John  H.  Comer  died  testate,  possessed 
of  a  large  amount  of  property  coming  to  him  as  such  executor, 
or  pursuant  to  the  will  of  his  wife,  Anna  E.  Comer.  During 
his  lifetime  John  H.  Comer  was  tenant  for  life  only  of  the 
said  estate  so  passing  under  the  will  of  his  wife,  and  at  his 
death  certain  legacies  under  the  will  of  his  wife  became 
operative  by  way  of  remainders,  or  otherwise  payable,  and 
these  petitioners  themselves  are  now  entitled  to  discharge  and 
satisfy  such  legacies  out  of  the  estate  which  originally  passed 
under  Mrs.  Comer's  will  to  John  H.  Comer,  as  executor,  and 
to  the  possession  of  such  portion  of  said  estate  as  is  unneces- 
sary to  discharge  the  legacies  remaining  unpaid.  John  H. 
Comer,  as  such  executor,  never  accounted  for  the  estate  of 
his  wife  in  his  lifetime,  and  took  no  proceedings  for  the  settle- 
ment of  said  estate.  The  petition  further  shows  that,  on  the 
8th  of  February,  1910,  John  H.  Comer  died  testate,  still 
possessed  of  a  large  amount  of  property  passing  to  him  as 
executor  under  the  will  of  his  wife,  Anna  E.  Comer;  that 
letters  testamentary  on  the  will  of  said  John  H.  Comer  were 
duly  thereafter  issued  to  the  respondent,  Henry  C.  Wisner, 
as  sole  executor  of  John  H,  Comer.  Mr.  Wisner  qualified  as 
such  executor,  and  as  such  executor  became  possessed  of 
assets  and  property  which  had  come  to  John  H.  Comer  as 
sole  executor  of  his  wife  and  which  are  now  applicable  to 
the  unsatisfied  legacies  given  by  the  will  of  Anna  E.  Comer. 
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Petitioners  allege  that  Mr.  Wisner  refuses  to  account  for  such 
property  as  was  of  Mrs.  Comer  in  her  lifetime.  The  peti- 
tioners pray  accordingly  that  Henry  C.  Wisner,  as  executor 
of  John  H.  Comer,  render  and  file  an  account  of  the  pro- 
ceedings of  John  H.  Comer  as  the  executor  of  the  will  of 
Anna  E.  Comer,  and  that  Mr.  Wisner  turn  over  to  the  peti- 
tioners all  the  remaining  property  and  assets  of  Anna  E. 
Comer  in  her  lifetime,  to  be  administered  by  petitioners  as 
administrators  of  Mrs.  Comer  cum  testamento  annexo.  Such, 
in  outline,  appear  to  be  the  facts  and  prayer  set  forth  in  the 
petition. 

Mr.  Wisner  by  answer  denies  in  substance  that  any  prop- 
erty of  Anna  E.  Comer  ever  came  into  his  custody  or  control, 
but  avers  that  such  property  was,  by  reason  of  the  will  of 
Mrs.  Comer  and  the  powers  exercised  thereover  by  John  H, 
Comer  in  his  lifetime  or  otherwise,  the  sole  property  of  John 
H.  Comer,  individually,  and  that  at  the  death  of  John  H. 
Comer  he  was  possessed  thereof  in  his  own  right,  in  full 
property  and  dominion,  free  from  any  constructive  trust  or 
claims  of  legatees  of  Anna  E.  Comer,  or  rights  of  any  person 
soever,  and  particularly  of  these  petitioners.  Mr.  Wisner 
further  avers  in  substance  that  John  H.  Comer  in  his  life- 
time, of  his  own  motion,  paid  and  satisfied  all  of  the  legacies 
made  payable  by  the  residuary  clauses  of  the  will  of  Mrs. 
Comer,  excepting  eight  legacies  aggregating  some  $28,000, 
and  that  these  legacies,  whatever  they  were  in  amount,  so 
remaining  unpaid,  John  H.  Comer  by  his  will  directed  to 
be  paid  by  his  executor,  without  deduction  for  tax;  that  all 
the  residuary  legacies  being  thus  provided  for,  no  one  other 
than  John  H.  Comer  had  or  has  any  interest  in  the  property 
formerly  of  his  wife,  Anna  E.  Comer,  and  consequently  no 
title  to  an  accounting  in  respect  thereto  from  the  executor  of 
John  H.  Comer,  deceased. 

Mr.  Wisner,  as  the  executor  of  John  H.   Comer,   further 
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avers  In  substance,  that,  if  John  H.  Comer  did  not  so  take 
and  hold  the  personal  property  of  his  wife  absolutely,  or  in 
full  property  and  dominion,  by  virtue  of  her  will,  then  Anna 
E.  Comer  died  intestate  in  respect  to  such  property,  as  her 
husband  did  not  take  expressly  under  her  will;  and  that,  in 
that  event,  John  H.  Comer  succeeded  thereto  jure  maritu 
without  the  necessity  of  administration,  Mrs.  Comer  having 
left  no  issue  or  descendants  her  surviving,  and  her  debts  and 
precatory,  or  possible,  legacies  being  fuUy  paid  or  provided 
for  by  John  H.  Comer. 

Although  Anna  E.  Comer  left  no  descendants  her  surviv- 
ing, it  appears  that  her  husband,  John  H.  Comer,  left  a  son 
of  a  former  marriage.  This  son,  of  course,  has  no  standing  in 
respect  to  the  estate  of  Anna  E.  Comer,  and  was  not,  I  think, 
cited  on  this  proceeding;  but  the  son  of  John  H.  Comer 
appears,  nevertheless,  by  his  counsel,  and  urges,  in  substance, 
that  the  executor  of  his  father  should  not  be  held  to  the 
account  sought,  and  that  John  H.  Comer  died  indefeasibly 
possessed  in  his  own  right  and  in  full  property  and  dominion 
of  all  the  personal  property  which  passed  to  his  executor 
Mr.  Wisner. 

It  is  apparent  that  the  petitioners'  right  to  the  account 
sought  in  this  proceeding  depends  primarily  on  the  nature  of 
John  H.  Comer's  tenure  of  the  property  passing  to  him  on 
the  death  of  his  wife.  If  he  did  not  at  the  time  of  his  death 
hold  it  as  her  executor,  the  petitioners  herein  have  in  this 
court  no  right  to  the  account  sought;  and  in  that  event  this 
court  has  no  jurisdiction  to  construe  the  will  of  Anna  E. 
Comer  in  this  proceeding,  even  for  the  purpose  of  an  ac- 
counting. 

It  appears  from  the  papers  submitted  to  the  surrogate  that 
the  will  of  Anna  E.  Comer  on  its  face  provides,  first,  for  the 
payment  of  the  just  debts  of  Mrs.  Comer  and  her  funeral 
expenses.     These,  it  may  be  remarked,  appear  to  have  been 
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fully  paid  and  satisfied  .by  John  H.  Comer.  The  will  then 
makes  a  specific  devise  of  Mrs.  Comer's  homestead  property 
at  Groshen,  Orange  county,  N.  Y.,  to  her  sister,  Mrs.  Phillips. 
Next  come  the  final  dispositions  of  the  will,  as  follows: 

^^  Third.  I  give,  devise  and  bequeath  to  my  husband, 
John  H.  Comer,  to  have  and  to  hold  the  same  during  the 
term  of  his  natural  life,  all  the  rest,  residue  and  remainder 
of  my  estate,  both  real  and  personal,  of  every  kind  and 
nature  and  wheresoever  situated,  and  further  I  hereby  author- 
ize and  empower  him  said  John  H.  Comer,  at  any  time  dur- 
ing his  lifetime,  to  sell  and  dispose  otherwise  of  any  part 
of  the  same  as  he  may  deem  expedient,  with  full  power  to 
make,  execute,  acknowledge  and  deliver  any  and  all  instru- 
ments  which  may  be  deemed  necessary  for  that  purpose. 

**  Fourth,  And  of  and  from  such  of  my  estate  as  shall  be 
left  and  undisposed  of  by  my  said  husband  at  the  time  of  his 
death,  I  give,  devise  and  bequeath  as  follows:  (Here  follows 
seventeen  pecuniary  legacies,  aggregating  $5S,000.) 

**  Fifth.  And  I  hereby  constitute  and  appoint  my  said 
husband,  John  H.  Comer,  to  be  the  sole  executor  of  this 
my  last  will  and  testament  and  direct  that  he  shall  not  be 
required  to  give  any  bond  for  the  faithful  performance  of 
any  of  his  duties  as  such  executor." 

It  also  appears  from  the  papers  submitted  on  the  hearing 
that,  at  the  time  of  the  death  of  Anna  E.  Comer,  the  prop- 
erty passing  under  her  will  or  otherwise  was  personal  prop- 
erty, with  the  exception  of  the  freehold  property  at  Groshen, 
Orange  county,  N.  Y.,  specifically  devised  by  the  will  to  the 
sister  of  testatrix,  and  two  other  parcels  of  real  property 
which  John  H.  Comer  in  his  lifetime  sold  for  $8,000  to  Har- 
riet H.  Phillips,  the  sister  of  his  wife  and,  as  it  now  happens, 
one  of  the  petitioners  for  this  accounting.  Thus,  with  the 
exception  of  the  two  parcels  so  sold  to  Harriet  H.  Phillips, 
John   H.   Comer's   rights   and  obligations  under  the  will   of 
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his  wife,  Anna  E.  Comer,  or  otherwise,  are  referable  to  her 
personal  property.  Whether  the  sale  to  Harriet  H.  Phil- 
lips was  in  execution  of  the  powers  annexed  to  the  life  estate 
of  John  H.  Comer  does  not  appear  in  the  papers.  If  it  was, 
and  Harriett  H.  Phillips  claims  to  hold  same  for  a  fee  simple^ 
the  petitioners  have  in  some  measure  construed  the  wiU  of 
Mrs.  Comer  for  themselves,  and  as  it  is  in  some  degree  con- 
strued by  respondents. 

In  so  far  as  the  devises  to  John  H.  Comer  are  concerned, 
the  fact  that  he  is  also  named  in  the  will  as  his  wife's  execu- 
tor, eo  mymne^  makes  no  difference.  The  will  itself  was  suf- 
ficient to  carry  the  legal  title  to  all  lands  of  which  his  wife 
died  seized  to  John  H.  Comer  individually.  His  estate  by 
the  devise  may  have  been  only  for  the  term  of  his  natural  life, 
with  certain  powers  of  disposition  annexed  thereto,  with  cer- 
tain remainders,  vested  as  to  interest  but  contingent  as  to 
enjoyment,  by  reason  of  the  peculiar  provisions  of  the  Re- 
vised Statutes  tolerating  remainders  in  mere  possibilities. 
Concerning  the  quantity  of  John  H.  Comer's  estate  the  surro- 
gate ought  not  to  express  an  opinion.  It  is  very  clear  that, 
in  respect  of  the  real  property  of  which  Mrs.  Comer  died 
seized  and  which  passed  by  devise  to  her  husband,  her  admin- 
istrators with  the  will  annexed  are  not  entitled  to  an  account 
against  the  executor  of  John  H.  Comer  in  this  tribunal. 
Neither  John  H.  Comer,  as  executor  of  his  wife,  nor  Mr. 
Wisner  as  executor  of  John  H.  Comer,  deceased,  had  any- 
thing whatever  to  do  with  the  real  property  devised  to  Mr. 
Comer  individually.  Real  property  it  was  under  the  will  of 
Anna  E.  Comer,  and  real  property  it  remained  at  John  H. 
Comer's  death,  in  so  far  as  this  tribunal  is  concerned,  even 
though  John  H.  Comer  may  have  sold  it  under  the  power 
annexed  to  his  life  estate.  In  his  capacity  of  executor, 
John  H.  Comer  had  nothing  to  do  with  the  real  property 
of  which  his  wife  died  seized  or  its  proceeds.     If  any  one 
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had  or  has  rights  over  such  property  other  than  John  H, 
Comer,  it  is  not  these  petitioners. 

Concerning  the  status  and  title  of  John  H.  Comer  at  his 
death  in  reference  to  the  personal  property  formerly  of  his 
wife,  Anna  E.  Comer,  in  her  lifetime,  more  detailed  con- 
sideration is  necessary.  The  personal  property  of  Mrs. 
Comer  at  the  time  of  her  death  may  be  taken  to  have  been 
of  the  aggregate  value  of  $182,541.21,  according  to  the  re- 
port of  the  appraisers  appointed  for  the  purpose  of  adjust- 
ing the  transfer  tax.  It  is  not  denied  that  the  personal 
property  of  Mrs.  Comer  was  bequeathed  to  her  husband 
"  to  have  and  to  hold  the  same  during  the  term  of  his  natural 
life,"  the  debts  and  funeral  expenses  of  Mrs.  Comer  being 
first  paid.  The  debts  and  funeral  expenses  being  discharged, 
John  H.  Comer  then  held  the  balance  of  such  personalty 
"  for  the  term  of  his  natural  life,"  with  certain  powers  super- 
added. On  the  nature  and  legal  effect  of  these  powers  it  is 
unnecessary  and  it  would  be  improper  for  the  surrogate  to 
express  an  opinion  in  this  proceeding.  On  the  life  estate 
to  John  H.  Comer  were  limited  what  appear  to  be  certain 
"  remainders  "  which  Mr.  Comer  in  any  event  chose  to  treat  as 
vested,  and  he  gave  effect  to  them  in  his  lifetime  or  by  provisions 
contained  in  his  own  last  will  and  testament.  The  value  of 
the  rights  of  those  so  entitled  in  remainder  under  the  will  of 
Anne  E.  Comer  aggregate  some  $53,000,  leaving  some  $129,- 
541.21,  more  or  less,  held  by  John  H.  Comer  for  his  life  but 
subject  to  no  legacies,  executory  interests  or  remainders  lim- 
ited in  the  will  of  Mrs.  Comer.  If  John  H.  Comer  took  by  the 
will  a  life  interest  only  in  the  surplus  of  $129,541.21,  then  as 
to  that  he  was,  by  virtue  of  the  will,  entitled  to  and  had  the 
same  right  of  possession,  enjoyment  and  disposition  as  he 
had  in  respect  to  the  other  property. 

It  must  be  apparent  that  the  courts  of  the  surrogates  have 
no  jurisdiction  to  direct  the  account  sought.     By  the  will  of 
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Anna  E.  Comer  her  husband,  John  H.  Comer,  was  both  a 
tenant  for  life  and  her  executor.  When  John  H.  Comer  dis- 
charged the  debts  and  paid  the  funeral  expenses  of  Mrs. 
Comer  his  executorial  functions  were  at  an  end.  His  tenure 
of  all  the  estate  passing  under  the  will  was  then  at  least  that 
of  tenant  for  life  in  possession,  with  certain  powers  super- 
added or  annexed  to  the  life  estate.  Whether  such  powers  are 
to  be  regarded  as  beneficial  or  in  trust,  it  is  unnecessary  and 
would  be  improper  for  the  surrogate  to  attempt  to  decide  in 
this  proceeding.  In  respect  to  all  such  property  as  Mr.  Comer 
held  as  life  tenant,  his  possession  was  precisely  the  same  as  if 
he  had  not  been  the  executor  of  his  wife  but  had  received  it 
from  a  third  persons  as  executor  of  his  wife's  will.  If  Mrs. 
Comer  had  not  named  her  husband  her  executor,  there  could 
have  been  no  claim  in  this  court  against  John  H.  Comer  for 
an  account  in  respect  of  the  property  enjoyed  by  him  at  least 
for  a  life  tenancy.  But,  even  as  it  is,  the  property  really 
sought  to  be  reached  in  this  proceeding  was  not  at  his  death 
held  by  John  H.  Comer  in  his  capacity  as  executor,  but  as 
tenant  for  life,  and  by  virtue  of  the  bequest  to  him  which  was, 
at  least,  for  the  term  of  his  own  life.  At  this  point  let  us  look 
for  a  moment  at  some  very  elemental  principles  which  are 
conceded  to  control  the  title  of  executors  in  legal  theory. 

The  title  of  an  executor  to  the  goods  and  chattels  of  a  de- 
ceased is  not  always  that  of  a  trustee  only.  In  modern  law 
various  legal  theories  are  properly  applied  to  the  possession 
of  executors,  according  to  the  facts  of  a  given  case.  In  the 
jurisprudence  which  underlies  all  modem  testamentary  suc- 
cession, the  title  of  an  executor  was  regarded  as  that  of  the 
testator,  because  he  was  eadem  persona  as  the  testator.  At 
common  law  the  executor's  title  was  sometimes  attributed  to 
the  fact  of  his  possession,  as  title  to  personal  property  is  pre- 
sumed from  the  mere  fact  of  possession.  Doubtless  the  pres- 
ent tendency  of  modem  jurisprudence  is  to  regard  the  execu- 
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tor  as  a  trustee,  both  for  creditors  and  legatees ;  but,  in  order 
to  apply  this  last  theory,  it  is  obvious  that  there  must  be 
creditors  or  legatees  or  other  cestuis  que  trustent  at  every 
stage  of  the  executor's  possession,  for,  if  the  theory  of  trust 
is  applied  to  such  a  possession,  the  trust  ceases  when  the  trust 
purposes  are  at  end.  With  this  retrospect  of  perhaps  too 
elementary  principles  for  such  a  well-argued  cause  as  this, 
we  proceed  to  examine  the  position  of  John  H.  Comer  under 
the  will  of  his  wife. 

The  modern  and  established  rule,  that  title  to  personal 
property  passing  under  a  will  vests  first  in  the  executor  qua 
executor,  is  admitted  to  have  no  application  where  the  testa- 
tor himself  by  specific  bequest  places  property  bequeathed  in 
the  possession  of  the  legatee.  When  a  man  is  both  legatee 
and  executor,  this  is  precisely  what  the  testator  does ;  and  the 
possession  of  a  person  so  situated  is  to  be  distinguished  from 
that  of  a  mere  executor  who  is  not  a  legatee.  As  far  as  legal 
requirements  exact,  John  H.  Comer's  possession  will  be  that 
of  executor,  but  no  further.  His  possession  of  the  personal 
property  was  at  his  death  that  of  a  life  tenant  in  possession. 
The  case  of  Leggett  v.  Stevens,  186  N.  Y.  70,  shows  that  such 
would,  we  think,  be  the  conclusion  of  the  Court  of  Appeals  on 
this  point  for  the  purposes  of  this  cause.  In  Leggett  v. 
Stevens  the  life  tenant  and  the  administratrix  with  the  will 
annexed  of  her  husband  were  the  same  person,  and  her  sepa- 
rate existence  in  her  representative  capacity  was  not  confused 
with  her  rights  and  obligations  as  tenant  for  her  own  life  of 
personal  property  in  her  possession  but  passing  to  her  under 
the  will  of  her  husband.  Had  Mrs.  Comer  named  some  other 
than  her  husband  her  executor,  such  executor  would  have  been 
justified  in  giving  to  John  H.  Comer  (even  if  life  tenant  only, 
in  view  of  the  powers  committed  to  him  over  the  corpus)  j 
unrestricted  possession  of  the  personal  property,  leaving  it  to 
the  possible  remaindermen  to  settle  their  ri^ts  with  the  ten- 
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ant  for  life.  In  that  event  the  executor's  accountability 
would  have  been  at  an  end.  He  would  thereafter  have  been 
*^  discharged  of  all  liability  and  divested  of  all  power  con- 
cerning it."  Smith  V.  Van  Nostrand,  64  N.  Y.  278,  286; 
Leggett  V.  Stevens,  186  id.  70,  86;  Matter  of  Ungrich,  48 
App.  Div.  594,  597.  The  mere  fact  that  in  this  cause  John 
H.  Comer  was  both  tenant  for  the  term  of  his  own  life  and 
executor  does  not  change  the  rule  of  law  last  indicated.  As 
to  the  administrators  of  Mrs.  Comer  with  the  will  annexed, 
their  position  is  the  same  as  if  they  themselves  had  delivered 
the  personal  property  to  John  H.  Comer,  the  tenant  for  his 
own  life  at  least.  The  rights  and  obligations  of  such  adminis- 
trators in  respect  of  such  property  so  surrendered  would 
ipso  facto  have  terminated. 

It  is  obvious  from  the  facts  submitted  on  the  hearing  for 
other  ends  that  John  H.  Comer  treated  himself  as  tenant  for 
life  in  possession  with  powers  superadded,  and  it  seems  to  the 
surrogate  that  Mr.  Comer  acted  advisedly  in  so  regarding 
himself.  This  being  so,  the  administrators  of  Anna  E.  Comer 
with  the  will  annexed  have  no  title  to  an  accounting  in  this 
court  against  the  executor  of  John  H.  Comer,  deceased.  The 
claims,  if  any,  in  respect  of  such  property  by  third  persons 
must  be  adjudicated  in  some  other  way. 

The  jurisdiction  of  the  courts  of  the  surrogates  to  construe 
wills  and  testaments  for  the  purposes  of  accountings  is  a  very 
special  and  restricted  one.  It  must,  however,  be  conceded 
that  in  a  limited  form  the  jurisdiction  of  courts  of  probate  in 
this  State  to  construe  wills  is  not  always  express,  as  sometimes 
said,  for  incidentally  it  is  sometimes  necessary  for  such  courts 
to  construe  wiUs  in  order  to  enforce  a  recognized  jurisdiction. 
Burgess  v.  Marriott,  8  Curt.  424;  Garlock  v.  Vandervoort, 
128  N.  Y.  874.  Surrogates  are  now  specially  empowered  in 
this  State  on  probates  to  construe  wills  by  section  2624  of  the 
Code  of  Civil  Procedure.     But  that  section  has  no  applica- 
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tion  or  relation  to  this  proceeding  brought  on  by  a  citation 
issued  under  section  ^606  of  the  Code  of  Civil  Procedure. 
That  the  powers  of  the  surrogates  to  construe  wills  on  account- 
ings are  very  restricted  and  only  exist  when  incidental  to  an 
accounting  actually  in  court  was,  we  think,  in  the  mind  of 
the  court  in  Legett  v.  Stevens  when  they  doubted  the  juris- 
diction of  the  surrogate  in  that  case.  See  Leggett  v.  Stevens, 
77  App.  Div.  620.  This  doubt  seems  to  have  been  shared 
in  by  those  who  sought  relief  in  independent  and  proper 
action  in  the  case  of  Seaward  v.  Davis,  198  N.  Y.  415.  All 
the  jurisdiction  which  the  courts  of  the  surrogates  possess 
over  compulsory  accountings  of  executors  of  executors  is  now 
to  be  found  in  section  2606  of  the  Code  of  Civil  Procedure, 
enacted  in  the  year  1880  and  since  amended.  It  can  hardly 
be  contended  that  that  section,  even  as  amended,  affords  a 
jurisdiction  to  construe  a  will  further  than  is  absolutely  es- 
sential to  an  accounting  already  pending  under  that  section. 
Where  it  appears  that  petitioners  have  no  standing  to  demand 
an  accounting,  or  that  the  executor  of  the  executor  has  no 
property  of  the  former  executor  for  which  either  was  account- 
able to  the  party  seeking  the  accounting,  the  jurisdiction  of 
this  court  for  any  purpose  of  construction  of  the  will  is 
clearly  at  an  end.  It  is  for  this  reason  that  it  is  deemed  im- 
proper for  the  surrogate  to  express  an  opinion  on  many  of  the 
very  interesting  points  made  in  the  very  able  briefs  of 
counsel. 

In  order  to  obtain  an  accounting  under  section  2606  of  the 
Code  of  Civil  Procedure,  the  petitioners  must  show  that  they 
have  a  right  or  title  to  the  accounting  sought,  and  that  the 
respondent  is  obliged  by  law  to  such  an  account.  It  seems  to 
the  surrogate  clear  that  the  petitioners,  as  administrators  of 
Anna  E.  Comer  with  the  will  annexed,  have  no  standing  to 
demand  the  account  sought,  and  that  John  H.  Comer  at  his 
death  held  the  property,  formerly  of  his  wife,  at  least  as  ten- 
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ant  for  the  life  of  John  H.  Comer  and  not  as  the  executor  of 
Anna  E.  Comer,  and  that  the  petitioners  have  failed  to  bring 
themselves  within  section  2606  of  the  Code  of  Civil  Pro- 
cedure. The  prayer  of  the  petitioners  is,  therefore,  refused. 
Submit  order  in  conformity  with  this  opinion. 
Decreed  accordingly. 


In  the  Matter  of  the  Judicial  Settlement  of  the  Account  of 
John  J.  Nestell,  as  Executor  and  Trustee,  Etc.,  of 
Joseph  B.  Haet,  Deceased. 

{ Surrogate's  Court,  New  York  County,  May,  1911.) 

Case — Settlement — Who  May  Settle  Case. 

SUBBOOATES'   GOUBTS — PBOCEDUBE  AND  REVIEW — ReFEBEES,   AUDFTOBS  AND 

Assistants — Findings;  Decision  on  Refobt. 

In  reviewing  exceptions  to  the  report  of  a  referee,  appointed 
under  section  2546  of  the  Code  of  Civil  Procedure,  to  hear  and 
determine  the  Issues  of  fact  in  a  contested  accounting,  the  juris- 
diction  of  the  surrogate  is  in  the  nature  of  that  possessed  by  a 
court  of  review  or  appeal;  and,  in  the  disposition  of  the  questions 
or  issues  referred  and  embraced  in  the  report  of  the  referee,  the 
surrogate  is  not  called  upon  to  make  any  additional  or  independent 
findings. 

A  referee  appointed  under  section  2546  of  the  Code  of  Civil 
Procedure  has  no  power,  upon  the  settlement  of  a  case  on  appeal 
from  a  decree  of  the  surrogate  entered  upon  the  referee's  report, 
to  pass  upon  requests  to  find  upon  a  question  of  fact  or  law. 

Where  an  appeal  is  taken  from  a  decree  entered  by  a  surrogate 
upon  the  report  of  a  referee  appointed  under  section  2546  of  the 
Code  of  Civil  Procedure  to  try  the  issues  of  fact  in  a  contested 
accounting,  and  the  referee  before  whom  the  case  was  noticed  for 
settlement  is  disqualified  from  acting  by  reason  of  his  appointment 
as  a  Justice  of  the  Supreme  Court,  it  is  the  duty  of  the  surrogate 
to  entertain  a  motion  to  settle  the  case  and  also  a  motion  to 
strike  out  proposed  amendments  thereto;  and,  in  the  event  of  tha 
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death  of  the  surrogate  before  making  a  decision  thereon,  his  suc- 
cessor in  ofDce  has  power  to  di8iK>se  of  said  motion. 
Affirmed  146  App.  Div.  940. 

Judicial  settlement  of  the  account  of  an  executor  and 
trustee. 

Bowers  &  Sands,  for  contestants. 

Flannagan  &  Erskine,  for  John  J.  Nestell. 

Charles  P.  Northrop,  for  executor. 

FowLEB,  S. — The  motions  now  before  the  court  have  re- 
quired a  consideration  more  prolonged  than  usual,  as  they  re- 
late to  proceedings  taken  before  the  late  surrogate  for  this 
-county. 

The  issues  of  fact  in  this  proceeding,  brought  originally 
for  the  judicial  settlement  of  the  account  of  John  J.  Nestell, 
•as  executor  of  Joseph  B.  Hart,  deceased,  were  heard  before 
the  Hon.  Edward  B.  Whitney,  the  referee  appointed  for  that 
purpose  by  the  late  Surrogate  Thomas.  The  report  of  the 
referee  was  subsequently  modified  by  Surrogate  Thomas  him- 
self, and  a  decree  was  then  made  by  that  surrogate  and  there- 
after duly  entered.    From  such  decree  an  appeal  was  prose- 

'  cuted  and  a  ^^  case "  to  that  end  was  submitted  for  settle- 
ment to  the  referee,  who  had  by  that  time  become  a  justice  of 
the  Supreme  Court  of  the  State  of  New  York.  The  appel- 
lant accordingly  moved  before  Surrogate  Thomas,  claiming, 
in  substance,  that  the  former  referee,  by  reason  of  the  fact 
that  he  had  then  become  justice  of  the  Supreme  Court,  was 

'  disqualified  to  act  further  and  could  not  settle  the  case  on 
appeal,  and  that  such  ^^  case  "  should  be  settled  by  Surrogate 
Thomas  himself,  or  in  such  manner  as  he  should  direct.  Be- 
fore that  motion  was  decided  the  appellant  again  moved,  ask- 
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ing  the  surrogate  to  set  aside  certain  amendments  to  the 
^*  case  "  proposed  by  the  respondents  on  the  appeal.  Both  of 
these  amendments  were  pending  before  Surrogate  Thomas 
when  his  death  intervened.  Such  being  the  situation,  two 
motions  are  now  made  before  the  present  surrogate:  The 
respondents  move  that  the  settlement  of  the  case  on  appeal, 
and  the  motion  of  the  appellant  to  strike  out  certain  pro- 
posed amendments  to  the  case  on  appeal  remaining  undis- 
posed of  at  the  death  of  Surrogate  Thomas,  shall  be  continued 
before  me  as  the  present  incumbent  of  the  office  of  a  surrogate 
for  this  county,  and  that  the  case  on  appeals  shall  also  be  set- 
tled by  me  as  proposed  by  respondents. 

The  appellants,  on  the  other  hand,  move  to  vacate  the  de- 
cree mentioned,  the  order  of  reference  and  all  the  proceedings 
had  thereunder,  and  for  the  new  appointment  of  a  referee 
and  another  trial  of  the  issues  of  fact,  to  be  had  before  such 
referee,  so  appointed. 

Such  is  the  substance  of  the  motions  now  to  be  determined 
by  me,  after,  however,  the  advantage  of  hearing  the  argu- 
ments of  counsel  for  all  the  parties. 

On  the  motions  before  me  it  is  contended  for  the  appellant 
in  substance  that,  as  the  referee  and  Surrogate '  Thomas  are 
both  dead,  certain  additional  findings  of  fact  and  conclusions 
of  law,  to  which  appellant  conceives  himself  to  be  of  right 
entitled,  cannot  be  passed  upon,  and  that  appellant's  case  on 
appeal  cannot,  therefore,  be  settled  at  all.  It  is  urged  that  no 
power  to  make  such  findings  longer  resides  anywhere. 

It  is  also  contended  in  behalf  of  the  appellant  that  Surro- 
gate Thomas  erred  in  modifying  the  report  of  the  referee  in 
respect  of  a  matter  of  interest  chargeable  to  the  accountant. 
This  last  contention  goes  to  the  merits  and  will  come  prop- 
erly before  the  appellate  court,  and  cannot  be  the  subject  of 
consideration  by  me. 

It  is  apparent  that,  if  the  appellant's  contentions  other  than 
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the  last  are  well  founded,  the  conditions  of  the  procedural  law 
in  this  State  leave  much  to  be  desired.  The  present  surro- 
gate would  regard  it  as  most  unfortunate  if,  after  a  trial  be 
fore  a  painstaking  and  highly  accomplished  referee,  and  his 
report  passed  on  by  the  decree  of  the  learned  surrogate  at 
whose  instance  such  reference  was  made,  the  costly  proceed- 
ings already  had  must  go  for  naught  to  the  parties  concerned. 
As  an  abstract  question,  it  does  not  seem  possible  that  such 
can  be  the  state  of  the  law  on  this  head. 

The  sections  of  the  Code  of  Civil  Procedure  bearing  on  the 
subject  under  consideration  will  now  be  briefly  reviewed. 
Section  2545,  it  may  be  remarked  in  passing,  has  no  relation 
to  findings  made  or  to  be  made  on  a  reference,  but  governs  a 
case  where  the  trial  of  an  issue  of  fact  is  before  the  surrogate 
himself. 

Under  section  S546  of  the  Code  of  Civil  Procedure  a  sur- 
rogate may,  in  his  discretion,  appoint  a  referee  to  examine  the 
account  and  hear  and  determine  all  questions  arising  in  a  pro- 
ceeding for  the  judical  settlement  of  an  account  of  an  exec- 
utor and  trustee,  and  the  surrogate  may  confirm  or  modify 
the  report  of  such  referee  as  circumstances  require.  In  re- 
viewing the  exceptions  to  a  report  of  a  referee  appointed 
under  section  2546,  Code  of  Civil  Procedure,  to  hear  and  de- 
termine the  matters  so  referred,  the  surrogate's  jurisdiction 
is  in  the  nature  of  that  possessed  by  a  court  of  review  or 
appeal;  and  the  surrogate  himself  is  not  called  upon  to  make 
any  additional  or  independent  findings,  upon  his  sentence,  or 
disposition,  whatever  it  may  be,  of  the  questions  or  issues  so 
referred  and  embraced  In  the  report  of  such  a  referee.  Matter 
of  Yetter,  44  App.  Div.  404 ;  affd.,  162  N.  Y.  615 ;  Matter  of 
McAleenan,  53  App.  Div.  198;  Matter  of  Bettman,  65  id. 
229 ;  Matter  of  Niles,  47  Hun,  348 ;  Matter  of  Mellen,  56  id. 
553.  It  was  the  duty  of  the  referee  to  settle  the  case  and 
exceptions,  and  he  had  no  power  to  go  beyond  what  actually 
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took  place  before  himself  and  superadd  new  findings  or  pass 
upon  proposed  additional  findings  after  the  decision  or  decree 
of  the  surrogate. 

Section  25469  Code  of  Civil  Procedure,  which  prescribes 
among  other  things  the  powers  and  duties  of  a  referee  in  a 
proceeding  referred  under  that  section,  superseded  the  former 
laws,  providing  for  the  appointment  of  auditors  and  referees 
by  the  surrogate.  S  R.  S.  94,  §  64,  being  pt.  2,  chap.  6,  til. 
S,  art.  S,  §  64  of  the  R.  S.,  amd.  by  Laws  of  1870,  chap.  859, 
§  6.  Section  S546,  Code  of  Civil  Procedure,  now  confers 
upon  the  referee  appointed  under  that  section  the  same  power 
as  a  referee  appointed  by  the  Supreme  Court  for  the  trial  of 
an  issue  of  fact  in  an  action,  and  it  makes  the  provisions  of 
the  Code  of  Civil  Procedure  applicable  to  a  reference  by  the 
Supreme  Court  apply  to  a  reference  under  section  2546, 
Code  of  Civil  Procedure,  in  so  far  as  they  can  be  applied  in 
substance  without  regard  to  the  form  of  the  proceeding.  The 
sections  thus  made  applicable  would  appear  to  be,  in  the 
main,  sections  997,  1022  and  1023  of  the  Code  of  Civil 
Procedure. 

Let  us  consider  for  a  moment  the  effect  of  these  sections 
upon  the  questions  involved  in  the  motions  now  before  the 
surrogate.  Section  997  (relating  to  settlement  of  case  and  ex- 
ceptions), section  1022  (referring  to  findings  of  fact  and 
conclusions  of  law  upon  the  trial)  and  section  1023  (relative 
to  the  passing  upon  the  findings  of  fact  and  rulings  on  ques- 
tions of  law)  afford  no  justification  for  a  contention  that  a 
referee  appointed  either  in  this  court  or  in  the  Supreme 
Court  has  the  power,  upon  the  settlement  of  a  "  case,"  to  pass 
upon  requests  to  find  upon  a  question  of  fact  or  law.  Wain- 
man  V.  Hampton,  110  N.  Y.  429;  Palmer  v.  Phenix  Ins. 
Co.,  22  Hun,  224.  Such  a  power  upon  the  settlement  of  a 
case  is  exclusively  referable  to  a  trial  by  the  surrogate 
under  section  2545,  Code  of  Civil  Procedure.    Matter  of  Niles, 
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47  Hun,  348.  The  incongruity,  not  to  say  the  absurdity, 
of  requiring  a  referee  appointed  by  a  surrogate  to  pass  upon 
requests  to  find  facts  or  rule  upon  questions  of  law  after  the 
surrogate  has  reviewed  the  referee's  report  and  exceptions 
thereto,  seems  apparent.  Such  a  practice  would  lead  to  end- 
less embarrassment  and  confusion  and  be  productive  of  in- 
equitable results.  It  certainly  finds  no  countenance  in  the 
statute,  or  any  other  scheme  of  orderly  procedure. 

In  the  present  cause  the  referee  before  whom  the  ^^  case '' 
was  noticed  for  settlement  was  disqualified  from  acting  by 
reason  of  his  having  been  appointed  a  justice  of  the  Supreme 
Court  of  this  State.  Countryman  v.  Norton,  21  Hun,  17; 
Heerdegen  v.  Loreck,  17  App.  Div.  616.  It  consequently 
became  the  duty  of  Surrogate  Thomas  to  entertain  the  motion 
by  the  appeUant  to  settle  the  **  case,"  and  also  the  other 
motion  to  strike  out  the  amendments  proposed  to  it,  and  thus 
dispose  of  the  entire  matter,  as  completely  and  effectively  as 
the  referee  could  have  done  had  he  not  been  disqualified. 
Code  Civ.  Pro.,  §  997,  made  applicable  to  Surrogates'  Courts 
by  Code  Civ.  Pro.,  §  2646. 

Surrogate  Thomas  having  died  before  a  decision  upon  such 
motions,  I  entertain  no  doubt  of  the  power  of  his  successor 
to  dispose  of  them.  Matter  of  Lawrence,  68  N.  Y.  Supp. 
697;  Matter  of  Johnson,  27  Misc.  Rep.  167.  The  respond- 
ents' motion  for  such  disposition  is,  therefore,  properly  made, 
and  the  questions  involved  therein,  as  well  as  those  raised 
for  the  first  time  by  the  motion  of  the  appellant  for  the 
vacatur  of  all  the  proceedings  subsequent  to  the  filing  of  the 
objections  to  the  account,  and  for  a  new  trial,  are  properly 
before  me  for  decision. 

From  what  has  been  said  before,  it  is  plain  to  me  that  none 
of  the  grounds  relied  upon  by  the  appellant  is  sufficient  to 
warrant  the  granting  of  his  motion.     It  is,  therefore,  denied. 

The  motion  of  the  respondents  is  granted,  and  the  amend- 
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ments  proposed  by  them  are  allowed,  and  the  proposed  **  case,'^ 
as  so  amended,  is  settled  as  the  ^*  case ''  to  be  heard  upon  the 
appeal.     Notice  orders  for  settlement. 
Decreed  accordingly. 


In  the  Matter  of  the  Probate  of  the  Last  Will  and  Testa- 

.ment  of  Bridget  Lehke,  Deceased. 

{8urroga4&s  Court,  Kings  CoutUy,  June,  1911.) 

WnXfi — iNTiaiFBETATION  AND  CONSTBUCTION — ^TeBMS  DEFINING  QUANTUIC 
OB  DUBATION  OF  ESTATES  OB  InTEBESTS — RULES  AND  IlIPUCATIONS — 

Life  Estate  With  Poweb  to  Use  Pbincipal. 

Where  the  word  ''used**  is  employed  in  a  will  in  respect  to 
the  income  of  a  trust  estate  to  denote  its  payment  or  expenditure, 
when  subsequently  employed  in  the  same  will  in  a  provision 
relating  to  so  much  of  the  principal  as  the  proper  care  of  the 
beneficiary  may  require,  it  should  be  interpreted  in  the  same 
sense  as  contemplating  the  consumption  of  the  principal  for  the 
purposes  specified. 

Pboceeding  upon  the  probate  of  a  will. 

Nicholas  Dietz,  for  proponent. 

George  S.  Dowling,  for  Gustave  Lehre. 

Jacob  I.  Bergen,  special  guardian. 

Ketcham,  S. — The  trust  for  the  husband  contemplates  the 
consumption  of  the  principal  of  the  residue  to  such  extent  as 
the  proper  care  of  the  beneficiary  may  require  and  the  dis- 
cretion of  the  trustees  shall  prescribe. 
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The  terms  of  the  gift  in  trust  are  not  that  the  income  shall 
be  paid  out,  or  used,  or  expended,  but  that  the  residue  is  to 
be  "  used,  paid  out  and  expended  to  properly  care  for  or  have 
cared  for,  my  husband  aforesaid,  and  to  maintain  him  in 
said  Hospital,  in  a  good  and  proper  manner." 

Throughout  the  will  are  many  provisions  that  certain 
amounts  therein  given  shall  be  ^*  used,"  and  in  one  instance 
there  is  a  gift  of  $500  to  a  legatee  named  ^^  to  be  used,  paid 
out  and  expended  by  him  for  the  care  of  my  grave."  In 
none  of  these  cases  is  it  possible  that  the  words  contemplating 
a  use  or  payment  or  expenditure  would  be  satisfied  except  by 
the  consumption  of  the  principal.  The  same  words  must 
mean  the  same  thing  in  their  several  repetitions.  The  testa- 
trix has  set  up  her  own  vocabulary,  by  which  interpretation 
is  controlled.  As  to  what  shall  be  done  with  the  fund  in  the 
event  of  the  death  of  the  beneficiary,  there  is  no  need  for 
present  interpretation. 

The  decree  of  probate  will  embody  the  foregoing  construe* 
tion. 

Decreed  accordingly. 


In  the  Matter  of  Proving  the  Last  Will  and  Testament  of 

Rose  Edna  Meyer. 

(Surrogate's  Court,  New  York  County,  June,  1911.) 

SUBBOGATES'    CorBTS — ^NaTUBE    AND    EXTENT    OF    JUBISOIGTION — ^E^BOBATE 
AND   CONSTBUCnON    OF    WiLLS — CONSTBUCTION — ON    PBOCEEDINGS   FOB 

Pbobate — Extends  Only  to  a  DisPOsmoN  of  Pbofebty. 
Wills — Pbobate,  Establishment  and  Annulment — Pbobate:  Expung- 
ing Matteb  fbom   Will:   Admission  of   Pabts  ob  of  Detached 
Wbitings — Refusal  of  Pbobate  to  Scandalous  Matteb. 
The  surrogate's  power   to  construe  a  testamentary  instrument 
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in  the  course  of  a  proceeding  for  its  probate  does  not  extend  to 
a  provision  for  the  appointment  of  a  testamentary  guardian  but  is 
confined  to  a  disposition  of  property  and  can  be  exercised  only 
when  probate  is  decreed. 

The  surrogates  of  this  State  are  without  power  to  expunge 
matter  from  an  original  will. 

The  power  of  a  surrogate  to  refuse  probate  and  record  to  matter 
that  is  scandalous,  yituperative  or  scurrilous,  if  It  exists,  should 
be  sparingly  exercised  and  only  where  the  matter  complained  of 
is  grave  enough  to  be  harmful  to  the  parties  who  invoke  such 
power. 

See  75  Misc.  57a 

Pboceeding  upon  probate  of  a  will. 

Harry  Robitzek  (Ernest  Hall,  of  counsel),  for  proponents. 

Jacob  H.  Com,  for  husband  of  testatrix,  respondent. 

FowLEB,  S. — The  respondent  appears  in  a  proceeding  for 
probate  and  asks  (1)  that  an  appointment  by  the  testatrix  of 
a  guardian  for  her  child  (contained  in  a  codicil  to  her  will) 
be  construed  as  null  and  void  and  not  dispositive;  and  (2)  that 
certain  matter  complained  of  be  struck  out  of  the  codicil  as 
scandalous,  scurrilous,  improper  and  not  dispositive.  In  re- 
spect of  the  first  request  to  the  surrogate,  to  construe  a  testa- 
mentary appointment  of  guardian  out  of  the  codicil,  it  must 
be  apparent  that  the  surrogate  has  no  such  power.  The 
surrogate's  power  to  construe  a  testamentary  instrument  in 
the  course  of  a  proceeding  to  probate  is,  by  the  terms  of  the 
act  (§  2624,  Code  Civ.  Pro.),  confined  to  a  disposition  of 
property,  and  then  can  be  exercised  only  provided  probate  is 
decreed. 

The  suggestion  that  the  legality  of  the  nomination  of  the 
guardian  by  testatrix  for  her  child  is  before  the  surrogate 
because  the  respondent  attempts  to  put  in  issue  the  construc- 
tion of  the  will  under  section  2624,  Code  Civ.  Pro.,  cannot 
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be  entertained  for  an  instant.  Such  a  power  of  construction 
relates  only  to  a  disposition  of  property,  and  this  instrument 
which  the  respondent  wishes  considered,  the  same  respondent 
claims  is  not  testamentary  because  it  is  not  a  disposition  of 
property.  He  has  excluded  himself  from  an  invocation  of 
that  section  by  the  force  of  his  contention  that  the  codicil  is 
not  a  disposition  of  property.  Some  consistency  is  necessary 
to  the  validity  of  legal  positions. 

But  the  motion  to  expunge  matter  alleged  to  be  scandalous 
and  improper  from  the  codicil  is  on  another  foot,  and  such  a 
motion  may  well  be  made  at  any  time  before  the  decree  of 
probate  passes,  if  it  can  be  entertained  at  all. 

It  will  be  observed  that  the  motion  here  is  to  strike  the 
alleged  offensive  matter  out  of  the  original  paper  propounded 
as  a  codicil,  and  that  it  is  not  a  motion  to  refuse  probate  and 
record  to  such  matter. 

The  power  of  the  surrogates  of  this  State  to  expunge 
matter  from  an  original  will  in  any  case,  to  my  mind  does 
not  exist.  It  is  true  the  paper  is  in  court  and  the  proceeding 
on  it  is  in  rem^  or  **  quasi  in  rem!^  as  is  sometimes  more  accu- 
rately said.  But  the  will  and  codicil  are  not  to  be  kept 
always  in  court,  and  after  probate  and  copy  in  the  register 
or  record  of  wills  they  are  to  be  returned  to  the  proponent  or 
his  representative  in  the  usual  course. 

There  does  not  seem  to  be  any  express  adjudication  of  a 
court  in  this  State  upon  the  surrogate's  power  to  expunge 
matter  from  an  original  will  or  codicil  brought  into  court  for 
probate,  but  on  general  principles  it  would  seem  apparent 
that  the  surrogate  possesses  no  such  power  as  that  invoked 
by  the  respondent.  The  codicil  is  not  the  property  of  the 
State ;  it  is  to  be  returned  after  record  to  a  rightful  claimant, 
and  the  power  of  courts  over  the  documentary  property  of 
the  citizens  of  the  State  is  subject  to  established  limitations. 
It  does  not  extend  by  implication  in  any  case  to  the  destruc- 
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tion  or  mutilation  of  property  entrusted  to  its  care  for  well- 
defined  purposes.  It  is  for  this  reason  that  a  testamentary 
paper  brought  into  court  should  never  be  marked  even  for 
identification.  The  proceeding  is  on  the  paper,  and  if  pro* 
bate  is  refused  the  document  is  returned  intact  and  un- 
harmed. 

A  decision  on  a  similar  motion  has  come  before  the  English 
courts.  In  the  year  1846  the  Prerogative  Court  refused  to 
expunge  from  the  original  will  matter  described  as  atrocious 
and  libelous,  but  excluded  such  matter  from  probate  and  from 
the  copy  kept  in  the  register,  stating  that  the  court  could 
not  expunge  matter  from  an  original  will  (Matter  of  Groods  of 
George  Wartnaby,  Deceased,  4  Notes  of  Cas.  in  Ecc.  476), 
and  there  are  earlier  decisions  reading  to  the  same  point. 
Curtis  V.  Curtis,  3  Add.  Ecc.  38.  The  principle  of  the  decision 
in  the  Groods  of  Wartnaby  seems  to  be  sound.  Consequently, 
the  respondent's  motion,  if  it  can  be  entertained  at  all,  can 
only  be  regarded  as  a  motion  to  refuse  probate  and  record  to 
the  alleged  offensive  matter,  and  not  as  a  motion  to  expunge 
matter  from  an  original  document. 

The  present  motion,  regarded  as  a  motion  to  refuse  pro- 
bate and  record  to  offensive  matter,  seems  also  in  IktUne  to 
involve  the  power  of  the  surrogate.  The  precise  extent  of 
the  powers  of  surrogates  regarded  as  judicial  officers  of  courts 
of  record  has  never  been  exhasutively  defined.  Brick's  Est, 
16  Abb.  Pr.  14;  Harris  v.  Ely,  25  N.  Y.  138,  148;  Tucker  v. 
Tucker,  4  Keyes,  136;  Stilwell  v.  Carpenter,  69  N.  Y.  414; 
8  Abb.  N.  C.  238,  268;  Koch  v.  Mayor,  162  N.  Y.  72,  78; 
Matter  of  Randall,  id.  608;  Matter  o<  Bolton,  169  id.  129; 
Matter  of  Runk,  200  id.  447,  460 ;  Matter  of  Bunting,  98  App. 
Div.  122.  That  the  surrogate  may  yet  possess  certain  unde- 
fined judicial  powers  as  incidental  to  the  specific  authority  con- 
ferred upon  him  is  to  be  inferred  from  the  repeal  in  1837 
(chap.  460)  of  the  excluding  provision  of  the  Revised  Statutes, 
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to  the  effect  that  no  surrogate  should,  under  pretext  of  in- 
cidental power  or  constructive  authority,  exercise  any  juris- 
diction whatever  not  expressly  given  by  some  statute  of  the 
State.  2  R.  S.  220,  221,  and  note  of  Revisers  on  chap.  2, 
Part  3,  R.  S.  That  provision  of  the  Revised  Statutes  was 
found  so  inconvenient  as  to  necessitate  its  repeal.  Where, 
then,  did  the  repeal  leave  the  jurisdiction  of  the  surrogates,  is 
the  unsettled  question.  But  without  attempting  to  express  at 
this  time  any  opinion  on  this  obscure  question,  it  is  apparent 
from  the  statute  itself  that  all  the  powers  of  the  surrogates  are 
not  purely  judicial.  Some  of  such  powers  are  purely  ad- 
ministrative. The  statute  prescribes  the  records  which  the 
surrogate  is  to  keep,  and  over  those  the  powers  of  the  surro- 
gate as  keeper  of  the  records  can  hardly  be  regarded  as  more 
judicial  than  the  similar  powers  of  the  county  clerk  or  a  regis- 
trar of  deeds  under  the  present  system. 

It  is  to  be  observed  that  the  powers  of  the  surrogates  in 
the  present  organization  of  the  State  are  judicial,  adminis- 
trative and  inquisitorial.  Every  one  of  these  powers  is  dis- 
tinct. As  a  judicial  officer  the  surrogate's  jurisdiction,  but 
not  the  mode  of  its  exercise  or  the  principles  of  its  construc- 
tion, is  prescribed  by  statute.  As  an  administrative  officer 
the  surrogate's  powers  and  duties  and  the  mode  of  their  execu- 
tion are  wholly  statutory.  His  inquisitorial  power,  very  lim- 
ited in  extent,  is  also  wholly  statutory.  The  last  power  is  not 
dissimilar  to  the  former  and  highly  responsible  power  of  a 
notary  or  prothonotary.  Indeed,  all  these  offices  are  borrowed 
from  the  same  ancient  house,  one  in  origin  wholly  foreign 
to  the  common  law  of  the  State,  except  in  so  far  as  that 
common  law  is  held  to  embrace  portions  of  the  civil  or  canon 
law. 

The  extensive  jurisdiction  of  the  surrogates  as  probate 
officers  and  the  exercise  of  their  powers  as  probate  judges  at 
the  audience,  or  in  other  words,  on  the  trial  of  matters  within 
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their  jurisdiction,  are  also  very  different  things.  It  is  gener- 
ally conceded  that  such  jurisdiction  may  be  prescribed  by 
statute,  and  yet,  that  the  exercise  of  the  powers  entrusted 
may  be  influenced  and  is,  as  a  fact,  influenced,  by  precedents 
of  courts  from  which  their  jurisdiction  is  borrowed.  Brown, 
Juris.  (2d  ed.)  421.  This  is  necessarily  true  whenever  an 
ancient  and  borrowed  jurisdiction  is  invested  in  a  judicial  of- 
ficer in  this  State  by  statute  or  constitutional  reservation. 
The  distinction  noted  is  not  always  observed  in  practice,  and 
its  neglect  gives  rise  occasionally  to  great  inaccuracies  of  state- 
ment. Jurisdiction  is  the  judicial  dicer e  jusy  but  how  the  pro- 
nouncement is  to  be  made  is  another  matter.  Sometimes  it 
is  regulated  by  practice  acts,  but  in  the  absence  of  such  regu- 
lation, by  the  ancient  precedents  derived  from  the  borrowed 
jurisdiction.    Pom.  Mun.  Law,  98,  99. 

Having  reference  to  the  outline  of  general  principles  just 
made,  I  confess  that  if  it  were  an  original  question  there 
would  be  to  my  mind  some  doubt  whether  the  surrogates  of 
this  State  are  now  invested  with  judicial  powers  over  the 
records  of  wills  to  such  an  extent  that  they  may  even  refuse 
to  decree  probate  to  any  part  of  a  testamentary  paper  held  to 
be  executed  with  due  solemnities  and  in  good  faith  propounded 
to  them  for  probate.  But  as  the  general  opinion  is  the  other 
way,  and  there  is  a  solitary  judicial  precedent  for  such  action, 
I  shall  in  this  matter  defer  to  such  precedent  and  not  regard 
it  as  an  open  question. 

The  precedent  to  which  I  refer  purports  to  be  based  largely 
on  a  statement  contained  in  the  text  of  Redfield  on  Wills, 
doubtless  a  treatise  of  some  weight  in  the  courts  of  this  coun- 
try. Similar  statements  are  adopted  in  Redfield's  Surrogate's 
Practice  (§  245),  but  the  only  reported  adjudication  in  this 
State  seems  to  have  been  made  by  the  surrogate  of  Kings 
county.  At  least,  I  find  no  other  adjudication  and  none  has 
been  brought  to  my  attention. 
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In  Matter  of  Bomar's  Will,  1  Pow.  Sum  86;  18  N.  Y. 
Supp.  214,  the  surrogate  for  Kings  county  refused  probate 
and  record  to  certain  matter  as  superfluous,  libelous  and  not 
dispositive.  Of  course,  it  begs  the  question  to  assume  that 
the  learned  surrogate  in  so  doing  acted  within  his  powers, 
but  I  can  do  no  otherwise,  if  I  am  to  follow  that  precedent 
at  this  time. 

The  English  precedents  excluding  portions  of  a  will  from 
probate  have  the  support  of  Redfield  on  Wills  (Sd  ed..  Ill, 
62,  63),  who  says:  ^^  We  see  no  reason  why  the  same  course 
may  not  be  pursued  here."  Even  if  the  surrogate  has  power 
to  refuse  probate  to  part  of  an  instrument  and  admit  other 
portions  in  case  of  fraud  or  mistake,  as  stated  in  Redfield  on 
Wills  (Burger  v.  Hill,  1  Bradf.  860;  Matter  of  Welsh,  1 
Redf.  288;  Bakers's  Will,  2  id.  179;  Ranken  v.  Janes,  10 
App.  Div.  400;  Matter  of  Janes,  87  Hun,  67;  affd.,  162 
N.  Y,  647;  Schouler,  Wills,  §  219;  Redf.  Surr.  Pr.,  §  246), 
no  allegation  of  fraud  or  mistake  is  involved  in  this  motion 
before  me. 

The  question  here  concerns  the  power  of  the  surrogate  to 
refuse  probate  and  record  to  a  paper  executed  in  due  form, 
where  no  allegation  of  fraud  or  mistake  appears.  It  seems  to 
me  that  on  the  question  of  the  surrogate's  power  over  a  public 
record  kept  under  the  recording  system  of  this  State  the 
English  precedents  afford  only  remote  analogies.  The  cases 
there  turn  solely  upon  the  judicial  powers  of  the  officer  in- 
vested in  England  with  the  probate  jurisdiction.  Such  pre- 
cedents cannot  bear  heavily  on  our  domestic  statutes  regu- 
lating the  record  of  transfers  of  title,  whether  such  transfers 
are  of  a  testamentary  nature  or  those  characterized  as  ^  trans- 
lative inter  vivos  *^ 

In  England  it  is  assumed  that  as  animus  testandi  is  essen- 
tial to  the  validity  of  a  will,  an  instrument  purporting  to  be 
a  will,  though  deliberately  executed  with  all  due  formalities, 
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if  not  intended  to  have  testamentary  operation  but  to  be  for 
some  collateral  purpose,  is  a  nullity  and  probate  will  be  re- 
fused. Lister  v.  Smith,  8S  L.  J.  Pr.  29.  There  are  other 
earlier  decisions  of  like  purport.  Nichols  v.  Nichols,  2  Phill. 
180.  If  the  English  cases  go  to  the  extent  of  asserting  that 
a  testamentary  paper,  duly  executed,  cannot  be  probated  if 
not  dispositive,  certainly  the  inferences  to  be  drawn  from  the 
adjudications  of  this  State  do  not  support  such  an  extensive 
power  in  the  surrogate.  Matter  of  Davis,  182  N.  Y.  468, 
aiFg.  105  App.  Div.  221,  686.  It  cannot  be  true  that  because 
a  testamentary  paper  is  not  dispositive  it  should  be  refused 
probate.  The  statute  authorizes  the  appointment  of  a 
guardian  by  will  (Dom.  Rel.  Law,  §  81),  and  a  will  to  that 
end  only  is  not  dispositive,  yet  it  is  probative.  Whether  the 
appointment  is  or  is  not  effective  is  dehors  the  instrument, 
and  should  not  be  considered  on  the  probate.  Matter  of 
Davis,  last  cited,  seems  an  authority  for  the  conclusion  in 
this  State  that  on  a  mere  probate  proceeding  the  internal 
conditions  of  a  testamentary  paper  or  its  external  operations 
on  property  should  not  be  considered.  In  so  far  as  possible 
a  court  of  first  instance  is  bound  to  give  effect  to  even  the 
implications  contained  in  the  decisions  of  the  superior  courts 
of  its  own  jurisdiction. 

There  is,  as  it  seems  to  the  surrogate,  enough  in  the  papers 
propounded  in  the  cause  at  bar  to  raise  the  presumption  that 
such  papers  were  executed  in  good  faith  as  a  will  and  codicil 
under  the  Statute  of  Wills  now  in  force,  and  that  they  ought 
not  to  be  refused  probate  by  reason  of  external  suggestions 
that  they  were  not  intended  to  be  operative  as  a  last  will  and 
testament. 

Assuming,  however,  that  the  power  exists  in  the  surrogate 
to  refuse  probate  and  record  to  matter  clearly  scandalous, 
vituperative  or  scurrilous,  it  is  generally  admitted  that  such 
a  power  should  be  sparingly  exercised.     In  Goods  of  Hony- 
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wood,  L.  R.  (2  P.  &  D.)  261 ;  Schecker  v.  Woolsey,  2  App. 
Div.  62,  64. 

As  the  matter  complained  of  by  respondent  on  this  motion 
before  me  is  not  in  my  judgment  grave  enough  to  be  harmful 
to  respondent,  I  prefer  not  to  exercise  the  power  invoked, 
even  if  I  possess  it.  The  motion  of  the  respondent  is,  therefore, 
denied. 

Decreed  accordingly. 


In  the  Matter  of  Proving  the  Last  Will  and  Testament  of 

Rose  Morrisey,  Deceased. 

(Surrogate's  Courts  New  York  County ^  June,  1911.) 

Wills — Intekpbetation  and  Gonstbuctign — ^Designations  and  Db- 
soEiFTiONS  or  Pboperty,  Funds,  etc. — Pabticulab  Terms  of  Doubt- 
ful liEANiNG — Residuary  Glauses  Referbino  to  Specifeo  Pbopt 
erty. 

A  bequest  to  a  sister  of  testatrix  of  all  of  the  remainder  and 
residue  of  personal  property  of  which  she  might  die  posseissed 
consisting  of  clothing,  jewelry  and  bric-a-brac,  and  in  addition 
thereto  ten  shares  of  corporate  stock  standing  in  her  name  on 
the  books  of  the  company,  is  to  be  construed  as  a  general  residuary 
bequest  under  which  the  legatee  takes  money  on  deposit  in  a  sav- 
ings bank  to  the  credit  of  the  testatrix  who  presumptively  did 
not  intend  to  die  intestate. 
See  75  Misc.  52 ;  76  Misc.  136. 

Proceeding  upon  the  probate  of  a  will. 

Wallace,  Butler  &  Brown,  for  proponent. 

George  G.  Reynolds,  2d,  special  guardian  for  Ann  Mor- 
risey and  Helen  Morrison. 
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Arthur  T.  OXeary,  special  guardian  for  Mary  and 
Katherlne  Kerlin. 

J.  J.  Karbry  O'Kennedy,  for  Nora  Currie,  contestant. 

Fowler,  S. — The  testimony  taken  upon  the  hearing  clearly 
establishes  the  factum  of  the  will,  and  probate  of  the  paper 
propounded  must  be  decreed. 

The  special  guardian  of  an  incompetent  sister  and  of  an 
infant  heir  at  law  and  next  of  kin  presents  for  construction 
the  fourth  clause  of  the  will,  claiming  in  substance  that  it  is 
not  a  true  residuary  clause,  and  in  consequence  that  there  is 
a  resulting  intestacy  as  to  a  sum  on  deposit  in  the  Emigrant 
Savings  Bank.  The  clause  submitted  for  construction  reads 
as  follows: 

*'  Fourth.  I  give  and  bequeath  to  my  sister  Mary  J.  Kerlin 
all  of  the  remainder  and  residue  of  my  personal  property,  of 
which  I  may  die  possessed,  consisting  of  clothing,  jewelry 
and  bric-a-brac ;  and  in  addition  thereto  the  ten  shares  of  thei 
corporate  stock  of  the  Pennsylvania  Railroad  Company,  which 
now  stand  in  my  name  on  the  books  of  the  company.** 

The  property  affected  by  the  fourth  clause  is  wholly  per- 
personal  property.  Unless  the  sum  in  bank  passes  under  this 
clause,  it  is  not  disposed  of  by  the  will. 

The  draftsman  of  the  will  was  not  a  lawyer,  but  by  occu- 
pation a  stenographer  and  imperfectly  familiar  with  legal 
forms.  The  testatrix  was,  therefore,  practically  inops  consUii. 
An  intention  not  to  die  intestate  may  generally,  under  such 
circumstances,  be  presumed.  Matter  of  Knoblauch,  81  Misc. 
Rep.  418.  The  question  here  is,  does  the  language  of  this 
will  forbid  the  surrogate  to  presume  for  such  a  general  in- 
tention ? 

There  is,  doubtless,  a  recognized  distinction  in  law  between 
a  general  residuary  bequest  and  a  limited  residuary  bequest^ 
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or  one  which  the  testatrix  intends  to  have  a  limited  effect 
only.  If  the  fourth  clause  is  not  a  general  residuary  bequest, 
under  the  circumstances  narrated,  partial  intestacy  ensues, 
and  the  sum  in  bank  does  not  pass  to  the  sister  mentioned 
therein. 

It  seems  to  the  surrogate  that,  under  the  circumstances 
of  this  particular  will,  the  general  intention  not  to  die  in- 
testate should  be  presumed  (Lamb  v.  Lamb,  ISl  N. 'Y.  2S7, 
884;  Williams  v.  Petit,  188  App.  Div.  894),  and  the  fourth 
clause  construed  to  be  a  general  residuary  bequest,  unless 
the  language  of  the  will  forbids  such  a  construction.  In 
ascertaining  the  intention  of  the  testatrix,  it  must  be  con* 
ceded  that  the  court  cannot  infer  an  intention  which  is  op- 
posed to  the  expressed  Intention  of  the  testatrix.  The  ex- 
pressed intention  always  governs  a  mere  inference.  Infer- 
ence and  conjecture  are  very  dangerous  elements  of  construc- 
tion, and  the  legal  meaning  of  the  words  actually  employed 
by  the  testatrix  is  the  real  boundary  of  judicial  construction. 
See  Coleridge,  J.,  in  Shore  v.  WUson,  9  CI.  &  F.  525. 

The  fundamental  question  for  determination  here  is  whether 
the  testatrix,  by  reason  of  her  enumeration  of  particular 
items  after  a  general  gift  to  her  sister  ^^  of  the  remainder 
and  residue  of  my  (her)  personal  property,"  discloses  an  in- 
tention to  limit  such  general  bequest  to  the  items  immediately 
afterward  enumerated  in  the  fourth  or  residuary  clause  of 
her  will?  In  the  solution  of  such  question  the  court  is  bound 
by  precedent,  and  it  cannot  proceed  according  to  some  arbi- 
trary standard  of  its  own. 

The  words  ^^  consisting  of "  in  the  fourth  clause  are,  I 
think,  intended  to  denote  ^^  including,"  or  ^*  as  follows,"  or 
some  like  words,  and  not  to  be  restrictive.  But  the  case  is 
not  free  from  diflSculties. 

The  adjudications  disclose  that  the  operation  of  general 
gifts  of  the  residuary  is  at  times  defeated  by  the  enumera- 
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tion  of  particular  items.  But  this  is  not  invariably  the  rule. 
See  Matter  of  Miner,  146  N.  Y.  121,  and  cases  there  cited 
at  p.  lS4i.  In  Matter  of  Miner  the  rule  was  recognized,  in 
the  instance  of  an  inartificial  holograph,  that  the  enumera- 
tion of  particular  items  after  a  gift  of  all  the  rest  and  residue 
of  testator's  estate  was  not  intended  to  be  restrictive  of  the 
general  gift.  The  exception  thus  recognized  is  not  peculiar 
to  our  own  jurisdiction.  It  is  one,  I  think,  generally  applied, 
under  peculiar  circumstances,  by  the  testamentary  law  of  all 
ages  and  places. 

While  the  law  of  other  jurisdictions  can  never  be  controlling 
in  our  own,  it  is  sometimes  cogent  by  way  of  illustration  of 
a  principle  founded  on  good  sense  and  just  reason.  It  was 
a  rule  of  the  Roman  law  that  when  a  testator,  from  awkward- 
ness, adds  to  a  general  bequest  of  a  class,  subclasses  or  indi- 
viduals belonging  to  it,  the  addition  is  treated  as  superfluous 
and,  therefore,  not  restrictive.    D.  S8,  10,  9. 

The  same  principle  is  recognized  in  the  French  law  of  Wills, 
as  may  be  seen  in  the  celebrated  **  Traits  des  Donations  Testa- 
mentaires  "  by  Pothier.  Regie  XI,  Paris  ed.  of  1778,  p.  417. 
No  doubt  other  like  examples  of  the  application  of  the  same 
principle  recognized  in  Matter  of  Miner  could  be  readily 
found  in  the  jurisprudence  of  other  States.  But  the  easily 
accessible  illustrations  just  cited  will  suffice  to  show  the  prin- 
ciples applied  by  the  courts  of  our  own  and  other  States  in 
such  instances  as  this  now  before  me. 

It  is,  indeed,  the  modern  tendency,  especially  in  the  case 
of  holographs,  to  hold  that  words  of  comprehensive  import 
are  to  be  given  their  general  effect,  unless  some  very  distinct 
ground  can  be  collected  from  the  context  of  the  will  for  con- 
sidering them  used  in  a  special  and  restricted  sense.  2  Jar- 
man  Wills  (6th  Am.  ed.)  786;  Matter  of  Miner,  146  N.  Y. 
121;  Riker  v.  ComweU,  113  id.  116;  Williams  v.  Petit,  188 
App.  Div.  894. 
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In  the  will  before  me  I  am  not  satisfied  that  very  distinct 
grounds  exist  for  restricting  the  words  of  general  gift  in  the 
fourth  clause  of  the  will.  The  testatrix  was,  as  stated,  prac- 
tically destitute  of  legal  advice  when  she  made  this  will,  and 
there  is  a  strong  presumption  in  her  case  that  she  intended 
to  die  testate  and  not  intestate.  Her  property  was  mot  so 
considerable  as  to  make  it  possible  that  she  intentionally  over- 
looked the  relatively  large  sum  on  deposit  to  her  credit  in  the 
savings  bank.  The  great  care  that  the  testatrix  herself  took 
about  the  execution  of  her  will  affords  some  circumstantial 
evidence  of  an  intention  to  die  wholly  testate.  At  the  time 
the  will  was  executed  the  testatrix  had  long  been  most  respect- 
ably employed  as  a  domestic,  and  her  will  was  executed  in  the 
pantry  of  the  house  where  she  found  employment;  it  was  wit- 
nessed by  several  of  her  friends  in  like  situation,  yet  the  pres- 
ence of  a  lawyer  could  have  added  nothing  to  the  accuracy  of 
the  formalities  attending  the  making  of  this  particular  will. 
The  testatrix  initialed  each  bequest,  and  the  proofs  offered 
on  the  probate  were  exceptionally  precise  and  conclusive,  in- 
dicating a  somewhat  unusual  order  of  intelligence.  It  would 
seem,  under  the  circumstances,  that  this  is  a  very  proper  in- 
stance for  the  application  of  a  general  presumption  that  the 
testatrix  intended  to  die  testate.  It  would  be  somewhat  unjust 
to  the  testatrix,  under  the  circumstances,  I  think,  to  hold 
otherwise,  for  she  was  at  great  pains  evidently  to  be  precise 
in  her  dispositions ;  yet,  in  logical  strictness,  the  circumstances 
attending  the  execution  of  the  will  can  be  evidential  only  of 
an  intention  to  make  the  will  as  written,  for  proximate  in- 
ferences alone  are  permissible. 

But  as  in  the  instance  of  holographic  wills  of  lay  persons, 
some  liberality  may  be  well  accorded  in  the  judicial  construc- 
tion of  the  clauses  of  a  will  made  by  a  person  situated  as  this 
testator  was,  at  least,  if  the  liberality  is  consistent  with  estab- 
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lished  rules  of  law.  In  this  matter  such  liberality  is  con- 
sistent. 

I  accordingly  hold  that  the  presumption  that  the  testatrix 
intended  to  die  testate  is  apparent  in  this  cause.  But,  aside 
from  any  benign  construction  and  for  the  reasons  already 
stated,  I  hold  also  that  the  fourth  clause  of  the  will  of  Rose 
Morrisey  is  operative  as  a  general  residuary  bequest,  and 
that  it  carries  the  money  in  the  Emigrant  Savings  Bank  to 
the  legatee  named  in  such  clause.  Let  the  decree  be  in  con- 
formity with  this  opinion. 

Decreed  accordingly. 


In  the  Matter  of  Proving  the  Last  Will  and  Testament  of 
Pebfecto  de  Bolet  Pesaza,  Deceased. 

(Surrogates  Court,  New  York  County,  June,  1911.) 

IHFUED  GONTBACTS — CONTBACTS  ImPUED  IN  LAW — IN  GENERAL — Ob- 
IJOATION    OF   IjEOATEE    TO   CABBY    OUT    WILL. 

Wtllb — Intebpbation  and  Conbtbuction — ^Tebmb  Defining  the  Natube 
AND  Quality  of  Estates  ob  Intebests — Fiduciaby  ob  Individual, 
Legal  ob  Equitable  and  Otheb  Qualified  Intebests — Constbuc- 

TION    OF    PbOVISION    IN    FOBM    OF    TBUST    AS    A    DiBECT    OB    ABSOLUTE 

Gift — Covenant  of  Legatee  Implied. 

Where  a  testatrix  gives  to  her  son  the  good-will,  stock,  secret 
formulas,  trade-marks  and  trade-namee  of  a  business  "and  to  a 
like  extent  and  subject  to  certain  provisions  hereinafter  men- 
tioned" gives  to  him  the  secret  formula  of  a  certain  compound, 
provided,  however,  that  he  shall  account  and  pay  over  to  her 
other  children  at  certain  times  a  certain  share  of  the  profits  of 
the  business;  and  where  if  construed  as  an  attempt  to  create  a 
trust  it  would  be  void  and  would  not  fully  dispose  of  all  the 
Income  of  the  property  bequeathed,  the  language  will  be  held  to 
Import  a  covenant  on  the  part  of  the  legatee  upon  his  acceptance 
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of  the  legacy  to  account  for  and  i>ay  oyer  the  Income  as  specified 
in  the  will. 

In  such  a  case,  it  will  be  deemed  to  have  been  the  intention  of 
the  testatrix  that  the  good-will,  stock,  secret  formulas,  trade- 
marks and  trade-names  of  the  business  as  well  as  the  particular 
formula  of  the  compound  mentioned  shall  be  subject  to  the  covenant 
to  pay  over  the  Income  derived  therefrom. 

Proceeding  upon  the  probate  of  a  will. 

James  T.  Brady,  special  guardian,  for  infant  legatees. 

Guernsey  Price,  for  Nicanor  Bolet. 

H.  C.  S.  Simpson,  for  contestant  Julio  C.  Bolet. 

Douglas  Levine,  for  contestant  Carlos  C.  Bolet. 

Robert  H.  Patton,  for  contestant  Pilar  C.  Bolet. 

FowLEB,  S. — The  factum  of  this  will  was  sufficiently 
proved  upon  the  trial  and  is  established.  It  remains  now  to 
determine  the  issues  raised  by  the  answers  as  to  the  validity, 
construction  and  effect  of  clause  second,  which  relates  wholly 
to  personal  property.    Such  clause  reads  as  follows: 

**  Second.  I  give  and  bequeath  to  my  son,  Nicanor  Bolet, 
all  my  right,  title  and  interest,  whatsoever,  in  and  to  the  busi- 
ness now  conducted  by  him  for  me,  and  known  variously  as 
*  Pildoras  Tocologicas  Del' Doctor  N.  Bolet*  and  as  'Doctor 
N.  Bolet,'  and  as  *  Doctor  Nicanor  Bolet's  Tocological  Pills,' 
&c.,  together  with  the  good  will,  stock  in  trade,  all  appurte- 
nances, secret  formulas,  trade  marks,  trade  names,  and  every- 
thing whatsoever  now,  that  may  hereafter  be  used  in  connec- 
tion with,  or  may  be  necessary  to  the  said  manufacturing  and 
selling  business,  as  well  as  all  money  due  me  in  connection 
therewith;  and  to  a  like  extent  and  subject  to  certain  pro- 
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visions  hereinafter  mentioned,  I  give  and  bequeath  to  my  said 
son,  Nicanor  Bolet,  the  secret  formula  and  all  rights  there-- 
under  of  the  compound  known  as  ^  Elixir  Vegetal ' : 

"  Provided,  however,  that  the  said  Nicanor  Bolet  or  his 
legal  representatives  shall,  on  the  first  days  of  January  and 
July  of  each  year,  or  within  ten  days .  thereafter,  or  at  such 
other  times  as  the  parties  may  mutually  agree,  render  to  each 
of  my  remaining  children,  Julio  Cesar  Bolet,  Carlos  C.  Bolet 
and  Pilar  Bolet  de  Ponce  de  Leon  (by  the  ordinary  method  of 
mailing  to  their  last  known  address)  a  true  and  accurate 
written  statement  showing  the  condition  of  the  said  business, 
and  paying  to  each  of  them  an  undivided  one-fifth  (1-5)  part 
or  share  of  the  net  profits  of  the  said  business  as  shown 
by  such  written  statement ;  or  in  the  event  of  the  death  of  any 
one  of  my  said  children  thus  named,  then  by  rendering  such 
statement  and  paying  such  sum  or  proportionate  share  of  the 
net  profits  to  his  widow  (if  a  son  should  so  decease)  during 
her  life  and  as  long  as  she  shall  remain  unmarried,  or  in  the 
event  of  her  death  or  remarriage,  or  the  death  of  my  daugh- 
ter, then  by  rendering  such  statement  and  paying  such  sum 
or  proportionate  share  of  the  net  profits  to  the  surviving  child 
or  children  of  the  said  deceased  son  or  daughter,  share  and 
share  alike ;  and 

"  Provided,  further,  that  in  the  event  of  the  death  or  re- 
marriage of  a  son's  widow,  and  no  child  is  left  to  inherit,  then 
the  share  mentioned  shall  revert  to  my  estate  and  be  equally 
divided  between  all  of  my  surviving  children  and  grandchil- 
dren, the  latter  taking  per  stirpes  and  not  per  capita** 

The  testatrix  died  in  September,  1909.  All  of  the  children 
named  by  her  in  the  above  quoted  clause  of  her  will  survived 
her,  and  they  constitute  her  next  of  kin.  They  are  all  mar- 
ried. Nicanor,  the  eldest  son,  has  two  children  aged  respec- 
tively fifteen  and  nineteen  years,  and  the  testatrix's  daughter. 
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Pilar,  has  a  daughter  aged  twenty  years.  Julio  and  Carlos 
are  without  children. 

At  the  outset  it  is  necessary  to  determine  how  much  of  the 
property  embraced  in  the  first  paragraph  of  clause  second  is 
subject  to  the  provisions  contained  in  the  second  and  third 
paragraphs,  for  it  is  contended  by  Nicanor  that  only  the  prop- 
erty called  "Elixir  Vegetal"  is  subject  thereto,  and  it  is 
true  that  when  the  first  paragraph  is  read  by  itself  that  con- 
tention seems  tenable.  It  will  be  seen,  however,  to  be  wholly 
untenable  when  read  in  connection  with  the  next  succeeding 
paragraph  of  the  same  clause  and  with  clause  third  of  the 
will.  As  I  shall  have  occasion  to  refer  to  clause  third  here- 
after upon  another  branch  of  the  clause  I  quote  it  as  follows : 

"  Third.  In  the  event  that  I  shall  survive  my  son,  Nicanor 
Bolet,  then  I  give,  devise  and  bequeath  to  his  son,  my  grand- 
son, Nicanor  Bolet  y  Rice,  all  my  right,  title  and  interest, 
whatsoever,  in  and  to  the  business  above  referred  to,  and  as 
fully  set  out  in  detail  in  the  second  paragraph  herein,  and 
with  the  same  limitations  and  provisions,  and  with  the  further 
provision  that  he  account  and  pay  over  to  his  mother,  during 
her  life  or  as  long  as  she  shall  remain  unmarried,  and  to  his 
sister,  during  her  life,  in  the  same  manner  and  at  the  times 
heretofore  fixed  in  regard  to  the  other  legatees,  an  undivided 
one-third  (1-8)  each  of  any  profits  he  may  derive  from  the  said 
business;  and  in  the  event  of  the  death  or  remarriage  of  his 
said  mother,  then,  by  accounting  and  paying  over  to  his 
sister,  Alicia  Bolet  y  Rice,  during  her  life,  an  undivided  one- 
fifth  (1-5)  share  of  the  entire  profits  of  the  said  business." 

My  conclusion  is  that  all  the  property  embraced  in  the 
first  paragraph  of  clause  second  is  subject  to  the  provisions  of 
the  second  and  third  paragraphs  of  that  clause. 

The  vital  question  in  the  cause  is  whether  or  not  the  testa- 
trix attempted  to  create  a  trust  or  trusts  in  the  property 
And  to  appoint  her  son  Nicanor  the  trustee  thereof.     The 
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adult  contestants  maintain  that  she  intended  to  create  one 
trust  involving  the  whole  of  the  property  embraced  in  the  first 
paragraph  of  clause  second,  and  that  such  trust  suspends  the 
absolute  ownership  of  the  property  for  more  than  two  lives 
in  being  and  is  therefore  void.  In  behalf  of  the  infant  legatees 
it  is  contended  that  the  intention  of  the  testatrix  was  to  create 
three  separate  and  independent  trusts,  and  that  such  trusts 
are  valid.  The  proponent  of  the  will,  Nicanor  Bolet,  contends 
that  the  property  is  given  to  him  outright,  subject  to  certain 
charges  which  do  not  offend  against  the  Statute  of  Perpetuities. 
It  is  obvious  that  a  single  trust  to  pay  income  during  the 
lives  of  all  the  children  of  the  testatrix  named  by  her  and  of 
their  children  would  be  void  for  the  reason  stated  by  the 
adult  contestants.  For  the  same  reason  each  of  the  three 
separate  and  independent  trusts  favored  by  the  special  guard- 
ian would  be  void.  It  is  only  by  assuming  that  the  children 
of  the  testatrix  will  have  no  more  offspring  and  that  the 
testatrix  meant  by  a  son's  "  widow  "  the  present  wife  of  each 
son,  that  the  apparent  validity  of  the  three  trusts  is  worked 
out. 

Bearing  in  mind  the  general  rule  that  an  illegal  intendment 
will  not  be  presumed  where  a  double  construction  of  a  testator's 
language  is  possible  (Phelps  v.  Pond,  23  N.  Y.  69;  Roe  v. 
Vingut,  117  id.  204,  218;  Smith  v.  Edwards,  88  id.  92,  102), 
let  us  proceed  to  examine  the  principal  features  of  the  will. 
In  the  first  paragraph  of  clause  second  the  testatrix  gives  to 
her  son  Nicanor  all  her  right,  title  and  interest  in  the  property 
therein  described,  subject  to  certain  "  provisions  "  which  are 
to  follow.  These  "  provisions "  are  contained  in  the  second 
and  third  paragraphs  of  the  same  clause.  When  examined  they 
are  found  not  to  relate  at  all  to  the  corpus  of  the  property 
and  to  affect  only  three-fifths  of  the  income.  These  three- 
fifths  are  to  be  paid  by  Nicanor,  or  his  representatives,  to  other 
persons  during  their  lives,  but  the  will  is  silent  as  to  the  re- 
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maining  two-fifths  of  the  income.  As  to  that  part  of  the 
corpus  producing  the  three*fifths  of  the  income  directed  to  be 
paid,  the  will  is  equally  silent  concerning  what  is  to  become 
of  it  on  the  termination  of  the  period  during  which  the  pay- 
ments of  income  are  to  be  made.  These  very  peculiar  features 
of  the  will  are  not  consistent  with  the  theory  that  the  testatrix 
intended  her  wishes  to  be  carried  into  effect  by  means  of  a 
trust.  Having  given  the  corpus  of  the  property  to  her  son 
Nicanor  at  the  outset,  she  adheres  logically  to  all  the  conse- 
quences flowing  from  the  act.  Her  silence  in  respect  to  the 
two-fifths  of  the  income  not  directed  to  be  paid  out  by  Nicanor, 
and  in  respect  to  the  ultimate  destination  of  the  corpus  pro- 
ducing the  remaining  three-fifths,  is  consistent  only  with  the 
theory  that  she  regarded  him  as  the  owner  of  the  property 
and  recognized  the  principle  that  the  incidents  of  ownership 
would  follow  the  ownership;  that  the  income  not  directed  by 
her  to  be  paid  to  others  would  be  his,  as  the  owner  of  the 
corpus^  without  any  direction  from  her,  and  that  the  corpus^ 
being  always  his,  would  remain  so  after  the  termination  of 
the  period  during  which  the  payments  of  income  were  to  be 
made.  By  making  her  directions  as  to  the  payments  of  in- 
come binding  upon  Nicanor's  personal  representative  she  fur- 
ther evinces  the  same  logical  consistency.  In  such  a  case  the 
rule  that  a  gift  of  the  income  of  property  is  a  gift  of  the 
property  has  no  possible  application.  Locke  v.  Farmers* 
Loan  &  Trust  Co.,  140  N.  Y.  146. 

Clause  third  of  the  will,  which  would  have  come  into  effect 
had  the  testatrix's  son  Nicanor  died  before  her,  is  framed  on 
precisely  the  same  theory  as  clause  second.  In  some  respects 
it  brings  the  testatrix's  purposes  out  more  clearly  than  does 
clause  second.  It  shows  beyond  doubt,  for  instance,  that  the 
testatrix  has  reference  solely  to  income  when,  in  the  third 
paragraph  of  clause  second,  she  speaks  of  certain  '*  shares  " 
reverting  to  her  estate  under  certain  circumstances. 
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It  is  further  to  be  remarked  that,  though  the  language  of 
the  will  evinces  upon  the  part  of  its  draftsman  an  acquaint- 
ance with  legal  phraseology,  neither  the  word  trust  nor  the 
word  trustee^  nor  any  word  of  similar  import  occurs  in  the 
will.  This  by  itself  would  signify  little,  but  taken  in  connec- 
tion with  the  more  striking  peculiarities  of  the  will,  which  I 
have  already  examined,  it  becomes  a  fact  of  some  importance. 

From  all  of  the  above  considerations  I  am  convinced  that 
the  testatrix  did  not  attempt  or  intend  to  create  a  trust  or 
trusts. 

What  then  was  her  intention?  Language  such  as  used  by 
her  in  the  paragraphs  commencing  with  the  word  "  provided  " 
may  create  either  a  condition  or  a  covenant;  but  even  in  a 
devise  of  real  estate  will  be  held  to  import  a  covenant  in  the 
absence  of  any  provision  for  re-entry  or  forfeiture,  or  of  any- 
thing to  support  an  inference  that  the  testator  intended  the 
estate  to  depend  upon  the  performance  of  the  requirement. 
Cunningham  v.  Parker,  146  N.  Y.  29.  In  the  case  of  a 
legacy  language  implying  some  duty  upon  the  part  of  the 
legatee  will  sometimes  be  held  to  constitute  a  covenant,  and 
particularly  in  cases  where  the  duty  to  be  performed  would 
be  invalid  as  a  trust.  Matter  of  Raab,  42  App.  Div.  141.  In 
the  cause  at  bar  I  am  satisfied  that  it  was  the  intention  of  the 
testatrix  to  give  her  eldest  son,  Nicanor,  if  he  survived  her — 
and,  if  he  did  not,  then  to  his  son — ^the  absolute  ownership 
of  the  business  mentioned  in  the  will,  subject  to  the  obliga- 
tion to  pay  to  the  other  members  of  her  family  the  proportion 
fixed  by  her  of  the  net  profits  of  such  business,  imposing  such 
duty  upon  her  legatee  and  his  legal  representatives  by  means 
of  a  stipulation  in  the  nature  of  a  covenant.  Whether  this  was 
a  wise  and  prudent  disposition  for  her  to  make  of  her  prop- 
erty the  court  is  not  called  upon  to  consider.  Though  some- 
what novel,  there  is  no  legal  objection  to  it;  certainly  none 
that  a  surrogate  may  consider  upon  an  application  for  pro- 
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bate.  The  testatrix  was  probably  influenced  in  the  making  of 
it  by  some  national  custom  or  family  tradition  which  gives 
more  weight  to  considerations  of  family  headship  than  is  usual 
in  this  country.  The  peculiar  provisions  of  the  will  already 
referred  to  indicate  this,  and  the  impression  created  by  them 
is  strengthened  by  a  reading  of  clause  sixth,  in  which  it  is 
provided  by  the  testatrix  that  in  case  her  son  Nicanor  prede- 
cease her,  his  son  Nicanor  shall  assume  the  sole  executorship 
the  moment  he  attains  his  majority. 

By  accepting  the  legacy  the  legatee  and  his  legal  represent- 
atives will  be  bound  to  carry  out  the  wishes  of  the  testatrix 
as  expressed  in  her  will,  and  will  be  amenable  to  the  courts  as 
if  bound  by  a  contract  to  that  end.  Covenants  of  this  kind 
are  not  within  the  purview  of  the  Statute  against  Perpetui- 
ties (Chapl.  Susp.  §  189;  Matter  of  Hart,  61  App.  Div.  587^ 
693),  as  all  the  interests  are  immediately  alienable. 

Clause  second  of  the  will  is  valid  as  above  construed.  Set- 
tle decision  and  decree  in  conformity  herewith,  and  tax  costs 
on  notice.  Costs  of  proponent  and  special  guardian  will  be 
allowed  out  of  the  estate. 

Decreed  accordingly. 
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In  the  Matter  of  the  Application  for  the  Probate  of  the  Last 
Will  and  Testament  of  Patsick  Cavanauoh,  Deceased^ 
dated  the  2Sd  Day  of  September,  1904. 

{Surrogates  Courts  Rensselaer  County,  June,  1911.) 

EZBCUTOBS  AND  AdMINISTBATOBS — APPOINTMENT  AND  QUALIFICATIONS  OF 
PEBSONAL  Rl!t»BESENTATIVES,  RESIGNATIONS  AND  REMOVALS — ^RE- 
MOVAL OB  Substitution  and  Revocation  ob  Modification  of  Let- 
TBBS — Revocation  bt  Opbbation  of  Law — ^Judgment  Estabushing 
Invaudity  of  Pbobate;  Obdeb;  Stay  Pending  Appeal;  Right  of 
ExECUTOB  Pending  Appeal. 

Where  a  copy  of  the  Jndgment  of  the  Supreme  Court  in  an 
action  brought  under  section  2653a  of  the  code  of  Civil  Pro- 
cedure declaring  the  probate  of  a  last  will  and  testament  to  be 
invalid  and  the  alleged  will  to  be  null  and  void  is  filed  in  the 
surrogate's  office,  the  surrogate  should  immediately  on  his  own 
motion  enter  an  order  revoking  the  letters  testamentary  issued 
thereon  and  requiring  the  executor  to  render  and  settle  an  ac- 
count of  his  proceedings. 

If  an  appeal  from  the  Judgment  in  the  Supreme  Court  has  been 
perfected  and  a  prior  will  is  offered  for  probate  or  letters  of 
administration  are  applied  for,  the  surrogate  in  either  case  should 
suspend  proceedings  until  the  final  determination  of  the  appeal; 
and,  in  the  meantime  upon  a  proper  application,  he  should  appoint 
a  temporary  administrator  of  the  estate  to  whom  the  former  exec- 
utor may  account  in  a  proper  proceeding  and  to  whom  the  estate 
may  be  turned  over  for  management  and  preservation.  Upon  a 
final  determination  of  the  action  in  the  Supreme  Court  sustain- 
ing the  will  upon  the  appeal  the  surrogate  may  issue  new  letters 
to  the  executor  named  therein ;  in  the  event  that  the  will  is  not 
sustained  on  the  appeal  the  surrogate  may  take  the  probate  of 
another  will  or  grant  letters  of  administration  as  the  case  may 
require. 

If  the  letters  testamentary  are  revoked  before  the  executor  has 
made  and  perfected  his  appeal  from  the  Judgment  of  the  Supreme 
Court  in  such  an  action,  such  revocation  does  not  affect  him  ad- 
versely as  he  is  a  "  party  aggrieved  "  and  entitled  to  appeal  from 
the  Judgment  denying  probate  of  the  will. 

Where  a  will  has  been  denied  probate  or  declared  to  be  invalid 
the  person  named  as  executor  therein  has  no  right  to  have  in  his 
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hands  the  tunds  of  the  estate  for  the  parpoae  of  prosecutiiig  an 
appeal  from  such  Judgment  or  decree. 

Proceedings  upon  an  application  to  probate  an  alleged 
last  will  and  testament. 

Peck  &  Behan  (John  H.  Gleason,  of  Counsel),  for  the 
petitioner. 

Thomas  F.  Phelan,  special  guardian. 
Thomas  F.  Powers,  special  guardian. 
Thomas  F.  Galvin,  for  Annie  B.  Cavanaugh* 

Heaton,  S. — Application  has  been  made  for  the  probate 
of  the  alleged  last  will  and  testament  of  Patrick  Cavanaugh, 
late  of  the  city  of  Troy,  deceased,  dated  the  SSd  day  of  Sep- 
tember, 1904. 

On  the  19th  day  of  February,  1907,  this  court  admitted  to 
probate  the  alleged  last  will  and  testament  of  the  said  Patrick 
Cavanaugh,  dated  the  15th  day  of  February,  1906,  and 
issued  letters  testamentary  thereunder  to  Annie  B.  Cava- 
naugh,  the  sole  executrix  therein  named.  Upon  such  probate 
the  witnesses  to  the  will  were  orally  examined  but  no  evidence 
was  introduced  in  opposition  to  the  probate  of  the  will.  There- 
after, one  of  the  heirs  at  law  and  next  of  kin  of  the  said 
Patrick  Cavanaugh,  deceased,  brought  an  action  in  the  Su- 
preme Court  in  this  county  under  section  265Sa  of  the  Code 
of  Civil  Procedure  for  a  judgment  of  said  court  declaring  the 
probate  of  said  will  to  be  invalid  and  for  a  determination  that 
the  said  will  was  not  the  last  will  and  testament  of  the  said 
testator.  Such  trial  resulted  in  a  verdict  and  judgment  that 
the  probate  thereof  was  invalid  and  that  the  said  paper  was 
not  the  last  will  and  testament  of  the  said  deceased,  a  copy  of 
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ivhich  judgment  was  filed  in  this  court  on  the  23d  day  of 
January,  1911. 

Thereafter,  on  the  24th  day  of  January,  1911,  the  alleged 
last  will  and  testament  of  said  Patrick  Cavanaugh,  dated  the 
2Sd  day  of  September,  1904,  was  filed  in  this  court  together 
with  a  petition  for  the  probate  thereof,  and  citations  duly 
issued  to  all  parties  interested.  On  the  return  of  such  cita- 
tion, Annie  B.  Cavanaugh  appeared  specially  as  executrix  of 
the  will  of  Patrick  Cavanaugh  and  objected  to  the  probate  of 
the  prior  wiU  then  before  the  court,  and  stated  that  she  was 
about  to  appeal  from  the  judgment  of  the  Supreme  Court  de- 
claring the  later  will  null  and  void,  whereupon  this  proceed- 
ing was  adjourned  to  the  24th  day  of  February,  1911.  Upon 
such  day  the  notice  of  appeal  spoken  of  was  filed  in  this  court, 
and  the  attorney  for  the  said  Annie  B.  Cavanaugh  asked  that 
she  be  made  a  party  to  this  proceeding  as  executrix,  which 
was  granted;  he  also  stated  that  he  appeared  for  her  indi- 
viduaUy. 

In  an  informal  discussion  between  the  surrogate  and  the 
various  counsel  it  was  conceded  that  a  peculiar  situation  had 
developed,  in  view  of  the  fact  that  an  appeal  had  been  per- 
fected from  the  judgment  of  the  Supreme  Court  denying 
probate  to  the  later  will,  and  that,  so  far  as  any  record 
showed,  the  letters  testamentary  issued  upon  the  probate  of 
the  later  will  were  unrevoked  by  any  action  of  the  Supreme 
Court  or  of  the  surrogate,  and  that  the  probate  of  the  earlier 
will  now  before  the  court  and  the  grant  of  letters  testament- 
ary thereunder  might  raise  peculiar  legal  complications. 

The  surrogate  requested  that  the  various  attorneys  file 
briefs  upon  these  questions,  in  order  that  proper  proced- 
ure might  be  ascertained  in  the  interest  of  all  the  parties. 

Apparently  this  precise  situiettion  has  not  heretofore  arisen 
or,  at  least,  has  not  been  elucidated  in  any  text  books  or  opin- 
ions of  the  courts. 
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The  judgment  of  the  Supreme  Court  declaring  the  pro- 
bate invalid  and  the  will  null  and  void  is  conclusive  against 
all  of  the  parties,  unless  a  new  trial  be  granted  or  the  judg- 
ment thereon  be  reversed  or  vacated.    Code  Civ.  Pro.  §  265Sa. 

The  fact  that  an  appeal  has  been  taken  from  such  judg- 
ment does  not  lessen  the  present  force  and  effect  of  the  judg- 
ment or  permit  this  court  to  consider  the  alleged  will  as  valid 
and  subsisting,  when  the  Supreme  Court  has  declared  it  to  be 
null  and  void.  Mercantile  Bank  v.  Corn  Exchange  Bank,  73 
Hun,  78 ;  Stevens  v.  Stevens,  69  id.  832. 

The  letters  testamentary  upon  the  original  probate  are  only 
evidence  of  the  appointment  and  authority  conferred  by  the 
will  before  the  probate  and  enlarged  and  extended  after  pro- 
bate in  accordance  with  the  statutes  of  the  State,  and,  when 
such  will  is  declared  to  be  null  and  void  and  such  probate  to 
be  invalid,  all  authority  in  the  executor  named  to  act  as  such 
ceases,  by  reason  of  the  fact  that  there  can  be  no  power  €md 
authority  flowing  from  an  alleged  will  adjudged  to  be  null 
and  void.    People  v.  Barker,  160  N.  Y.  57. 

When  letters  duly  granted  are  revoked  the  surrogate  should 
require  an  accounting  from  the  party  whose  letters  are  re* 
voked  and  a  transfer  of  the  fund  or  property  of  the  estate 
into  court,  or  to  a  representative  duly  appointed.  Code  Civ* 
Pro.  §  8608. 

An  appeal  having  been  taken  and  perfected  from  the  judg- 
ment of  the  Supreme  Court  declaring  the  probate  to  be  in- 
valid and  the  alleged  will  to  be  null  and  void,  there  will  be  a 
necessary  delay  in  determining  whether  said  will  is  or  is  not 
entitled  to  be  probated,  and  in  granting  letters  testamentary 
thereunder,  or  letters  of  administration  as  in  the  case  of  in- 
testacy; and,  therefore,  in  such  a  case  an  application  for  the 
appointment  of  a  temporary  administrator  is  authorized. 
Code  Civ.  Pro.,  §  «670. 
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From  these  general  principles  the  following  method  of  pro- 
cedure seems  to  be  clearly  indicated* 

When  a  copy  of  the  judgment  of  the  Supreme  Court  de- 
claring the  probate  to  be  invalid  and  the  alleged  will  to  be  null 
and  void  is  filed  in  the  surrogate's  office,  the  surrogate  should 
immediately  enter  an  order  revoking  the  letters  testamentary 
issued  thereon  and  requiring  the  executor  to  render  and  settle 
an  account  of  his  proceedings. 

It  is  within  the  power  of  the  surrogate  alone  to  revoke  let- 
ters granted  by  him.    Matter  of  Hood,  98  N.  Y.  863. 

If  no  appeal  has  been  taken  from  the  judgment  and  the 
*ime  to  appeal  has  expired,  the  surrogate  may  proceed  to 
admit  to  probate  a  prior  will  in  a  proper  case;  or,  if  none  is 
presented,  he  may  grant  letters  of  administration  as  in  the 
case  of  intestacy. 

If  an  appeal  from  the  judgment  of  the  Supreme  Court  has 
ieen  perfected  and  a  prior  will  is  offered  for  probate  or  let- 
i^rs  of  administration  are  applied  for,  he  should  suspend  pro- 
?eedings  in  either  of  such  cases  until  the  final  determination 
'^^  the  Supreme  Court  action  then  upon  appeal;  and,  in  the 
^leantime,  upon  a  proper  application  being  made,  he  should 
appoint  a  temporary  administrator  of  the  estate  to  whom  the 
'ormer  executor  may  account  in  a  proper  proceeding  and  to 
.;hom  the  estate  may  be  turned  over  for  management  and 
preservation. 

Upon  a  final  determination  of  the  action  in  the  Supreme 
^ourt,  the  surrogate  will  then  be  in  a  position  to  issue  new 
r-«^iters  testamentary  to  the  executor  named  in  the  will,  if  such 
will  be  finally  sustained;  or,  in  event  that  it  be  not  sustained, 
*^  take  the  probate  of  another  will,  or  to  grant  letters  of  ad- 
aiinistration,  as  the  case  may  require,  freed  from  the  embar- 
rassments and  entanglements  which  might  arise  if  in  the 
!rst  instance  he  admitted  another  will  to  probate  or  granted 
^neral  letters  of  administration* 
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If  the  letters  testamentary  are  revoked  before  the  executor 
has  made  and  perfected  his  appeal  from  the  judgment  of  the 
Supreme  Court,  such  revocation  does  not  affect  him  adversely, 
since  he  has  the  right  to  appeal  from  such  judgment  in  his 
capacity  as  executor  named  in  the  alleged  last  will  and  testa- 
ment, which  is,  in  fact,  the  usual  method  of  describing  the 
appellant  who,  as  executor  named  in  a  will,  applies  for  its 
original  probate  before  the  surrogate  and  is  defeated  in  such 
application. 

The  person  named  as  executor  in  a  will  is  a  ^^  party  ag- 
grieved ''  when  probate  of  the  will  is  denied  and  is  entitled 
to  appeal.    Matter  of  Rayner,  98  App.  Div.  114. 

It  is  not  necessary  that  he  should  be  acting  under  the  color 
and  authority  of  his  letters  testamentary  to  enable  him  to  take 
such  appeal. 

The  person  named  as  executor  in  a  will  which  has  been  de- 
nied probate  or  declared  to  be  invalid  has  no  right  to  have  in 
his  hands  the  fimds  of  the  estate  for  the  purpose  of  prosecut- 
ing an  appeal  from  such  judgment  or  decree.  He  may  re- 
quire the  devisees  and  legatees  named  in  the  will  to  step  in 
and  relieve  him  from  the  obligations  which  he  must  necessarily 
incur  in  prosecuting  the  contest,  as  was  clearly  set  forth  in 
Dodd  V.  Anderson,  197  N.  Y.  466.  Or,  if  he  elects  to  make 
or  continue  the  contest  upon  his  own  responsibility,  he  is  en- 
titled to  have  in  his  possession  or  to  use  the  funds  of  the  estate 
therefor,  but  must  pay  such  obligations  as  he  incurs;  and  the 
courts  of  original  or  appellate  jurisdiction  which  finally  pass 
upon  the  questions  of  costs  and  allowances  will  direct  the 
executor  named  in  the  will  to  be  reimbursed  for  the  same,  in 
whole  or  in  part,  or  to  be  charged  personally  with  the  same, 
in  whole  or  in  part,  as  shall  seem  to  such  courts  to  be  just  and 
equitable. 

In  accordance  with  the  procedure  above  outlined,  this  ap- 
plication for  probate  of  a  prior  will  will  be  adjourned,  pend- 
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ing  the  final  determination  of  the  case  on  appeal  from  the 
Supreme  Court,  and  any  party  interested  may  make  applica- 
tion for  the  appointment  of  a  temporary  administrator. 

The  letters  testamentary  heretofore  issued  to  Annie  B. 
Cavanaugh  will  be  revoked  and  canceled  and  she  will  be 
ordered  to  render  and  settle  the  account  of  her  proceedings 
as  such  executrix. 

Decreed  accordingly. 


In  the  Matter  of  the  Judicial  Settlement  of  the  Account  of 
Frank  C.  Lang,  as  Sole  Trustee  Under  the  Last  Will  and 
Testament  of  Martha  E.  McLoughlin,  Deceased. 

( Surrogates  Court,  Kings  County,  June,  1911.) 

8X7BraNSION  OF  POWEB  OF  AUENATIOIV — VaUDITT  OF  PABTICTTLAB  B^JTUBB 

Estates — Suspension  Undeb  Poweb  of  Appointment — Effect  on 
Otheb  Pbovisionb  not  Ofiending  Statute. 

Where  the  beneficiary  of  a  trust  fmid,  having  the  power  of 
appointment  by  will  as  to  the  remainder  upon  the  termination 
of  his  life  estate,  gaye  part  of  the  fand  in  trust  for  his  daughter 
for  life  and  directed  the  remaining  part  to  be  paid  to  "E"  in 
Installments  and,  in  case  of  her  death  before  payment  of  the  whole, 
the  unpaid  balance  to  reyert  to  the  trust  fund  for  the  daughter, 
the  latter  provision  is  void;  but  the  taint  of  unlawful  suspension 
of  absolute  ownership  is  not  communicated  to  the  other  provisions 
of  the  will. 

Proceeding  for  the  judicial  settlement  of  the  accounts  of  a 
iestamentary  trustee. 

John  T.  Sackett,  for  trustee. 

Frederick  J.  Stone,  for  Florence  McLoughlin. 
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Frank  B.  Yermilya,  for  Edna  M.  Harris,  formerly  Edna  M. 
Wilson. 

Ketchah,  S.  The  will  of  the  testatrix  established  a  trust  for 
the  life  and  benefit  of  her  son,  Ekimund,  and  bequeathed  the 
fund  of  such  trust  unto  such  person  or  persons,  and  in  such 
sums,  as  he  should  direct  by  his  will.  Edmund  died  after  the 
testatrix,  leaving  a  wiU  which  contains  an  appointment  of  the 
fund  in  question,  which  was  held  upon  the  trial  to  be  effectual, 
except  as  to  the  feature  thereof  considered  infra. 

After  several  provisions  for  the  payment  of  specific  sums 
from  the  share  allotted  to  him  in  his  mother's  will,  Edmund 
gives  $10,000  in  trust  for  the  life  of  his  daughter,  Edna  M. 
Janz,  with  remainder  to  her  appointees,  or,  in  default  of 
appointment,  to  persons  named.  He  then  gives  (appoints) 
to  Edna  M.  Wilson  the  residue,  to  be  paid  to  her  in  weekly 
installments  of  $16,  continuing  until  the  entire  residue  shall 
be  exhausted.  Then  f oUows  the  direction :  ^*  In  the  event  of  the 
death  of  said  Edna  M.  Wilson  before  all  the  residue  of  estate 
has  been  paid  to  her,  or  before  I  do,  then  all  remaining  balance 
«hall  revert  to  the  Trust  Fund  created  for  benefit  of  my  daugh- 
ter Edna.*' 

If  the  provision  last  quoted  should  become  active  there  would 
he  a  suspension  of  the  absolute  ownership  of  a  portion  of  the 
estate  of  the  testatrix  for  the  lives  of  Edmimd,  Edna  M.  Wil- 
son and  Edna  M.  Janz. 

It  results  that  the  appointment  that  the  remaining  balance 
shall  revert  to  the  trust  fund  for  the  benefit  of  the  daughter 
is  void,  but  the  taint  of  unlawful  suspension  is  not  communi- 
cated to  the  Other  provisions  of  the  will.  Kalish  v.  Kalish, 
166  N.  Y.  868. 

The  decree  should  follow  the  will  of  Edmund  so  far  as  appli- 
cable. 

Decreed  accordingly. 
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In  the  Matter  of  the  Judicial  Settlement  of  the  Account  of 
W.  Oscar  Shadbolt  and  Thomas  Knioht,  as  Trustees 
of  the  Last  Will  and  Testament  of  John  Palmeu,  De- 
ceased. 

(Burrogat^s  Court ,  Kings  County,  June,  1911.) 

BXECUTOBS    AND    AdMINISTRATOBS — DISTRIBUTION    OF    PBOCEKDS    OF    LAND 

AND  OF  Moneys  Paid  into  Subbogate*s  Ck>UBT  on  Judicial  Sau: — 
Setting  out  VAiiUE  of  Life  Estate. 

The  proYlslons  of  rule  70  of  the  General  Rules  of  Practice  for  the 
payment  of  a  gross  sum  in  lieu  of  any  annual  interest  or  income 
for  life  apply  only  to  a  life  interest  or  income  "of  any  sum  paid 
into  court»"  and  do  not  contemplate  a  fund  in  the  hands  of  exec- 
utors derived  from  a  sale  of  lands  in  which  testator's  widow  has  a 
life  estate. 

Pboceeping  for  the  judicial  settlement  of  the  accounts  of 
testamentary  trustees. 

Earle  &  Russell,  for  trustees. 

Hieronymus  A.  Herold,  for  Mary  A.  Palmer,  life  tenant. 

Payne  &  Scudder,  for  John  N.  Palmer. 

Henry  F.  Cochrane,  for  C.  Mortimer  Palmer. 

Ketcham,  S.  The  will  under  which  this  accounting  is  made 
is  in  part  as  follows : 

"  Sixth.  I  hereby  give  to  my  wife,  Mary  A.  Palmer,  my 
house  and  farm  situated  at  Woodbury  *  ♦  ♦  to  have  and 
to  hold  the  same  as  her  own  until  her  death." 

The  residue  of  the  estate  is  devised  in  trust,  and  it  is  directed 
that  upon  the  death  of  the  wife  the  executors  shall  sell  the 
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farm  at  Woodbury  and  shall  take  the  proceeds,  adding  thereto 
a  certain  trust  fund,  and  divide  such  fund  equally  among  three 
sons  named. 

The  farm  has  been  sold,  upon  conveyances  joined  in  by 
all  of  the  persons  interested,  for  life  or  in  remainder,  and  the 
executors  include  the  proceeds  in  the  present  accounting. 

The  wife  asks  that  there  be  paid  to  her  a  gross  sum  in  lieu 
of  her  life  estate  in  the  proceeds  of  the  sale,  relying  for  such 
relief  upon  rule  70  of  the  General  Rules  of  Practice.  The  pro- 
visions of  this  rule,  for  the  payment  of  a  gross  sum  in  lieu  of 
any  annual  interest  or  income  for  life,  apply  only  to  a  ^Mife 
interest  or  income  of  any  sum  paid  into  court."  They  do  not 
in  terms  or  spirit  contemplate  a  fund  in  the  hands  of  the 
executors  derived  from  a  sale  of  lands  in  which  the  widow, 
under  the  will  of  the  decedent,  has  a  life  estate. 

Such  fund  is  not  ^*  paid  into  court "  and  cannot  escape  the 
control  of  the  will.  It  is  of  the  essence  of  every  testamentary 
provision  creating  a  life  estate,  whether  legal  or  equitable, 
that  the  life  tenant  or  beneficiary  is  restricted  to  such  pay- 
ments as  shall  accord  with  the  direction  of  the  will.  To  com- 
mute the  benefit  by  the  payment  of  a  sum  in  gross  would 
violate  the  testator's  purpose. 

The  proceeds  of  the  farm  should  be  delivered  to  the  widow, 
upon  her  giving  to  the  trustees  the  bond  to  which  they  are  en- 
titled under  the  law,  conditioned  for  the  safety  of  the  fund  at 
her  decease.  There  is  no  occasion  and,  therefore,  no  power, 
to  construe  the  will  with  respect  to  the  disposition  of  the  farm 
in  the  event  of  the  widow's  death.  Such  determination  is  not 
essential  to  any  decree  which  can  be  made  now. 

Decreed  accordingly. 
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In  the  Matter  of  the  Judicial  Settlement  of  the  Account  of 
W1X.LIAMSBUS6H  Tbust  Company,  as  Substituted  Trustee 
Under  the  Will  of  Jeaemiah  Bekgen,  Deceased. 

(Surrogate's  Court,  Kings  County,  June,  1911.) 

TttVBTB — Ck>MFEN8ATI0N — ^PEBSONS       ENHTLED       TO       Ck)MMI8SI0N8 — Bi^ 
SIGNING  TBUSTEB. 

No  commission  upon  the  cori^us  of  a  trust  fund  should  be  allowed 
to  a  corporate  testamentary  trustee  which  asked  for  leave  to  re- 
sign because  of  its  desire  to  liquidate  its  affairs  and  retire  from 
business. 

Pboceeding  for  the  judicial  settlement  of  the  accounts  of 
a  testamentary  trustee. 

Dykman,  Oeland  &  Kuhn,  for  trustee. 

Mayor  Kromacher,  for  Jerome  L.  Bergen,  cesttd  que  trust 
and  life  tenant. 

Ketcham,  S.  There  should  be  no  commissions  upon  the 
principcd  fund  when  the  trustee  asks,  for  reasons  purely  per- 
sonal to  itself,  to  be  relieved  from  the  trust  before  its  com- 
pletion. In  this  case,  the  trustee  resigns  because  of  its  own 
desire  to  liquidate  its  affairs  and  to  retire  from  business.  Any 
allowance  upon  the  corpus y  which  by  its  act  is  made  subject 
to  the  commissions  of  its  successor,  would,  to  that  degree,  im- 
pose a  double  burden  upon  the  estate. 

Decreed  accordingly. 
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In  the  Matter  of  the  Judicial  Settlement  of  the  Account  o^ 
Mast  F.  Clyne,  as  Testamentary  Trustee  Under  the  Last 
Will  and  Testament  of  Thomas  McDonald,  Deceased. 

{Surrogate* 8  Court,  Kings  Countyy  June,  1911.) 

Statutes — Intbspbetation — General  Rules — Punctuation. 

BUBBOOATES'    COUBTS :    NaTUBE   AND    EXTENT    OT   JUBISDICTION — ADHINIS- 
TBATTON  OF  DECEDENTS*  ESTATES — ^DeTEBICININQ  RIGHTS  Or  HeIBS  AND 

Legatees   on   Decbeeing   Distbibution — Rights   or  Legatees   ob 

DISTBIBUTEES — SUBBOGATION    OF    ExECUTOB:    T^OAL   BT    JUBT — ^RlGHl 
TO  JUBT  TbIAL. 

Where,  in  a  statute,  words  of  specific  and  inevitable  purport  are 
followed  by  words  of  general  purport,  the  application  of  the  latter 
is  generally  to  be  confined  to  the  subject-matter  disclosed  in  the 
former  and  are  thus  limited  in  their  effect  by  the  words  to  whidi 
they  are  joined. 

The  specific  grants  of  Jurisdiction  given  by  section  2472a  of 
the  Code  of  Civil  Procedure,  added  in  1910,  to  a  Surrogate's  Coutt 
upon  a  Judicial  accounting  or  a  proceeding  for  the  payment  of  " 
legacy,  to  ascertain  the  title  to  any  legacy  or  distributive  shara 
to  set  off  a  debt  against  the  same  and  for  that  purpose  ascertain 
whether  the  debt  exists,  and  to  affect  the  accounting  party  wlU. 
a  constructive  trust,  do  not  include  the  right  to  decree  that  a  ^art:^ 
not  the  accountant,  or  the  accountant  in  a  representative  capacity 
foreign  to  that  in  which  he  is  accounting,  be  subrogated  to  a 
demand  against  the  trustee  in  the  character  in  which  he  accotmts, 
though  the  words  by  which  Jurisdiction  is  given  for  the  several 
enumerated  purposes  are  followed  by  the  phrase  "and  to  exerdae 
all  other  power,  legal  or  equitable,  necessary  to  the  complete  dis- 
position of  the  matter." 

A  Surrogate's  Court,  upon  the  petition  of  an  accounting  trustee 
of  a  decedent  alleging  that  as  trustee  under  the  will  of  said  de- 
cedents' wife  she  paid  from  the  funds  of  the  wife's  estate  certain 
vssas.  in  partial  discharge  of  a  mortgage  upon  lands  belonging  to 
the  estate  of  the  husband  and  containing  furth^  alleoations  tend- 
ing to  support  the  claim,  \b  without  janseacclon  under  section 
2472a  of  the  Code  of  Civil  Procedure  to  decree  that  the  petitioner, 
as~  trustee  of  the  wife's  estate,  be  subrogated  to  the  rights  of  the 
mortgagee  to  whom  such  payment  was  made. 

Issues  framed  in  a  proceeding  for  probate  have  not  been  found 
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among  those  in  which,  before  the  adoption  of  any  of  the  Constl* 
hitlons  of  the  State,  "trial  by  jury  has  been  heretofore  used'*; 
and  the  provision  of  section  2472a  that  the  surrogate  '*mu8t  order 
the  trial  of  any  controverted  question  of  fact  of  which  either  party 
has  constitutional  right  of  trial  by  Jury  and  seasonably  demands 
the  same,"  is  to  be  confined  to  such  questions  as  were  never  triable 
before  the  surrogate,  until  made  so  by  statute. 

Proceeding  for  the  judicial  settlement  of  the  accounts  of 
«  testamentary  trustee. 

Theodore  Burgmyer  (Lewis  C.  Grover,  of  counsel)  y  for 
trustee. 

Pickett  &  Miller,  for  Dora  McDonald,  as  executrix,  etc.,  of 
Thomas  H.  McDonald. 

Maurice  Marks,  for  Anna  H.  McDonald. 

Hugo  Wintner,  special  guardian  for  Constance  Marie  Mo- 
Donald,  infant. 

George  W.  McKenzie,  special  guardian  for  Thomas  P« 
McDonald,  William  V.  McDonald,  Marie  C.  McDonald,  John 
and  Emma  J.  McDonald,  infants. 

Joseph  A.  Kennedy,  special  guardian  for  Donald  B. 
McDonald. 

Ketcham,  S.  The  trustee  under  the  will  of  the  decedent 
above  named  alleges  that,  as  trustee  imder  the  will  of  the 
decedent's  wife,  she  paid  from  the  funds  of  the  wife's  estate 
certain  sums  in  partial  discharge  of  a  mortgage  upon  lands 
belonging  to  the  estate  of  the  husband;  and,  upon  further 
averments  tending  to  support  the  claim,  she  asks  a  decree  that 
she,  as  trustee  of  the  other  estate,  be  subrogated  to  the  rights 
of  the  mortgagee  to  whom  such  payment  was  made. 

The  question  thus  presented  is  of  equitable  cognizance  and 
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beyond  the  jurisdiction  of  this  court  (Sevan  v.  Cooper,  72  N. 
Y.  817;  Matter  of  Wagner,  119  id.  28;  Sanders  v.  Soutter, 
126  id.  198;  Matter  of  Randall,  152  id.  608;  Matter  of 
McAleenan,  58  App.  Div.  198 ;  Matter  of  U.  S.  Trust  company, 
80  id.  77;  Matter  of  Bunting,  98  id.  122),  unless  the  power  to 
dispose  of  it  has  been  given  by  section  2472a,  which  was  added 
to  the  Code  of  Civil  Procedure  in  1910.  That  section  is  as 
foUows:  **The  surrogate's  court  has  also  jurisdiction  upon 
a  judicial  accoimting  or  a  proceeding  for  the  payment  of  a 
legacy  to  ascertain  the  title  to  any  legacy  or  distributive  share, 
to  set  off  a  debt  against  the  same  and  for  that  purpose  ascer- 
tain whether  the  debt  exists,  to  affect  the  accounting  party 
with  a  constructive  trust,  and  to  exercise  all  other  power,  legal 
or  equitable,  necessary  to  the  complete  disposition  of  the 
matter.  He  must  order  the  trial  of  any  controverted  question 
of  fact  of  which  either  party  has  constitutional  right  of  trial 
by  jury  and  seasonably  demands  the  same." 

New  powers  are  thus  bestowed  to  ascertain  the  title  to  a 
legacy  or  distributive  share,  to  set  off  a  debt  against  the  same» 
and  to  ascertain  whether  the  debt  exists,  and  to  affect  the 
accounting  party  with  a  constructive  trust. 

In  none  of  these  specific  grants  of  jurisdiction  is  there 
included  any  right  to  decree  that  a  party,  not  the  accountant^ 
or  the  accountant  in  a  representative  capacity  foreign  to  that 
in  which  he  is  accounting,  be  subrogated  to  a  demand  against 
the  trustee  in  the  character  in  which  he  accounts.  But  the 
words  by  which  jurisdiction  is  given  for  the  several  purposes 
enumerated  are  followed  by  the  phrase  "  and  to  exercise  all 
other  power,  legal  or  equitable,  necessary  to  the  complete 
disposition  of  the  matter." 

Under  this  language  it  is  claimed  that  the  surrogate  may 
now  assert  any  equitable  power  necessary  to  a  complete  de- 
termination of  the  accounting.  This,  if  it  involves  anything 
in  advance  of  the  law  as  it  was  before  the  enactment  quoted 
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supraf  must  mean  that  the  court  may  determine,  by  the  exercise 
of  equitable  powers,  all  controversies  among  the  parties  to  the 
accounting  in  any  manner  relating  to  or  provoked  by  any  rights 
or  duties  which  have  arisen  among  them  with  regard  to  the 
estate,  fund  or  trust  which  is  the  subject  of  the  accounting. 

This  power,  not  expressed  or  implied  in  any  of  the  precise 
words  of  grant  found  in  the  section,  can  have  no  existence  unless 
it  be  discovered  in  the  general  phrase  with  which  the  sentence 
closes.  Is  this  closing  expression  to  be  given  a  meaning 
independently  of  the  phrases  with  which  it  is  associated,  or 
is  to  be  characterized  and  limited  by  the  other  members  of  the 
sentence? 

Where  words  of  specifu:  cmd  inevitable  purport  are  followed 
by  words  of  general  purport^  the  application  of  the  last  phrase 
is  generally  to  be  confined  to  the  subject-matter  disclosed  in 
the  phrases  with  which  it  is  connected.  It  is  known  by  the 
company  which  it  keeps;  and,  though  capable  of  a  wider  sig- 
nificance if  found  cdone,  it  is  limited  in  its  effect  by  the  words 
to  which  it  is  an  adjunct.  It  may  strengthen  the  general 
structure,  but  it  cannot  exceed  the  original  outline. 

Thus  it  would  seem  that  the  whole  purpose  of  the  statute 
was  defined  by  the  earlier  expressions,  which  aptly  confer 
specific  authority  to  do  particular  things,  and  that  the  last 
phrase  was  intended,  not  to  transcend  the  definite  grants,  but 
rather  to  reinforce  and  amplify  them  by  an  energy  always  to 
be  confined  within  their  scope.  In  this  view,  the  jurisdiction 
"  necessary  to  the  complete  disposition  of  the  matter  "  would 
be  exhausted  in  the  fulfillment  of  the  authority  to  try  the 
title  to  a  legacy  or  distributive  stare,  to  set  off  a  debt,  to 
ascertain  the  existence  of  the  debt,  or  to  affect  the  account- 
ing party  with  a  constructive  trust. 

Moreover,  the  text  of  the  statute  is  not  tha'.  these  legal  and 
equitable  powers  shall  be  used  for  the  disposition  of  "  the  ac- 
counting."    They   are  granted   for   the   disposition   of   "  the 
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matter,"  and  "  the  matter "  can  be  more  rationally  referred 
to  one  of  the  matters  embraced  in  the  earlier  grant  of  juris- 
diction than  to  the  matter  of  the  accounting. 

The  present  case  illustrates  the  rule.  It  is  the  more  easily 
believed  that  the  final  phrase  quoted  above  was  intended  to 
be  read  only  in  connection  with  its  predecessors,  since,  if  it 
were  construed  to  contain  a  separate  and  plenary  jurisdiction^ 
it  would  present  the  absurdity  of  apparently  bestowing  the 
right  and  duty  of  a  complete  disposition,  without  adequate 
means  to  fulfill  or  enforce  the  decree  in  which  the  disposition 
might  take  form.  If  the  question  of  subrogation  were  dis- 
posed of  in  this  proceeding,  the  disposition  could  not  proceed 
beyond  the  empty  finding.  There  is  no.  mechanism  in  the  Sur- 
rogate's Court  forr  effectuating  such  result.  A  court  of 
equity  would  not  content  itself  with  a  mere  declaration  of  the 
right  of  subrogation.  It  would  cancel  the  satisfaction  of  the 
mortgage,  clear  the  record  of  the  embarrassment  which  the 
satisfaction  piece  imposes,  and  proceed  to  the  enforcement 
of  the  mortgage  in  favor  of  the  person  subrogated  and  the 
foreclosure  of  all  subordinate  rights.  The  mind  does  not 
readily  impose  upon  the  words  bestowing  these  general  legal 
and  equitable  powers  an  interpretation  which  would  reduce 
Doth  the  provision  and  the  court  to  such  a  helpless  attitude. 

The  subject  might  be  dismissed  with  these  observations, 
were  it  not  that  they  in  part  collide  with  an  opinion  of  un- 
usual dignity.  It  does  not  seem  to  have  received  judicial  con- 
struction, but  the  accountant  cites  the  report  of  the  Law  Re- 
form Committee  of  the  Association  of  the  Bar  of  the  City  of 
New  York  (N.  Y.  L.  J.,  April  28,  1911),  which  maintains 
chat  the  surrogate  has  been  given  the  right  '^  to  exercise  all 
power,  legal  or  equitable,  necessary  to  the  complete  disposition 
of  an  accounting" 

This  is  the  judgment  of  a  committee  imposing  not  only  in 
number  but  in  the  gravity  and  influence  of  its  scholarship. 
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This  committee  was  in  large  part  responsible  for  the  reforms  in 
the  procedure  of  Surrogates'  Courts,  which  are  embodied  in 
sections  2472a,  2647,  2624  and  2625  of  the  Code,  as  well  as 
those  which  were  effectuated  by  the  repeal  of  sections  2647 — 
265S,  and  it  is  devoted  to  the  further  amendment  of  the  law 
on  the  same  subject.  The  report  was  recently  approved  at 
a  general  meeting  of  the  association  (N.  Y.  L.  J.,  May  19, 
1911),  when  its  recommendations  were  adopted  and  the  com- 
mittee was  authorized  to  take  certain  measures  to  secure  the 
further  legislation  therein  outlined. 

The  opinion  of  these  gentlemen  is  properly  cited  as  author- 
ity. Coke  says  that  the  poets  and  philosophers  may  be  re- 
sorted to  for  guidance  in  the  law.  The  wisdom  which  these 
gentlemen  pledged  to  their  task,  the  research  and  reflection 
which  have  necessarily  ripened  and  concentrated  their  gen- 
eral learning  and  the  acceptance  of  their  labors  and  their 
reasoning  by  the  body  of  their  association  would  all  tend  to 
the  adoption  of  their  viqws;  but  authority  which  is  less  than 
judicial,  however  commanding  its  source,  is  controlling  only 
so  far  as  its  argument  controls. 

If,  upon  a  review  of  the  whole  paper,  serious  misconcep- 
tions are  found  at  the  base  of  any  of  its  deductions,  a  fear 
may,  perhaps,  result  that  none  of  its  conclusions  have  received 
the  sedate  and  responsible  attention  which  the  subject  de- 
serves and  the  character  of  its  authors  would  promise.  The 
committee's  interpretation  of  section  2472a  is  found,  with  the 
discussion  of  allied  subjects,  in  the  following:  "By  the  en- 
actment of  the  surrogates'  bills  jointly  advocated  by  the  State 
Bar  Association  in  1910,  proceedings  for  the  revocation  of 
probate  of  wills  of  personal  estate  were  abolished,  wills  of  real 
estate  can  no  longer  be  re-examined  by  ejectment  or  partition, 
and  the  surrogate  was  given  power  to  charge  an  accounting 
executor  or  administrator  with  a  constructive  trust  and  to 
ascertain  the  title  to  any  legacy  or  distributive  share,  to  set 
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off  any  debt  against  the  legatee  or  next  of  kin,  and  to  exer- 
cise all  power,  legal  or  equitable,  necessary  to  the  complete 
disposition  of  an  accounting." 

This  certainly  pronounces  for  a  construction  which  would 
devolve  upon  the  surrogate  far  greater  faculties  in  equity 
than  would  be  involved  in  the  disposition  <^  the  questions 
specifically  committed  to  him  in  the  earlier  portions  of  sec- 
tion S472a;  and  it  is  evident  that  the  learned  committee 
have  seen  in  these  new  faculties  a  power  to  dispose  of  every 
question,  legal  or  equitable,  found  in  an  accounting. 

The  accuracy  of  the  report  is  marred  by  its  assumption 
that  the  powers  necessary  to  the  complete  disposition  of  ^  the 
matter ''  are  the  same  as  if  it  had  been  enacted  that  they  were 
to  be  exercised  in  the  disposition  of  ^^  the  accounting."  This 
substitution  of  a  word,  by  no  means  obviously  equivalent,  is  a 
tour  de  force  by  which  the  expounders  impose  the  weight  of 
their  own  construction  upon  language  too  feeble  to  endure  it. 
Of  course,  if  the  power  had  been  given  in  words  to  dispose  of 
**  the  accounting,"  the  section  would  have  lent  itself  more 
amiably  to  the  committee's  interpretation. 

But  graver  improvidence  is  revealed,  and  a  review  of  the 
report  is  none  the  less  profitable  to  the  present  inquiry  if  it 
shall  also  suggest  deliberation,  if  not  reconsideration,  with  re- 
spect to  the  proposal  that  section  S65Sa,  providing  for  an  ac- 
tion to  test  the  validity  of  probate,  be  repealed.  The  report 
supports  this  recommendation  as  follows :  ^*'  Under  this  legis- 
lation (of  1910)  any  party  having  a  constitutional  right  to  a 
jury  trial  of  any  issue  arising  in  the  Surrogate's  Court  is  en- 
titled to  have  such  issue  transferred  to  the  Supreme  Court  for 
such  jury  trial.  It  remains,  however,  uncertain  whether  after 
such  a  jury  trial  of  a  will  of  real  estate  the  defeated  party  is 
not  entitled  to  a  second  jury  trial  of  the  same  issue  under 
section  266Sa.     There  is  no  doubt  that  if  a  will  of  real  estate 
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is  tried  by  a  surrogate,  the  defeated  party  has  an  absolute 
right  to  a  retrial  thereof  by  jury  under  section  S668a." 

In  the  last  session  of  the  Legislature,  the  Bar  Association 
inspired  the  amendment  to  section  S625,  by  which  it  is  now 
provided  that  the  decree  of  the  surrogate  admitting  a  will 
to  probate  shall  be  conclusive  as  to  real  property  "  as  an  ad- 
judication of  the  validity  of  the  will/'  The  committee  sub- 
mit the  interpretation  that,  by  this  section,  ^'  wills  of  real 
estate  can  no  longer  be  re-examined  by  ejectment  or  parti- 
tion.^ 

Relying  upon  this  amendment  and  persuaded  that  section 
lt472a  contains  adequate  recognition  of  the  ancient  and  con- 
stitutional right  to  jury  trial,  the  committee  regard  it  as  essen- 
tial to  the  symmetry  of  the  system  which  they  have  labored  to 
build  that  the  action  under  section  S653a  be  abolished.  This 
is  a  consummation  most  devoutly  to  be  wished,  if  the  Code  as 
it  now  stands  contains  express  and  adequate  assurance  of  a 
jury  trial  as  to  wills  both  of  real  and  personal  property.  Is 
this  assurance  contained  in  section  24i72a  of  the  Code,  in  which 
alone  the  committee  believe  they  find  it? 

It  is  a  misfortime,  probably  curable  by  indulgent  construc- 
tion, that  the  section  in  question  contains  no  express  direc- 
tion that  the  trial  thereby  contemplated  is  to  be  had  by  a 
jury. 

But  it  is  argued  that  by  virtue  of  this  section  "  any  party 
having  a  constitutional  right  to  a  jury  trial  in  any  issue  aris- 
ing in  the  Surrrogate's  Court  is  entitled  to  have  such  issue 
transferred  to  the  Supreme  Court  for  such  jury  trial ; ''  and 
the  fear  is  harbored  that  ^*  after  such  a  jury  trial  of  a  will  of 
real  estate  the  defeated  party  "  may  secure  ^^  a  second  jury 
trial  of  the  same  issue  under  section  266Sa." 

It  will  be  assumed,  but  without  confidence,  that  the  pro- 
vision for  jury  trial  with  which  section  247Sa  closes  is  not 
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restricted,  by  its  contextual  relation,  to  the  class  of  cases  and 
questions  treated  in  the  preceding  sentence. 

In  the  text  of  the  report  ^*  such  a  jury  trial  of  a  wiU  of 
real  estate"  is  manifestly  a  trial  only  to  be  accorded  to  one 
whose  right  thereto  is  constitutional.  But,  if  there  be  no  such 
right  as  to  the  issues  in  a  probate  case,  section  26^5  assails 
the  Constitution;  and  the  proposed  repeal  of  section  2653a 
would  not  only  leave  the  parties  concerned  in  a  will  of  real 
estate  without  a  vestige  of  the  right  of  jury  trial,  unless  the 
right  was  restored  by  an  adjudication  that  the  provision 
making  the  decree  of  probate  conclusive  was  unconstitutional, 
but  would  in  any  event  abolish  all  right  to  the  review  of  a 
will  of  personalty  before  a  jury. 

Could  the  amendment  of  section  2626  prevail,  there  would 
be  taken  away  the  right  of  jury  trial  in  ejectment  or  parti- 
tion; and,  if  such  resort  to  a  jury  as  is  offered  by  section 
2658a  were  then  destroyed,  not  only  the  right  of  jury  trial 
of  the  question  "  wiU  or  no  will "  would  be  extinct,  but  the  . 
ceremony  itself,  whether  by  right  or  permission,  would  be- 
come unknown,  except  in  the  county  of  New  York,  where  by 
an  eccentric  statute,  the  surrogate  might  still  award  it  as  an 
act  of  grace  (Code  Civ.  Pro.,  §  2547),  or  in  the  trial  per- 
mitted by  an  appellate  court  upon  reversal  of  the  surro- 
gate. 

It  is  the  result  of  anxious  study  that  there  is  no  constitu- 
tional right  of  trial  by  jury  in  a  proceeding  for  the  probate 
of  a  will  of  real  estate,  and  it  will  doubtless  be  confessed 
that  it  has  never  existed  as  to  a  will  of  personalty. 

It  is  not  meant  that  the  organic  law  has  not  secured  in- 
violably the  right  to  a  trial  before  a  jury  of  the  questions 
which  concern  the  validity  of  a  will.  In  ejectment  or  other 
possessory  actions  affecting  land,  the  fact  and  efficacy  of  a 
will  were  traditionally  triable  by  jury  with  the  other  issues. 
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and  the  right  in  such  cases  has  been  preserved  in  the  Con- 
stitution. 

But  the  issues  framed  in  a  proceeding  for  probate  have 
not  been  found  among  those  in  which,  before  the  passage  of 
any  of  the  Constitutions  of  the  State,  "  trial  by  jury  had 
been  heretofore  used.  The  ancient  suit  in  equity  which  the 
heir,  disappointed  by  the  will,  might  bring  against  the  devisee 
when  there  there  was  an  intervening  estate  by  which  both 
were  deprived  of  the  right  of  immediate  possession  and,  there- 
fore, of  an  adequate  remedy  at  law,  was  triable  before  a  jury 
as  a  matter  of  right.  It  concerns  us  not  to  consider  how 
erratic  was  this  recognition  of  a  right  of  jury  trial  in  equity, 
though  it  has  been  held  to  be  inconsonant  with  our  institu- 
tions and,  therefore,  not  of  our  system.  Cummins  v.  Cum- 
mins, 1  Marv.  (Del.)  423.  The  action  was  an  equitable  aid 
to  or  substitute  for  ejectment;  and  its  usage  of  jury  trial  has 
nothing  to  do  with  the  mode  of  trial  in  probate,  since  it  was 
neither  a  proceeding  in  a  probate  court  nor  a  proceeding  for 
probate.  It  was  but  a  resort  to  equity  for  an  injunction  to 
restrain  the  defendant  from  asserting  as  a  defense  in  eject- 
ment the  existence  of  the  outstanding  estate  in  a  stranger. 

The  right  of  a  jury  trial  in  a  probate  proceeding  has  been 
accorded  in  Texas,  but  under  a  Constitution  which  in  its 
wide  departure  from  the  Constitution  of  this  State  makes 
analogy  impossible.  Tolle  v.  ToUe,  (Tex.)  104  S.  W.  Rep. 
1049;  CockriU  v.  Cox,  65  Tex.  669;  Davis  v.  Davis,  81 
Tex.  1. 

Despite  these  and  other  casual  traces,  it  may  be  affirmed 
that,  in  this  State  and  others  in  which  the  constitutional 
safeguard  is  preserved  only  in  the  cases  in  which  "  it  has 
heretofore  been  used,"  the  right  was  not  pre-constitutionally 
known  and,  therefore,  could  not  be  continued.  It  has  not  been 
found  that  the  question  has  been  discussed  in  the  courts  of 
this  State,  but  the  right  has  been  denied  to  the  parties  to  a 
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probate  proceeding,  in  the  trial  thereof,  under  Constitutions 
substantially  like  that  of  New  York.  Lavey  v.  Doig,  25  Fla. 
611 ;  Schmidt  v.  Schmidt,  47  Minn.  451 ;  Cummins  v.  Cum- 
mins, 1  Mary.  (Del.)  423;  Gilruth  v.  Gilruth,  40  Iowa,  346; 
Wells  V.  Lochnane,  9  Bush  (Ky.)  547;  Moody  v.  Found,  208 
lU.  78. 

Can  it  be  said,  however,  that  the  fair  effect  of  section  2472a 
is  that  the  trial,  when  demanded,  must  be  directed  of  any 
question  of  fact  which,  though  it  be  embraced  in  the  issues  in 
the  probate  proceeding,  is  such  that  a  party  to  the  controversy 

would  have  the  right  to  submit  the  same  to  a  jury  if  it  were 
presented  in  some  other  conceivable  case? 

The  report  implies  a  rejection  of  this  meaning.  It  is 
therein  said  that,  by  the  legislation  of  1910,  '^  any  party 
having  a  constitutional  right  to  a  jury  trial  in  any  issue  aris- 
ing in  the  Surrogate's  Court  is  entitled  to  have  such  issue 
transferred  to  the  Supreme  Court  for  such  jury  trial."  This 
is  consistent  only  with  the  conviction  that  it  is  one  of  the 
issues  in  the  probate  proceeding  which  is  to  be  sou^t  for, 
and  that  the  demand  cannot  prevail  unless  the  constitutional 
right  to  the  trial  of  that  issue  by  jury  is  found.  No  other 
meaning  can  be  given  to  the  words  **  controverted  question 
of  fact."  They  can  intend  nothing  but  a  question  contro- 
verted in  the  proceeding.  Such  a  question  can  be  nothig  but 
an  issue  in  the  pending  case.  The  only  way  in  which  a  con- 
troversy can  be  discerned  is  by  the  pleadings  in  the  imme- 
diate case;  and,  when  the  allegation  of  one  party  is  traversed 
by  another,  the  exitus  of  the  conflict  is,  interchangeably,  the 
controverted  question  or  the  issue.  It  would  be  a  futility  be- 
neath argument  to  pretend  that  a  question  is  disputed  in 
some  other  case  when  we  know  that  it  is  disputed  in  the  only 
case  in  which  the  dispute  is  to  be  regarded.  The  pretense 
18  worse  when  there  is  no  such  other  case  and  no  assurance 
that  there  ever  will  be* 
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The  query  which  the  statute  imposes  in  a  given  case  must 
be  whether  a  right  of  trial  by  jury  adheres  to  the  controverted 
question  now  made,  the  question  here  controverted,  the  issue 
prepared  for  and  entitled  to  trial  in  this  case. 

The  party  whose  interests  are  involved  in  a  proceeding 
only  triable  by  the  court  cannot  have  the  right  to  a  jury  in 
that  proceeding,  however  obvious  might  be  his  constitutional 
privilege  as  to  the  same  interests  if  they  were  litigated  in 
another  and  different  case,  itself  primarily  triable  by  jury. 

Nearly  every  suit  in  equity  presents  some  dispute  which 
might  have  arisen  at  law,  but  as  to  which  there  is  no  right 
to  jury.  One  has  the  right  of  trial  by  jury  of  an  action 
upon  a  bond;  but,  if  it  be  a  bond  secured  by  mortgage,  his 
right  to  jury  trial  is  not  available  in  an  equity  action  to  fore- 
close the  mortgage.  In  such  action,  however  probable  might 
be  the  award  of  trial  by  jury  in  the  discretion  of  the  court, 
the  party  could  not  constitutionally  demand  it  on  the  issue 
of  forgery,  fraud,  duress  or  payment. 

In  an  action  for  cancellation  for  fraud  or  other  wrong, 
questions  precisely  the  same  in  essence  as  would  arise  in  an 
action  for  damages  resulting  from  the  wrong  may  be  pre- 
sented; but  neither  party  can  assert  the  constitutional  right 
in  the  equity  action,  just  because  that  right  would  have  been 
assured  to  him  if  the  same  transaction  had  been  brought  to 
hearing  in  the  other  case. 

Instances  could  be  multiplied  in  which  controversies,  con- 
ceivably the  subject  of  jury  trial  if  the  same  should  arise  in 
a  case  at  law,  must  be  disposed  of  without  the  exercise  of  that 
right  when  they  are  entangled  in  the  issues  of  an  equity 
action  where  they  properly  belong. 

No  man  could  ask  for  jury  trial  in  an  injunction  action, 
on  the  ground  that  the  contract  upon  which  the  prayer  for 
injunction  was  based  would  be  the  subject  of  a  jury  trial  if  a 
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money  demand  upon  the  contract  were  presented  in  another 
action. 

Neither  party  in  an  accounting  in  equity  could  ask  for  a 
jury  as  of  right  because,  in  an  action  upon  a  singlle  item  of 
the  account,  maintained  at  law,  a  jury  trial  would  be  absolutely 
available. 

Neither  party  in  specific  performance  could  demand  a  jury, 
though  they  might  both  have  that  mode  of  trial  if  the  action 
were  under  the  contract  for  damages. 

A  probate  proceeding,  wherever  pending,  is  the  same  in 
kind.  Conceive  then  of  a  probate  proceeding  affecting  a  will 
of  real  estate,  brought  in  the  Supreme  Court.  What  would 
be  the  answer  therein  to  a  demand  of  jury  trial,  not  in  appeal 
to  the  discretion  of  the  court,  but  in  assertion  of  a  constitu- 
tional right? 

From  these  illustrations  the  principle  apparently  results 
that  the  right  to  a  trial  by  jury  of  any  issue,  any  question, 
any  controversy,  depends  solely  upon  the  test, — is  the  fact  to 
be  tried  properly  involved  in  and  material  to  the  disposition 
of  the  case  in  which  the  dispute  arises,  and,  if  yes,  is  the 
case  one  in  which  by  the  nature  habitually  assigned  to  it  in 
the  pre-constitutional  period  a  trial  by  jury  was  used? 

The  test  cannot  be  of  the  nature  of  the  question.  The  sole 
criterion  is  the  nature  of  the  present  case  in  which  the  ques- 
tion is  found  and  of  the  form  of  trial  established  in  like 
actions  when  the  Constitution  supervened  upon  the  Colonial 
law. 

Before  the  guarantee  of  the  Constitution,  an  equity  action 
would,  of  course,  never  reach  the  jury,  however  the  issues 
might  incidentally  involve  a  grievance  or  defense  which,  if  it 
had  escaped  from  the  folds  of  equity,  would  have  been  triable 
by  jury.  The  promise  of  the  Constitution,  broad  as  it  is,  was 
adjusted  to  this  condition  and  secured  the  jury  trial  only  in 
the  cases  where  "  it  had  been  heretofore  used." 
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A  constitutional  provision  which  is  confined  to  the  preser- 
vation of  a  right  only  as  it  exists  and  which  does  not  affect 
to  invent  or  affirmatively  grant  any  new  right  must  have  this 
negative  effect;  when  it  says  that  all  cases  of  the  sort  which 
have  been  usually  tried  before  a  jury  shall  be  so  tried,  it 
leaves  alive,  if  it  does  not  impliedly  affirm,  the  law  that  all 
cases  not  triable  by  jury  shall  still  be  tried  by  the  court. 

The  right  of  jury  trial  does  not,  in  strictness,  adhere  to 
the  cause  of  action  or  defense  as  either  of  them  existed  ante 
litem  motam.  It  pertains  jentirely  to  procedure.  It  controls 
the  course  of  a  living  case.  Its  existence  depends  upon  the 
normal  progress  of  the  kind  of  case  in  which  it  is  found.  It 
cannot  spring  into  influence  until  there  is  an  actual  litiga- 
tion in  which  it  obtrudes  for  recognition,  and  it  can  have  no 
office  or  efficacy  outside  of  the  cause  in  wnich  the  need  for  its 
use  first  appears. 

The  probate  proceeding  before  the  Constitution  had  its 
form  of  trial  immemorially  fixed  and  recognized.  Then,  as 
now,  its  issues  contained  questions  obviously  of  the  kind 
which,  in  actions  foreign  to  the  probate  proceeding,  would 
have  belonged  to  a  jury.  The  issues  of  death,  testamentary 
capacity,  restraint,  execution  of  the  will,  were  all  available 
subjects  of  controversy  in  some  action  in  which  the  jury  trial 
was  habitual  if  they  pertained  to  land;  but  even  when  the 
privilege  of  jury  trial  was  not  guaranteed,  save  by  the  British 
Constitution,  it  was  contrary  to  the  use  and  habit,  whether 
English  or  Colonial,  to  have  the  probate  issues,  or  any  ques- 
tion which  they  comprised,  tried  by  jury.  Such  prerogative 
as  then  existed  was  fulfilled  and  exhausted  in  its  enjoyment 
when  asserted  in  an  action  for  the  possession  of  lands.  It 
had  no  other  place  in  the  theory  and  procedure  of  those  days. 
This  was  the  essence  of  the  proceeding  when,  with  all  other 
forms  of  litigation,  its  mode  of  trial  was  crystallized  by  the 
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Constitution  in  the  outline  and  substance  in  which  the  Con- 
stitution found  it. 

If  this  last  sentence  in  section  S472a  could  be  construed  to 
mean  that  in  a  probate  proceeding  the  heir  or  devisee  must 
have  a  jury  trial  because  he  would  have  it  in  ejectment,  then 
the  provision  would  equally  apply  to  any  proceeding  in  the 
Surrogate's  Court  and  to  any  question  therein  arising  which 
would  constitutionally  be  triable  by  a  jury  in  any  case  appro- 
priate to  such  trial.  The  result  would  be  so  disorderly  and 
intolerable  that  it  could  not  have  been  contemplated  by  the 
lawgivers  and  cannot  be  insinuated  into  the  section,  unless 
the  language  insists  upon  that  meaning. 

Under  such  a  construction,  any  party  to  the  record  would 
have  the  right  to  arrest  a  proceeding  for  administration 
where  the  fact  of  death  was  controverted,  while  the  question 
was  tried  by  jury  in  the  Supreme  Court,  if  the  party  making 
such  demand  were  an  heir  at  law  and  could  present  the  propo- 
sition that  the  death  would  be  a  material  question  in  his 
action  for  ejectment  against  a  stranger. 

The  question  of  marriage  and  divorce  of  a  person  seeking 
administration  as  the  spouse  of  the  intestate  would,  under 
such  construction,  necessarily  arrest  the  proceeding  for  ad- 
ministration, if  the  question  were  material  in  an  ejectment 
action  to  which  the  parties  to  the  probate  might  be  parties. 

A  petition  to  revoke  letters,  upon  accusations  of  misconduct 
toward  the  petitioner  outside  of  the  office  held  under  the  let- 
ters, would  be  abated  by  a  demand  for  jury  trial,  because 
the  jury  trial  would  be  constitutionally  available  in  an  action 
between  the  same  parties  for  damages  resulting  from  the 
misconduct. 

It  may  be  questioned,  "  What  then  is  the  scope  of  this 
provision,  if  it  cannot  be  availed  of  for  the  trial  of  issues 
which,  as  essential  ingredients  of  the  probate  proceeding,  were 
anciently  tried  only  before  the  court  ?  " 
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Among  the  issues  which  develop  in  experience  there  are 
some  which  cannot  be  separated  from  the  essentials  of  the 
general  issue  and  which,  as  such,  were,  therefore,  triable 
without  a  jury  before  the  Constitution.  To  these,  as  argued 
supray  the  Constitution  promised  no  jury  trial. 

But  another  class  of  questions  appear,  in  which  the  surro- 
gate has  been  given  a  purely  statutory  jurisdiction  which  was 
not  possessed  when  the  last  preceding  Constitution  was 
adopted.  Obviously,  as  to  these  the  court  cannot  make  a  con- 
clusive judgment,  for  both  the  statutes  by  which  these  powers 
were  given  and  their  exercise  would  offend  the  Constitution, 
if.  such  judgment  were  sought  to  be  interposed  against  the 
right  of  jury  trial  asserted  elsewhere  regarding  the  same 
question. 

So,  in  1910,  it  was  recognized  that  in  proceedings  to  dis- 
pose of  real  estate  for  the  payment  of  debts,  the  surrogate, 
by  earlier  legislation,  had  been  given  authority  to  determine 
the  existence  and  validity  of  debts,  and  it  was  apprehended 
that  an  unqualified  use  of  such  authority  would  usurp  the 
right  of  trial  by  jury  which  belonged  to  both  debtor  and 
creditor.  Section  2647  was,  therefore,  so  amended  that  in 
the  proceeding  to  sell  real  estate  the  constitutional  right 
would  be  saved.  Is  it  doubtful  that  the  same  impulse  wrought 
the  provision  in  section  2472a  as  to  jury  trials?  Without  it, 
there  would  be  no  escape  from  the  fear,  if  not  the  confession^ 
that  the  Constitution  would  forbid  or  neutralize  the  exercise 
of  the  powers  conferred  in  the  first  sentence  of  that  section. 

Purely  statutory  warrant  for  the  trial  without  a  jury  of 
questions  which  under  the  Constitution  were  subject  to  the 
absolute  right  of  jury  trial,  would  scarcely  provide  a  bar  to 
an  action  at  law,  unless  such  warrant  involved  the  condition 
that  the  trial  could  only  proceed  if  a  jury  trial  were  waived. 
Is  it  not  clear,  therefore,  that  the  provision  for  jury  trial, 
whether  under  section  2472a  or  section  2547,  is  to  be  con- 
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fined  to  such  questions  as  were  never  triable  before  the  sur- 
rogate, until  made  so  by  statute,  and  that  among  those  ques- 
tions there  is  adequate  range  for  all  the  usefulness  which 
these  sections  were  designed  to  fulfill? 

It  would  seepi  to  be  the  opinion  of  the  committee  that  the 
right  of  trial  by  jury  to  be  invoked  imder  section  S472a  is 
necessarily  dependent  upon  the  existence  of  the  immediate 
right  in  the  proceeding  involved,  and  that  such  right  exists. 
The  section  under  examination  does  not  provide  merely  for 
the  trial  of  controverted  questions  as  to  a  will  of  real  estate, 
and  a  construction  that  the  only  controversy  to  be  regarded 
was  the  one  which  might  arise  with  regard  to  real  estate  would 

r 

doubtless  be  rejected  by  one  who  was  addressing  himself  to 
the  abolition  of  the  trial  under  section  2653a  in  all  cases 
relating  to  personal  estate.  The  sacrosanctity  of  real  estate 
has  no  place  in  the  sentiment  or  in  the  material  polity  of 
American  communities.  The  wealth  of  the  State  is  largely 
in  personalty  and  no  consensus  could  be  found  to  justify  a 
change  in  the  Code  which  would  give  free  right  to  the  review 
by  jury,  if  real  estate  were  affected,  and  would  deny  the  same 
boon  to  persons  whose  infinitely  larger  interests  related  to 
personalty  alone. 

The  signers  of  the  report  must  either  be  persuaded  that 
section  2472a  provides  for  a  jury  trial  in  probate  both  as  to 
real  and  personal  estate,  or  are  devoted  to  the  conviction  that, 
in  wills  of  personalty,  no  jury  trial  should  be  accorded.  Be- 
tween these  alternatives,  the  second  involving  an  affront  to 
universal  opinion,  it  can  only  be  concluded  that  they  have  al- 
lowed themselves  to  believe  that,  under  the  last  sentence  of 
section  2472a,  the  right  of  trial  by  jury  is  unquestionably  and 
absolutely  available  as  to  all  issues  involved  in  probate. 

Will  it  be  claimed  that  the  last  Constitution  found  the  trial 
by  jury  in  use  in  the  sort  of  cases  which  section  2653a  brought 
into  being  and  preserved  its  use  in  proceedings  for  probate? 
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One  sufficient  answer  is  that  a  condition  which  did  not  exist 
could  not  have  been  preserved.  The  section  did  provide  for 
the  use  of  a  jury  in  the  case  which  it  instituted,  but  in  no  other 
case.  Jury  trial  was  used  in  the  kind  of  cases  which  the  sec- 
tion created,  but  never  by  its  influence  was  it  used  in  the  pro- 
bate proceeding.  Hence,  in  this  proceeding  the  Constitution 
found  nothing  to  "  preserve." 

Returning  from  an  exploration,  designedly  prolonged  in  the 
hope  that  its  results  might  give  order  and  impetus  to  endeavors 
which  prophesy  great  good  for  the  bar  and  the  people,  the 
court  remains  persuaded  that  the  statute  has  devolved  no  au- 
thority to  award  the  subrogation  for  which  the  accountant 
prays. 

The  state  of  the  law  herein  discussed  has  long  been  a  by-word 
and  a  reproach.  It  is  a  nightmare  through  which  the  profes- 
sion has  for  generations  walked  in  its  sleep.  The  need  is  for  an 
enactment  with  apt  and  comprehensive  provisions  that  all  the 
issues  in  a  probate  proceeding,  whether  affecting  real  or  per- 
sonal estate,  shall  be  tried  by  a  jury,  upon  seasonable  demand, 
and  that  such  trial  shall  take  place  in  the  Surrogate's  Court. 

This  disposition  should  be  made  available,  in  the  first  in- 
stance, without  any  apparatus  of  removal  to  another  court  or 
other  obstacles  which  would  cloud  the  right  or  embarrass  its 
enjoyment.  Whatever  might  be  borrowed  from  section  265fSa 
of  the  Code  to  give  convenience  to  the  demand  or  scope,  finality 
and  enforcement  to  the  decree  for  or  against  probate  should  be 
appropriated. 

The  absolute  security  of  the  constitutional  privilege  thus 
offered  would  be  a  bar  in  ejectment,  if  a  judgment  under  the 
present  section  2653a  be  conceded  to  be  conclusive.  The  pro- 
vision making  the  decree  of  probate  conclusive  against  the  heir 
at  law  would  be  relieved  from  constitutional  infirmity. 

Incidentally,  there  is  no  reason  why,  under  the  mechanism 
suggested,  the  decree  in  probate  should  not,  by  amendment  of 
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section  S625,  be  made  conclusive  against  the  defeated  devisee 
as  well  as  against  the  defeated  heir;  and  there  would  then 
survive  no  occasion  for  the  existence  of  section  2658a.  The 
one  necessary  and  all-embracing  trial  would  be  presided  over 
by  a  magistrate  sympathetically  familiar  with  the  law  and 
its  practical  bearing  and  the  normal  picture  of  a  probate  case 
begun  and  finished  in  a  probate  court,  satisfying  every  in- 
stinct of  order,  efficiency  and  justice  and  resulting  in  a  compre- 
hensive adjudication,  might  in  time  cover  the  memory  of  a 
broken  and  shameful  system. 

If  a  spirit  of  reaction,  nurse  of  all  these  abuses,  should  cry 
for  a  trial  in  the  Supreme  Court,  a  fraction  of  the  needed 
reform  would  be  lost,  but  our  condition,  if  not  ideal,  would  at 
least  become  intelligible. 

Decreed  accordingly. 


In  the  Matter  of  the  Judicial  Settlement  of  the  Account  of 

* 

Joseph  Hansen,  as  Administrator  with  the  WiU  Annexed 
of  Margarethe  Hinners,  Deceased. 

(Surrogate's  Courts  New  York  County,  June,  1011.) 

Wills:  The  Testamentary  Instrument  or  Act — Requisites,  Foric 
AND  Validity — Form;  Instruments  Referbed  to:  Interfbetation 
AND  Construction — General  Rules — Punctuation  Supplied  to 
Ascertain  Intent;  Precatory  and  Imperative  Words;  Designa- 
tions AND  Descriptions  of  Persons,  Objects  and  Purposes — 
Rules  and  Implications — Fatal  Ambiguity;  Tebms  Cbeatino 
Legacies  and  Gifts  of  Income,  Interest,  Ruppobt  and  Reucases  or 
Debts — Rules  and  Implications — Absolute  Gift  Without  Express 
Words. 

The  law  does  not  require  that  a  last  will  should  assume  any 
particular  form  or  be  couched  in  language  technically  appropriate 
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to  its  testamentary  character;  but  it  is  sufficient  that  the  instru- 
ment however  inartificially  drawn  discloses  the  intention  of  the 
maker  respecting  the  disposition  of  her  property  at  her  death. 

In  the  construction  of  a  last  will  illiterately  framed  punctuation 
cannot  control  and  when  wanting  it  may  be  supplied  in  order  to 
separate  words  that  are  not  clearly  related  in  sequence. 

The  expression  in  a  last  will  of  a  mere  wish  of  the  testatrix 
will  never  be  construed  as  mandatory  if  the  legatees  are  at  liberty 
to  disregard  it  and  the  testatrix  has  by  apt  words  anticipated  that 
her  desire  might  not  be  heeded  by  her  intended  beneficiaries. 

Express  words  of  gift  are  not  necessary  to  create  an  absolute 
interest  in  personal  property. 

In  this  State  a  letter  to  which  a  testatrix  refers  in  her  last  will 
cannot  be  incorporated  therein  by  cross  reference. 

A  bequest  to  "  my  brother  "  in  the  will  of  a  testatrix  haying  two 
brothers  without  anything  in  the  will  to  designate  which  of  the 
two  she  intended  is  void  for  uncertainty. 

See  75  Misc.  442. 

Pboceediko  upon  the  judicial  settlement  of  the  account  of 
an  administrator  with  the  will  annexed. 

Gustave  Groodman,  for  petitioner. 

Katz  &  Sommerich  (Charles  Trosk,  of  counsel),  for  Johannes 
Hinners,  brother  of  deceased. 

Greorge  C.  De  Lacy,  for  Henry  Hinners,  Sophie  Knoop  and 
others,  next  of  kin. 

Frank  T.  Fitzgerald,  special  guardian  for  Edna  Brumer,  an 
infant. 

Fowler,  S.  This  matter  comes  before  the  surrogate  on 
the  judicial  settlement  of  the  account  of  the  administrator 
with  the  will  annexed.  The  estate  consists  entirely  of  personal 
property.    The  amount  to  be  distributed  is  $1,819.^8. 

It  seems  to  be  agreed  by  all  the  parties  cited  that  a  con- 
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struction  of  the  will  of  Margarethe  Hinners  is  necessary  be- 
fore any  decree  on  the  accounting  may  be  entered.  All  the 
parties  in  interest  and  next  of  kin  are  now  before  the  court,  as 
they -were  on  the  probate  of  the  will. 

It  is  not  questioned  by  any  of  the  parties  to  this  accounting 
that  the  surrogate  has  the  power  to  construe  the  will  when- 
ever such  construction  is  incidental  and  necessary  to  a  decree 
on  an  accounting  actually  in  court.  Burgess  v.  Marriott, 
8  Curt.  424 ;  Langdon  v.  Rooke,  1  Notes  Cas.  Ecc.  254,  259 ; 
Garlock  v.  Vandevort,  128  N.  Y.  374.  Indeed,  all  the  par- 
ties in  interest  are  here  asking  for  a  construction  of  the  will 
and  concede  that  it  is  necessary  to  a  distribution.  It  cer- 
tainly would  appear  that  this  was  a  proper  case  for  a  con- 
struction on  the  probate,  under  section  2624,  Code  of  Civil 
Procedure,  because  here  the  validity  of  a  disposition  comes 
squarely  before  the  surrogate. 

The  will  now  submitted  to  the  surrogate  is  unusually  inarti- 
ficial, but  it  is  for  that  reason  only  necessary  to  exercise  the 
greater  care,  as  a  will  of  one  inops  consilii  is  presumed  to 
appeal  particularly  to  the  consideration  of  a  court  of  the  sur- 
rogate.   The  will  as  probated  is  as  follows: 

"  N.  York,  Ocktob  the  I9th.  1908 
**  My  dear  Joe  ! 

"  There  are  2000  Doller  in  the  Bowery  Bank  an  50  Dollar 
in  the  Bank  of  Savings  an  is  it  my  last  wisch  that  you  could 
agree  with  my  Brother  that  ewery  think  will  be  keept  together, 
but  in  case  yous  could  not  agree  together,  it  is  my  last  will 
that  you  get  500  Dollar  from  my  Mony  after  my  Brothers 
Dat  is  ewerything  yours  what  belongs  to  me  an  have  I  written 
to  my  Brother  that  I  Wisch  that  he  leaves  ewerything  to  you 
after  his  dat. 

"  Try  that  you  get  along  together 
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"  This  is  to  certify  that  Margarethe  Hinners  is  of  sound 
mind  and  wishes  this  to  be  her  last  will.  In  witness  of  which 
I  sign  my  name. 

^'  (Sgd)  Charles  Huber,  M.  D. 

**  Rudolph  H.  Bertram, 

"  411  E.  90th.  St.,  N.  Y.  City.'* 

As  this  will  has  been  already  probated  no  question  of  its 
testamentary  sufficiency  or  character  is  now  before  the  surro- 
gate. The  law  in  its  liberality  does  not  require  that  a  will 
should  assume  any  particular  form,  or  be  couched  in  language 
technically  appropriate  to  its  testamentary  character.  It  is 
sufficient  that  the  instrument,  however  inartificial,  discloses 
the  intention  of  the  maker  respecting  the  posthumous  des- 
tination of  her  property.  If  the  will  does  not  respond  to  this 
single  requirement  it  may  be  void  for  uncertainty.  But  no 
degree  of  technical  informality,  no  confusion  in  the  colloca- 
tion of  words,  no  grammatical  or  orthographical  errors  deter 
the  judicial  expositor  from  entering  on  the  duty  of  eliciting 
from  the  contents  of  the  instrument  the  intention  of  its  author* 
1  Jarman,  Wills,  11,  315;  Kalish  v.  Kalish,  166  N.  Y.  878. 

But  as  by  the  statute  wills  and  testaments  are  required  to 
be  in  writing,  the  construction  must,  if  possible,  be  found  in 
the  instrument  itself.  The  instrument  under  consideration  is 
in  the  form  of  a  letter  to  "  My  dear  Joe.'*  It  is  addressed  to 
a  definite  person  by  one,  if  not  in  extremis^  certainly  in  the  exi- 
gency of  a  dangerous  surgical  operation.  Time  pressed,  and 
the  letter  became  a  will  with  all  the  legal  character  of  the 
most  formal  document.  While  proof,  dehors  the  will,  of  testa- 
mentary intention  is  inadmissible  (Reynolds  v.  Reynolds,  82 
N.  Y.  103,  106;  Matter  of  Kennedy,  167  id.  168,  170;  Fries 
V.  Osborn,  190  id.  35,  89),  I  take  it  that  the  circumstances 
attending  the  execution  of  this  letter  as  a  will  are  to  be  re- 
garded as  a  part  of  the  res  gestce  and  ought  to  be  admissible. 
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See  Lord  Cairns,  in  Charter  v.  Charter,  L.  R,  (7  H.  L.)  877; 
Tillotson  V.  Race,  SS  N.  Y.  122,  128.  But  I  will  not  rely  on 
that  point ;  nor  will  I  consider  whether  or  not  the  prior  declar- 
ations of  testatrix  tending  to  identify  ^'  Joe  "  are  to  be  held 
admissible  under  the  peculiar  circumstances  of  this  particular 
case.  In  fact,  I  will  disregard  proof  of  such  declaration,  as 
there  is  sufficient  without  them. 

On  the  face  of  the  will  in  question  there  is  something  left 
to  be  explained,  and  evidence  of  some  sort,  if  of  an  explana- 
tory character,  is  clearly  admissible  in  all  reason.  Fries  v. 
Osborn,  190  N.  Y.  89.  Whenever  the  identification  of  the 
person  intended  as  the  recipient  of  the  testator's  bounty  is 
alone  in  question  the  law  reasonably  provides  a  way  for  ascer- 
taining the  person  intended,  according  to  the  maxim  **  id  cer- 
iwn  est  quod  cerium  reddi  potest.**  In  such  an  effort  parol 
evidence  is  to  some  extent  admissible  for  the  purpose  of 
aiding  in  the  identification  of  the  persons  intended  by  the  testa- 
trix. Patch  V.  White,  117  U.  S.  217;  Lefevre  v.  Lefevre,  69 
N.  Y.  484,  440,  448 ;  New  York  Instn.  for  Blind  v.  How,  10 
id.  84,  88 ;  KimbaU  v.  ChappeU,  27  Abb.  N.  C.  487,  442 ;  Hart 
V.  Marks,  4  Bradf .  161 ;  Reynolds  v.  Robinson,  82  N.  Y.  103, 
107 ;  Matter  of  Dickinson,  66  Misc.  Rep.  282.  In  Masters  v. 
Masters,  1  P.  Wms.  426,  there  was  a  legacy  to  a  ^'  Mrs.  Saw- 
yer,'' and  as  testator  appeared  to  know  no  one  of  that  name 
it  was  referred  to  a  master  to  inquire,  and  the  legacy  was  given 
to  a  "  Mrs.  Swapper." 

Here  before  me  is  no  question  of  ambiguity,  for  then  the 
rule  may  be  different.  Two  persons,  both  bearing  the  name 
of  **  Joe,''  are  not  before  me  claiming  the  legacy.  Here  is 
simply  a  question  of  the  identification  of  the  '*  My  dear  Joe  " 
intended  by  testatrix.  On  this  point  I  entertain  no  doubt. 
The  "  My  dear  Joe  "  intended  by  testatrix  is  unquestionably 
Joseph  Hansen,  her  old  and  intimate  friend.  He  it  was  who 
visited  her  thrice  in  each  week  for  sixteen  years.    The  testa- 
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trix  brought  this  Mr.  Joe  Hansen  to  the  surgeon  who  operated 
on  her,  and  she  stated  to  this  surgeon  that  she  knew  Joseph 
Hansen  for  "  many,  many  years  very  intimately."  This  was 
the  truth.  Irrespective  of  the  declarations  of  testatrix,  it  is 
very  clear  from  competent  testimony,  and  is  so  found,  that  the 
*^  My  dear  Joe "  of  the  will  is  Mr.  Joseph  Hansen  and  no 
other. 

The  nature  of  the  interest  bequeathed  to  Joseph  Hansen 
will  be  next  considered.  It  is  reasonably  clear  that  a  con- 
struction by  which  Joseph  Hansen  is  bequeathed  $500  is  agree- 
able to  all  the  parties  in  court.  The  attorneys  for  Johannes 
Hinners,  the  brother  of  the  testatrix,  concede  that  *^  Joe," 
who  is  found  to  be  Joseph  Hansen,  is  entitled  to  a  legacy  of 
$500.  The  special  guardian  for  Edna  Brumer  makes  no 
contention  against  a  construction  which  gives  this  legacy  to 
Joseph  Hansen.  It  is  not  seriously  disputed  by  the  other 
next  of  kin,  who  are  all  represented  by  counsel,  that  Joseph 
Hansen  by  this  will  i^  entitled  to  receive  a  legacy  of  $500.  In- 
deed, it  is  expressly  conceded  in  the  brief  in  behalf  of  the  other 
next  of  kin  that  such  would  be  a  ^^  fair  and  proper  construc- 
tion "  of  this  will.  Thus  a  construction  of  the  will  which  gives 
to  Joseph  Hansen  the  sum  of  $500  seems  to  be  conceded  as  a 
proper  one  by  all  the  parties  before  the  court.  But,  as  the 
special  guardian  is  in  no  position  to  consent,  the  surrogate 
must  take  the  responsibility  of  determining  in  the  first  in- 
stance whether  or  not  there  is  in  the  will  a  bequest  of  $500  to 
Joseph  Hansen. 

A  construction  which  gives  $500  to  Joseph  Hansen  would 
be  obviously  the  proper  one  if  the  will  were  punctuated  and 
contained  a  full  stop  or  period  after  the  word  ^^  mony  "  in  the 
words  "  it  is  my  last  will  that  you  get  500  Dollar  from  my 
mony."  It  has  been  held  in  cases  of  authority  on  the  construc- 
tion of  wills  that  it  is  not  from  the  punctuation  that  the  sense 
must  be  collected,  and  that  punctuation  will  not  be  regarded. 
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Sanford  v.  Raikes,  1  Mer.  651;  Arcularius  v.  Geisenhamer,  S 
Bradf.  64,  76;  Lewisohn  v.  Henry,  92  App.  Div.  582,  588, 
589;  affd.,  179  N.  Y.  852;  Kinkele  v.  Wilson,  151  id.  269,  276, 
277. 

It  would  be  absurd  to  attempt  a  judicial  construction  of 
such  an  illiterate  writing  as  this  in  the  light  of  rules  relating 
to  the  punctuation  of  documents  framed  in  a  literary  or  pre- 
cise manner.  It  is  obvious  that  the  want  of  punctuation  in 
such  a  testament  ought  to  be  immaterial.  Punctuation  will, 
however,  often  be  supplied  by  construction  in  order  to  sepa- 
rate words  which  are  not  clearly  related  in  sequence  when  a 
testament  is  illiterate  and  inartificial.  If  we  place  a  period 
after  the  word  money  and  disregard  the  hortatory  or  preca- 
tory preface  of  the  will  we  have  this  sentence  left : '"  It  is  my 
last  will  that  you  (Joe)  get  500  dollars  from  my  money." 
Standing  alone  the  meaning  of  this  sentence  just  .quoted  is  as 
clear  as  the  noonday  and  no  forced  construction  is  necessary. 
The  accuracy  of  such  conclusion  would  be  incontestible  if  it 
were  not  for  the  preamble  of  the  will.  Let  us  then  glance 
at  the  prefatory  part  of  the  instrument  before  the  surrogate. 
It  seems  to  the  surrogate  that  all  the  words  preceding  the 
bequest  of  $500  are  either  descriptive  or  hortatory  and  to  be 
disregarded  altogether  in  construction.  Matter  of  Murray, 
124  App.  Div.  548 ;  Post  v.  Moore,  181  N.  Y.  15.  That  such 
a  canon  is  the  true  one  to  apply  in  this  cause  is  apparent  from 
the  words,  "  but  in  case  yous  could  not  agree  together.*'  These 
words  just  quoted  clearly  disclose  that  the  testatrix  antici- 
pated that  her  desire  might  not  be  heeded  by  her  intended 
beneficiaries.  Now,  the  expression  in  a  will  of  a  mere  wish 
of  a  testatrix  is  never  to  be  construed  as  mandatory  if  the 
legatees  are  at  liberty  to  disregard  it.  It  is  very  clear  to  me 
that  all  the  early  part  of  the  will  is  therefore  hortatory,  or  the 
mere  expression  of  a  wish,  and  it  is  to  be  disregarded  in  con- 
struction.    The  will  in  that  event  must  be  construed  to  mean 


MATTER  OF  HANSEN.  259 

that  Joseph  Hansen  is  given  a  legacy  of  $500,  payable  pres- 
ently. Express  words  of  gift  are  not  necessary  to  create  an 
absolute  interest  in  personal  property.  The  words,  "  It  ia 
my  last  will  that  you  get  500  Dollar  from  my  mony,*'  are 
sufficient  to  carry  an  absolute  interest  to  Joseph  Hansen  in  so 
much  money,  and  I  so  hold. 

The  paper  probated  as  a  will  and  now  to  be  construed  by  the 
surrogate  contains  a  further  provision  as  follows :  "  After  my 
Brothers  dat  (death)  is  ewerything  yours  what  belongs  to  me 
an  (and)  have  I  written  to  my  Brother  that  I  wisch  (wish) 
that  he  leaves  ewerything  to  you  after  his  dat  (death)." 
What  is  the  true  construction  of  this  clause  of  the  will?  Had 
the  testatrix  left  one  brother  her  surviving  it  would  be  possible 
to  hold  that  by  implication  this  only  brother,  clearly  described 
because  of  that  fact,  took  a  life  interest  in  the  residue  over 
$500  to  Joe ;  but  the  testatrix  left  two  brothers  her  surviving. 
If  she  intended  only  one  of  them  to  take,  which  of  the  two  was 
it?  Under  the  present  law  of  this  State  the  letter  to  which 
the  testatrix  refers  cannot  be  incorporated  in  the  will  by  cross- 
reference.  Matter  of  Emmons,  110  App.  'Div.  701.  The  will 
as  probated  must  explain  itself.  Under  the  Statute  of  Wills 
now  in  force  it  is  frequently  said  that  the  true  construction  and 
the  intent  of  the  testatrix  must  be  found  within  the  four  cor- 
ners of  the  will  itself.  It  is  apparent  that  the  bequest  to  the 
brother,  if  it  is  in  the  singular,  in  view  of  the  fact  that  the 
testatrix  left  more  than  one  brother,  presents  a  difficulty. 
Matter  of  Turner,  14«  App.  Div.  645;  Eidt  v.  Eidt,  id.  7SS. 

Similar  wills  have  been  construed  in  England.  In  Dowset 
V.  Sweet,  Amb.  175,  a  bequest  to  a  son  was  held  void  because 
there  was  more  than  one  son,  s.  p.  Doe  d.  Hayter  v.  Joinville^ 
8  East,  175;  Matter  of  Stephenson,  1897,  1  Ch.  75;  Drake  v. 
Drake,  8  H.  L.  Cas.  17« ;  afFg.,  Romilly,  M.  R.,  25  Beav.  642. 

It  is  said  that  in  such  a  case  Mr.  Jarman  is,  however,  of 
the  opinion  that  parol  evidence  would  be  admissible  to  show 
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which  of  the  two  brothers  was  intended.  See  Jarman  Wills 
(6th  London  ed.),  522,  52S.  Mr.  Jarman  is  an  undoubted 
authority,  but  the  surrogate  prefers  not  to  enter  on  this  de- 
batable point  at  this  time,  as  the  entire  will,  other  than  the 
bequest  to  Joseph  Hansen  of  $500,  seems  open  to  the  charge 
of  uncertainty  as  regards  both  the  description  of  the  legatee 
and  the  quantum  of  interest  intended  to  be  given.  Under  the 
pretense  of  construction  the  surrogate  cannot  make  a  will  for 
testatrix.  It  is  unnecessary  for  that  reason  to  undertake  the 
consideration  of  the  modem  decisions  touching  those  vague 
"  patent  "  and  "  latent  "  ambiguities  cited  to  me.  These  terms 
are  now  generally  conceded  to  have  been  inventions  by  Lord 
Bacon,  and  in  modern  times  to  be  too  often  misapplied  and 
rarely  understood.  It  is  questioned  by  very  distinguished 
lawyers  whether  Bacon's  distinction  has  any  real  foundation 
in  reason  or  fact.  It  is  extremely  doubtful  how  far  extrinsic 
evidence  should  be  received  in  this  cause.  Matter  of  Hornby, 
2  Bradf.  420,  422.  Certainly  what  the  nature  of  the  ambiguity 
is  need  not  be  considered.  The  bequest  to  the  brother  will  be 
adjudged  void  for  uncertainty  only. 

It  is  next  suggested  that,  this  being  true,  it  accelerates  the 
**  remainder,"  and  that,  as  the  particular  estate  supporting 
the  remainder  fails,  the  remainder  vests  immediately  in  pos- 
session in  the  remainderman,  and  Joseph  Hansen  takes  all. 
This  claim,  of  course,  assumes  that  the  brother  intended  was 
to  take  a  life  interest  only.  If  probed  to  the  bottom  this 
claim,  then,  presents  one  of  the  few  points  remaining  unset- 
tled since  the  Revised  Statutes,  for  in  this  State  limitations  of 
future  interests  in  personalty  are  governed  by  the  statute 
regulating  future  estates  in  real  property.  The  final  solution 
of  such  a  question  would  demand  the  fullest  exposition  on  the 
part  of  counsel,  and  it  could  only  be  determined  by  the  final 
decision  of  the  court  of  last  resort.     To  accord  such  a  con- 
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struction  to  this  will  is  to  invite  the  dissipation  of  this  small 
property*. 

It  has  been  just  stated  that  limitations  of  future  interests 
in  personal  property  are  governed  by  the  statute  regulating 
future  estates  in  real  property.  The  statute  on  this  point  is 
express  and  very  familiar.  1  R.  S.  77S,  §§  1,  2;  Laws  of 
1897,  chap.  417,  now  Real  Property  Law,  §  11. 

Life  estates  or  (to  speak  more  accurately,  as  personal  prop- 
erty is  never  held  for  an  estate)  life  interests  in  personal 
property  have  been  recognized  only  in  comparatively  modern 
times.  Van  Home  v,  Campbell,  100  N.  Y.  SOS.  At  common 
law  a  life  interest  in  personalty  was  ultimately  called  "  an  in- 
terest analogous  to  an  estate  for  life  in  lands,"  and  on  such 
life  interests  remainders  came  to  be  well  limited.  Consequently, 
in  deference  to  the  modem  usage  last  indicated,  as  life  estates 
or  life  interests  never  exhaust  the  quantum  of  ownership,  which 
the  term  "  fee  simple  "  in  respect  of  real  property  or  "  abso- 
lute ownership "  in  respect  of  personalty  implies,  there  al- 
ways exists  in  reference  to  life  estates  limited  in  personal  prop- 
erty a  "  reversion  "  or  a  "  remainder."  Clark  v.  Cammann, 
14  App.  Div.  127,  188;  Mills  v.  Husson,  140  N.  Y.  99.  A  re- 
version and  a  vested  remainder  in  fee  simple  are,  and  always 
have  been,  convertible  terms.    2  Preston  Abst.  of  Title,  88. 

Whether  a  remainder  is  now  well  limited  on  a  life  estate 
which  fails  is,  as  has  been  stated,  the  open  question  since  the 
Revised  Statutes.  See  Schettler  v.  Smith,  41  N.  Y.  847; 
Cochrane  v.  Schell,  140  id.  526.  Cf.  Kalish  v.  Kalish,  166  id. 
378,  879;  Williams  v.  Jones,  id.  536,  587.  Of  course  if  the 
future  interest  is  not  a  "  remainder  "  but  an  executory  limita- 
tion, it  may  take  efFect  even  if  the  particular  estate  be  void. 
But  over  so  small  a  property  it  is  hardly  necessary  to  resort 
to  a  construction  which  invites  an  extended  consideration  of 
costly  problems.  The  surrogate  has  considered  this  point  only 
out  of  deference  to  the  counsel  who  advanced  it  in  behalf  of 
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Joseph  Hansen.  It  is  not,  however,  clear  that  a  life  estate  was 
intended  to  be  given  to  the  brother.  In  any  event  I  am  not 
•disposed  to  give  such  a  construction  to  this  will  as  will  carry 
all  to  Joseph  Hansen,  for  it  is  apparent  that  the  testatrix 
intended  that  some  one  of  her  blood  should  take  some  interest 
in  her  property.  A  part  of  a  will  should  not  be  upheld  when  it 
will  work  injustice  (Benedict  v.  Webb,  98  N.  Y.  466)  or  thwart 
the  obvious  intention  of  testatrix. 

It  seems  to  the  surrogate  that  the  will  of  Margarethe  Hin- 
Hers  must  be  construed  to  give  a  legacy  of  $500,  payable 
presently  to  Joseph  Hansen,  and  that  in  other  respects  such 
will  is  void  for  uncertainty.  In  this  event  the  next  of  kin  of 
Margarethe  Hinners,  as  indicated  by  the  Statute  of  Distribu- 
tions, will  be  entitled  to  the  residuum  as  in  case  of  intestacy. 

Decreed  accordingly. 


In  the  Matter  of  the  Judicial  Settlement  of  the  Account  of 
Edoas  D.  Thobnbukoh,  as  Exec.utor  of  the  Last  Will  and 
Testament  of  Harriet  B.  Thoenbuboh,  Deceased. 

{Burrogat&%  Court,  New  York  County,  June,  1911.) 

OONSTITUnONAL   LaW — ^NATUBB,   ADOFTION   AND  InTERFBCTATION   OF  CoiT- 

STrrunoNa— OoNSTBUcnoN,   Ofkeation   and  Bniobcbmbnt — Poweb 
AND  Duty  to  Dbclabb  Statute  UNcoNSTrruTioNAL. 

8UBB0GA1B8'  COVWtB — ^NATURE  AND  EXTENT  OF  JUBISDICTION — ^ADMINIS- 
TRATION or  Decedents'  Estates — ^Detebminino  Rights  of  Heebs 
AND  Legatees  on  Dbobbeino  Distbibution — ^Rights  or  Legatees  ob 
Distributees — Or  Assignee  or  Share. 

/UsuBT — Elements  and  Indicia— Agbbementb  the  Subject  or  or 
ArrECTED  with  Usubt — IXiscounts  and  Loans  bt  Bankebs. 

Under  section  2472a  of  the  Gode  of  Civil  Procedure,  added  by 
chapter  676  of  the  Laws  of  1910,  a  surrogate  on  the  judicial  settle- 
ment of  the  accounts  of  an  executor  has  Jurisdiction  to  ascertain 
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the  title  to  any  legacy  or  dlstribatiye  share  and  incidentally  to  try 
the  Talidity  of  an  assignment  of  a  legacy. 

The  constitutionality  of  said  section  will  not  be  passed  upon  in 
the  first  instance  by  this  court,  but  its  constitutionality  will  be 
presumed. 

The  statutes  relating  to  usury  do  not  apply  to  discounts  or  loans 
made  by  private  bankers. 

Pkoceeding  upon  the  judicial  settlement  of  the  accounts  of 
an  executor. 

Earle  &  Russell,  for  accounting  executor. 

Frank  M.  Wells,  for  Edgar  D.  Thomburgh  as  to  the  ob- 
jection of  Louis  Silverman. 

Bowers  &  Sands,  for  testamentary  guardian  of  Harriet  G. 
Benson. 

Maurice  W.  Monheimer,  for  Louis  Silverman,  an  objector 
to  the  account. 

Jac.ob  Stiefel,  for  Louis  Silverman. 

Fowler,  S.  This  matter  comes  before  the  surrogate  upon 
the  judicial  settlement  of  an  executor's  account.  The  only 
objections  to  the  account  involve  the  validity  of  certain  as- 
signments of  legacies  in  the  executor's  hands,  which  the  exec- 
utor claims  the  right  to  retain  as  legatee  under  the  will  of 
Harriet  B.  Thomburgh,  deceased.  The  executor  asserts  that 
such  assignments,  admitted  to  be  made  by  him  as  legatee,  are 
usurious  and  for  that  reason  void.  The  objections  interposed 
reaUy  bring  up  for  adjudication  the  validity  of  such  assign- 
ments to  Louis  Silverman  by  Edgar  D.  Thomburgh,  the  leg- 
atee, who  incidentally  is  also  the  executor  of  Harriet  B.  Thom- 
burgh, deceased,  and  the  accounting  party  herein. 
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Under  the  language  of  section  2472a,  Code  Procedure,  added 
by  chapter  576,  Laws  of  1910,  it  would  appear  that  the 
surrogate  has  jurisdiction  upon  a  judicial  accounting  to 
ascertain  the  title  to  any  legacy  or  distributive  share,  and  to 
exercise  all  other  power,  legal  or  equitable,  necessary  to  the 
complete  disposition  of  the  matter. 

It  may  be  conceded  for  the  moment,  without  extended 
inquiry,  that,  prior  to  the  year  1910  and  the  act  mentioned,  the 
surrogate  had  no  jurisdiction  to  try  the  validity  of  assignments 
of  the  interests  of  legatees  on  the  judicial  settlement  of  the 
accounts  of  an  executor.  Bevan  v.  Cooper,  72  N.  Y.  317,  328, 
329;  Matter  of  Wagner,  119  id.  28,  36;  Sanders  v.  Soutter, 
126  id.  193,  200;  Matter  of  Randall,  152  id.  508,  520;  Matter 
of  McAlleenan,  53  App.  Div.  193,  199;  Matter  of  United 
States  Trust  Co.,  80  id.  77,  81 ;  Matter  of  Bunting,  98  id.  122. 
Under  the  Revised  Statutes  providing  for  executors'  claims 
against  the  estate,  the  surrogate  doubtless  had  jurisdiction  to 
hear  and  determine  any  and  all  claims  of  executors  against  the 
estate.  Shakespeare  v.  Markham,  72  N.  Y.  400;  Boughton 
V.  Flint,  74  id.  476 ;  Neilley  v.  Neilley,  89  id.  352 ;  Richardson  v. 
Root,  19, Hun,  473,  475.  But  that  particular  jurisdiction 
is  not  involved  here. 

The  language  of  section  2472a  (Code  Civ.  Pro.)  now  seems 
broad  enough  to  cover  this  matter  here  presented  for  adjudi- 
cation. No  claim  has  been  made  for  trial  of  the  issue  of  fact 
by  jury,  and  the  parties  acquiesce  in  the  jurisdiction  of  the 
surrogate.  But  it  is  well  established  that  consent  cannot  con- 
fer jurisdiction  on  the  surrogate  if  none  otherwise  exists. 

The  power  of  the  Legislature  to  enact  chapter  576,  Laws 
of  1910  (Code  Civ.  Pro.  §  2472a),  has  been  questioned; 
and  it  must  be  conceded  that  the  decisions  are  somewhat 
variant  on  the  power  of  the  Legislature  under  the  constitution 
to  increase  the  jurisdiction  of  the  surrogate.  Matter  of  Bunt- 
ing, 98  App.  Div.  122;  Matter  of  Runk,  200  N.  Y.  447,  460; 
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Alexander  v.  Bennett,  60  id.  204;  People  ex  rel.  ^layor  v. 
Nichols,  79  id.  582. 

But  the  transcendent  power  of  declaring  an  act  of  the  Leg- 
islature unconstitutional  should  never,  in  my  opinion,  be  as- 
sumed by  a  court  of  first  instance,  except  possibly  in  rare 
cases  involving  life  or  liberty,  and  where  the  invalidity  of 
the  legislative  act  is  apparent  on  its  face.  The  exercise  of  a 
judicial  power  to  declare  acts  of  the  Legislature  void  should, 
I  think,  be  reserved  to  the  graver  courts  of  the  State,  in  sol- 
emn session  in  banc,  or  held  for  the  final  review  of  such  great 
questions.  Otherwise  the  processes  of  the  government  may  be 
disorganized  by  the  action  of  a  single  judicial  oflScer  pos- 
sessed of  a  little  brief  authority.  Such  an  individual  exer- 
cise of  power  tends  to  bring  into  contempt  with  the  people  an 
historic  jurisdiction,  approved  by  the  wisdom  of  the  greatest 
of  mankind — a  jurisdiction  of  fundamental  importance  to 
constitutional  government  when  well  exercised,  and  of  most 
evil  import  when  lightly  exercised  by  a  single  judge  animated, 
perhaps,  by  some  theory  squaring  with  his  own  conceptions 
of  government  or  polity.  Doubtless  the  ultimate  power  to 
test  the  validity  of  legislative  enactments  by  a  solemn  com- 
parison with  delegated  constitutional  powers  is  of  supreme 
importance  and  the  keystone  of  our  political  fabric.  But 
the  power  and  the  exercise  of  the  power  are  distinct. 

It  is  well  known  that  the  power  of  the  American  judiciary 
to  guard  the  citizen  against  legislative  violation  of  delegated 
authority  to  enact  laws  is  not  original  or  a  novelty  in  gov- 
ernment, as  often  asserted.  Nor  is  it  a  mere  phenomenon  or 
experiment.  On  the  contrary,  it  is  the  result  of  political  ex- 
perience of  long  duration.  In  England  a  similar  assertion  of 
judicial  power  just  missed  a  triumph.  Lord  Coke,  in  Dr. 
Bonham's  case,  8  Rep.  118a,  cited  several  ancient  cases  in 
support  of  the  inherent  judicial  power  to  pass  on  the  validity 
of  an  act  of  Parliament;  and  a  great  judge,  Hobart,  Lord 
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Chief  Justice  of  the  Common  Pleas,  in  the  reign  of  James  I. 
(Day  V.  Savage,  Hobart,  87),  used  these  memorable  words: 
**  Even  an  act  of  Parliament,  made  against  natural  equity,  as 
to  make  a  man  judge  in  his  own  case,  is  void  in  itself  for  jura 
naturae  sunt  immutabUiay  and  they  are  leges  legum.**  The 
embarrassment  of  exercising  such  a  judicial  power  in  a  mon- 
archy where  judicial  proceedings  were  theoretically  before 
the  King  himself — coram  rege  ipso — caused  it  to  miscarry 
in  the  end  in  England.  But  in  the  English  colonies  the  power 
of  the  judiciary  to  determine  an  act  of  the  Colonial  Legisla- 
ture void  as  unconstitutional  was  very  familiar  to  the  fram- 
ers  of  the  Federal  Constitution.  The  judiciary  articles  of 
that  Constitution  and  of  the  State  Constitution  were  only  an 
evolution  and  no  artifice  or  innovation.  The  due  exercise  of 
so  fundamental  a  principle  of  American  government — one 
so  vital  to  national  existence — should  not,  I  think,  be  in- 
vaded rashly,  or  degraded  by  an  immoderate  use  in  a  court  of 
first  instance.  For  these  reasons  the  surrogate  would  regard 
it  as  a  breach  of  decorum  for  him  to  undertake  to  pass  upon 
the  validity  of  chapter  676)  Laws  of  1910.  Li  this  court  the 
constitutionality  of  an  act  of  the  Legislature  must  be  pre- 
sumed for  the  sake  of  propriety,  if  for  no  other  reason. 

Upon  the  merits  of  the  real  contention  in  this  matter  it  ap- 
pears as  follows:  The  objector  is  the  assignee  of  the  legacies. 
He  complains  that,  in  disregard  of  three  assignments  exe- 
cuted to  and  held  by  him  against  the  individual  interest  of 
the  executor  as  a  legatee,  the  executor  has  paid  out  to  himself 
and  others  moneys  which  should  have  been  paid  to  the  ob- 
jector as  such  assignee.  The  assignments  amount  to  $1,875. 
The  executor  sets  up  the  defense  that  the  assignments  were 
given  to  secure  usurious  loans  obtained  from  the  objector. 
The  assignee  seeks  to  avoid  this  defense  by  showing  that  he  is 
a  private  banker  and  as  such  entitled  to  the  exemption  con- 
tained in  section  66,  chapter  689  of  the  Laws  of  1892»  as 
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amended  by  section  1,  chapter  810,  Laws  of  1900.  This  sec- 
tion reads  as  follows :  *^  Every  bank  and  private  and  individ- 
ual banker  doing  business  in  this  state  may  take,  receive, 
reserve  and  charge  on  every  loan  and  discount  made,  or  upon 
any  note,  bill  of  exchange  or  other  evidence  of  debt,  interest 
at  the  rate  of  six  per  centum  per  annum;  and  such  interest 
at  the  rate  of  six  per  centuum  per  annum;  and  such  interest 
may  be  taken  in  advance,  reckoning  the  days  for  which  the 
note,  bill  or  evidence  of  debt  has  to  run.  The  knowingly  tak- 
ing, receiving,  reserving  or  charging  a  greater  rate  of  interest 
shall  be  held  and  adjudged  a  forfeiture  of  the  entire  interests 
which  the  note,  bill  or  evidence  of  debt  carries  with  it,  or 
which  has  been  agreed  to  be  paid  thereon.  If  a  greater  rate 
of  interest  has  been  paid,  the  person  paying  the  same  or  his 
legal  representatives  may  recover  back  twice  the  amount  of 
interest  thus  paid  from  the  bank  and  private  or  individual 
banker  taking  or  receiving  the  same,  if  such  action  is  brought 
within  two  years  from  the  time  the  excess  of  interest  is  taken. 
*  *  *  The  true  intent  and  meaning  of  this  section  is  to 
place  and  continue  banks,  and  private  and  individual  bankers 
on  an  equality  in  the  particulars  herein  referred  to  with  the 
national  banks  organised  under  the  act  of  congress  entitled 
^  An  act  to  provide  a  national  currency  by  pledges  of  United 
States  bonds,  and  to  provide  for  the  circulation  and  redemp- 
tion, thereof.' "  Laws  of  1870,  chap.  168 ;  Laws  of  1898, 
chap.  689,  §  56,  as  amd.  by  Laws  of  1900,  chap.  810,  §  1. 

The  United  States  statute  is,  mutatis  mutandis^  in  the  same 
terms  as  the  above.  13  U.  S.  Stat,  at  Large,  p.  118,  §  80. 
Both  of  these  statutes  will  be  found  in  189  N.  Y.  6  et  seq. 

In  Caponigri  v.  Altieri,  165  N.  Y.  S55,  it  was  held  that  the 
penalty  cannot  be  enforced  by  way  of  counterclaim,  but  only 
by  penal  action. 

It  is  conceded  by  the  executor's  counsel  that,  at  the  time  of 
the  making  of  the   assignments   (December  24,   1908,   Jan- 
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uary  19,  1909,  and  March  8,  1909),  private  bankers  were  not 
in  any  way  subject  to  the  supervision  or  scrutiny  of  the  State 
authorities,  and  were  not  made  so  till  1910,  when  they  were 
brought  within  the  supervision  of  the  Banking  Department. 
The  objector's  counsel  practically  concedes  that  the  transac- 
tions which  resulted  in  the  making  of  the  assignments  were 
usurious  loans,  since  he  says  nothing  to  the  contrary  in  his 
brief.  He  maintains  that  he  has  established  his  defense  under 
the  above  statute.     The  executor's  counsel  contends  : 

(1)  That  the  objector  has  not  properly  proved  that  he  is 
a  private  banker,  since  he  has  not  shown  in  detail  the  nature 
of  the  business  conducted  by  him; 

(2)  That  the  statute  should  be  strictly  construed,  so  as  to 
afford  protection  only  in  the  case  of  transactions  strictly  in 
the  nature  of  banker's  business,  and  not  to  transactions  like 
those  at  bar,  which  were  not  of  that  nature,  the  credit  being 
opened  and  the  pass-book  issued  merely  as  a  veil  to  cover  the 
usurious  loan  and  bring  it  within  the  protection  of  the  statute. 

As  to  the  first  proposition  for  the  executor,  the  only  de- 
cision I  find  is  the  other  way.  In  Hessberg  v.  Matter,, 64 
Misc.  Rep.  97,  by  McLean,  J.,  it  was  held  that  the  plaintiff's 
own  statement  on  the  trial  that  his  business  was  "  banking, 
private  banker,"  in  the  absence  of  any  other  evidence  on  the 
subject,  was  sufiicient  to  establish  the  fact  that  he  was  a  pri- 
vate banker  under  the  statute  now  under  consideration.  In 
the  present  case  the  evidence  is  much  stronger.  The  alleged 
banker  in  the  present  case  did  not,  it  is  true,  testify  himself, 
but  his  clerk  testified  that  the  objector  was  a  private  banker^ 
that  he  was  so  described  upon  his  office  door,  that  he  issued  a 
pass-book  to  Mr.  Thornburgh  bearing  the  words  "  Louis  Sil- 
verman, private  banker,"  which  is  in  evidence,  and  that  the 
same  words  appear  upon  the  checks  drawn  by  Mr.  Thorn- 
burgh, which  are  also  in  evidence. 

As  to  the  second  contention  for  the  executor,  the  case  last 
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cited  is  also  an  adjudication  in  point.  The  plaintiff  in  that 
case  loaned  moneys  to  the  defendant,  who  assigned  in  writing 
as  security  therefor  certain  outstanding  accounts  in  his  favor 
against  third  persons.  The  defendant  afterward  collected  the 
accounts  and  refused  to  pay  the  amount  to  plaintiff  on  de- 
mand. The  plaintiff  being  a  private  banker,  the  defense  of 
usury  was  overruled.  So  far  as  my  investigations  have  gone 
the  other  cases  arising  under  this  statute  wherein  the  defense 
of  usury  was  not  allowed  to  prevail,  did  concern  strictly  com- 
mercial paper.  Perkins  v.  Smith,  116  N.  Y.  441,  448; 
Caponigri  v.  Altieri,  165  id.  S55;  Schlesinger  v.  Gilhooly, 
189  id.  1.  I  do  not  think,  however,  that  this  is  a  controlling 
consideration,  particularly  in  view  of  the  Hessberg  case,  supra. 
In  Schlesinger  v.  Lehmaier,  191  N.  Y.  69,  the  defense  of  usury 
prevailed  in  regard  even  to  commercial  paper  discounted  by  a 
bank,  but  not  for  reasons  material  here. 

I  think  the  objections  of  Mr.  Silverman  must  be  sustained, 
and  the  executor  surcharged  with  $1,875. 

Decreed  accordingly. 


In  the  Matter  of  the  Judicial  Settlement  of  the  Estate  of 

Ctbus  L.  Roberts,  Deceased. 

(Surrogates  Court,  Oneida  County,  June,  1911.) 

ExECUTOBS  AND  Administbatobs  :  Administbative  AuTHOBrrT  AND  Man- 
agement OF  Estate — AxTTHOBrrT  and  Powebs  in  Genebal — Soubob 
OF  Authobity:   Items  Chaboed  ob  CREDrrED— Payments  to  Dis- 

CHABOE  DOWEB  OB  liUENS  ON  LAND:   ACCOUNTING  AND   SETTLEMENT — 

FoBM,   Requisites  and  Contents  of  Account  and  Petition  fob 
Allowance — Contents. 

An  administrator  must  look  to  the  statute  for  his  powers  and, 
under  section  117  of  the  Decedent  Estate  Law,  he  is  limited  so 
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far  as  his  Initiative  is  concerned  to  the  collection  of  dehts  due  the 
estate  and  marshalling  the  personal  effects  of  his  intestate. 

In  the  absence  of  proof  that  mortgaged  premises  of  which  an 
intestate  died  seized  did  not  descend  to  an  heir,  section  250  of  the 
Real  Property  Law  requires  the  heir  to  satisfy  the  mortgage  of  his 
intestate  without  resort  to  the  administrator;  and,  in  such  a  case, 
the  administrator  cannot  be  allowed  credit  in  his  accounts  for  pay- 
ments of  interest  upon  the  mortgage. 

Payment  of  a  sum  of  money,  due  upon  a  contract  for  the  pur- 
chase of  lands  from  the  vendee  at  his  death,  by  his  administrator, 
can  neither  be  allowed  nor  disallowed  In  the  administrator's  ac- 
count but  must  be  stricken  therefrom. 

Peoceedings  upon  objections  filed  to  a  supplemental  ac- 
count of  administrators. 

Geo  F.  Morss,  for  administrators,  and  Globe  Tobacco  Co. 
and  Edgar  A.  Murray,  creditors. 

P.  H.  Fitzgerald,  for  J.  C.  Buckley. 

A.  C.  Woodruff,  for  E.  W.  Van  De  Walker,  M.  J.  Lawlor, 
American  Seed  Machine  Co.,  Wiedman  Co.,  Clyde  B.  Stan- 
ton, Dr.  C.  W.  Shaver,  Reidel  &  Hill,  Seymour  Spoon,  Lona 
Carroll,  Jason  Foster,  C.  McCarthy,  M.  L.  Keeler,  and  A.  M. 
Famsworth,  creditors. 

Thomas  H.  Ward,  for  Thomas  Ryan  Consumers'  Brewing 
Company. 

Sexton,  S. — ^About  May  20,  1907,  Cyrus  L.  Roberts  died, 
intestate,  and  on  February  SS,  1910,  his  administrators  ac- 
counted. Objections  were  filed,  issues  tried  and  decision 
rendered  December  9,  1910,  which  contained  this  provision: 
"  A  supplemental  account  must  be  filed  by  the  administrators 
which  will  deal  exclusively  with  the  personal  property  of  this 
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estate,  and  the  expenses  necessarily  incurred  in  connection 
with  its  management." 

January  19,  1911,  the  administrators  filed  a  supplemental 
account  which  seemed  to  wilfully  violate  the  quoted  direction 
of  said  decision,  in  that  it  contained  may  items  which  clearly 
arose  from  real  estate  transactions.  This  account  was 
properly  objected  to  as  not  complying  with  the  ruling  of  the 
court;  and,  without  trying  the  issues  raised,  the  administra- 
tors were  directed  to  file  a  further  amended  account,  which 
they  did  April  10,  1911.  Creditors  filed  objections  to  this  ac- 
count and  put  in  issue  about  twenty  separate  items.  The  ad- 
ministrators paid  out  of  the  personal  property  $100.49^ 
$127.70  and  $45  as  interest  on  real  estate  mortgages  given  by 
deceased,  and  three  items  of  $200,  $72.50  and  $69.70  on  land 
contracts  entered  into  by  the  deceased  for  purchase  of  certain 
real  estate. 

Maud  I.  Roberts,  one  of  the  administrators,  is  the  only 
heir  at  law  of  the  deceased,  and  said  mortgaged  property 
passed  to  her  subject  to  the  mortgages ;  hence  the  payment  of 
the  interest  which  accrued  after  the  death  of  said  Cyrus  L. 
Roberts  was  her  obligation  and  not  that  of  the  estate.  Laws 
of  1909,  chapter  52,  section  250  (Real  Prop.  Law),  reads  as. 
follows:  "Where  real  property,  subject  to  a  mortgage  ex- 
ecuted by  any  ancestor  or  testator,  descends  to  an  heir,  or 
passes  to  a  devisee,  such  heir  or  devisee  must  satisfy  and  dis- 
charge the  mortgage  out  of  his  own  property,  without  resort- 
ing to  the  executor  or  administrator  of  his  ancestor  or  testator, 
unless  there  be  an  express  direction  in  the  will  of  such  testa- 
tor, that  such  mortgage  be  otherwise  paid." 

This  has  been  the  law  for  more  than  forty  years.  The  fol- 
lowing cases  in  elucidation  of  the  statute  are  in  point:  Dun- 
ning V.  Ocean  National  Bank,  61  N.  Y.  491 ;  Hauselt  v. 
Patterson,  124  id.  S49 ;  Matter  of  Hun,  144  id.  472. 

Neither  the  principal  nor  the  interest  of  the  mortgages  was 
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a  charge  upon,  or  payable  out  of,  the  personal  estate  of  the 
intestate,  Roberts.     Carpenter  v.  Carpenter,  181  N.  Y.  101. 

Where  no  proof  is  made  that  the  mortgaged  premises  did 
not  descend  to  the  heir,  the  statute  requires  the  heir  to  sat- 
isfy the  mortgage  of  his  intestate  without  resort  to  the  ad- 
ministrator.    Cornwell  v.  Deck,  2  Redf.  87. 

Can  payments  made  by  the  administrators  on  land  con- 
tracts entered  into  as  vendee  by  the  deceased  be  allowed? 

In  the  case  at  bar,  the  culministrators,  under  the  defenseless 
title  of  squatter  sovereignty,  entered  into  full  possession  of 
the  real  estate  of  their  intestate,  and  controlled,  managed  and 
manipulated  it;  and  one  of  them  even  attempted  the  convey- 
ance of  portions  of  it.  From  the  beginning,  strife,  conceived 
in  the  womb  of  legal  blunders  and  brought  forth  in  a  whirl- 
wind of  litigation,  has  beset  this  estate.  Mistakes  arose  from 
the  habit  of  advising  first  and  examining  the  law  afterward; 
and  all  the  trouble  sprang  from  a  misconception  of  the  legal 
functions  of  executors  and  administrators,  which  will  be  briefly 
considered. 

The  practice  of  allowing  the  owner  of  property  to  direct  its 
destination  after  his  death,  goes  back  to  Grenesis — **  More- 
over, I  have  given  to  thee  one  portion  above  thy  brethren, 
which  I  took  out  of  the  hand  of  the  Amorite  with  my  sword 
and  with  my  bow." 

Blackstone  says  that  an  executor  is  one  to  whom  another 
man  commits,  by  his  last  will,  the  execution  of  that  will  and 
testament.  The  office  of  executor  is  coeval  with  the  right  of 
devise,  and  appears  to  have  existed  and  continued  from  the 
earliest  period  of  the  common  law.  The  earliest  a4ministra- 
tor  was  the  king,  then  the  lord  of  the  fee,  and  finally  the 
bishop  of  the  diocese,  till  by  statute  the  bishop,  or  ordinary, 
was  required  to  delegate  the  administration  to  the  nearest 
friends  of  the  deceased,  who  paid  the  debts  and  frequently 
retained  the  surplus  instead  of  distributing  it  among  the  next 
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of  kin.     This  abuse  was  finally  corrected  by  the  Statute  of 
Distributions. 

While  the  power  of  making  a  will  existed  from  the  earliest 
period  of  the  common  law,  still  an  English  subject  had  no 
testamentary  power  over  land,  until  the  passing  of  the  Statute 
of  Wills,  under  Henry  VIII.  The  common  law  and  the  English 
law  of  devise  came  to  us  in  the  Mayflower. 

At  common  law,  the  real  estate  of  an  intestate  went  to  his 
heirs;  the  personal,  to  his  administrator.  At  common  law,  an 
executor  had  nothing  to  do  with  anything  except  the  mere 
personal  assets  of  the  testator,  and  it  is  now  the  law  that  he 
must  look  to  the  will  appointing  him  for  power  over  the  real 
estate.  An  administrator  is  an  officer  of  the  court  and  his 
title  rests  solely  upon  the  grant  of  letters  of  administration. 
At  common  law  he  dealt  only  with  the  personal  estate,  and 
that  restriction  still  exists  under  the  present  law,  save  where 
by  statute  he  may  apply  to  a  court  of  competent  jurisdiction, 
upon  a  proper  state  of  facts,  for  the  sale  of  the  real  estate  of 
his  intestate,  for  the  payment  of  his  debts.  Dunning  v.  Ocean 
National  Bank,  61  N.  Y.  491. 

Expenditures  for  repairs  to  real  property,  and  taxes  levied 
subsequently  to  decedent's  death,  and  exclusively  for  the  bene- 
fit of  the  real  property,  cannot  be  allowed  an  administrator 
on  his  accounting  (Comwell  v.  Deck,  8  Redf.  87) ;  nor  can  in- 
surance premiums  paid  for  insurance  on  real  estate  be  allowed, 
unless  efi^ected  under  the  belief  that  the  estate  was  insolvent 
(Comwell  V.  Deck,  supra) '^  and  this  is*  permitted  only  upon 
the  theory  that  in  such  cases  it  is  the  interest  of  the  creditors 
that  is  protected  by  the  contract  of  insurance.  Herkimer  v. 
Rice,  27  N.  Y.  16S. 

An  administrator  is  so  completely  divorced  from  the  real 
estate  of  his  intestate,  that  he  may  purchase  it  on  a  fore- 
closure sale,  under  a  mortgage  given  by  the  intestate,  and 
obtain  title  in  his  own  name  and  for  his  own  benefit.     Abell 
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V.  Bradner,  UN.  Y.  St.  Repr.  246;  Rollings  worth  v.  Spauld- 
ing,  54  N.  Y.  686 ;  Matter  of  Monroe,  148  id.  484,  The  rea- 
soning of  these  cases  is  that  *'  An  administrator  as  such  has 
no  authority  or  control  over  the  real  estate  of  his  intestate, 
and  assumes  no  obligations  in  reference  to  it,  and  owes  no 
duty  to  the  heirs."  An  administrator,  as  such,  has  no  power 
to  contract  touching  the  disposition  of  the  rents  and  profits 
of  the  real  estate  of  his  intestate.  Hillman  v.  Stephens,  16 
N.  Y.  878. 

While  executors  must  look  to  the  will,  the  administrators 
must  look  to  the  statute  for  their  powers. 

The  Laws  of  1909,  chapter  18,  section  117  (Decedent  Es- 
tate Law),  provide  that  **  Administrators  shall  have  actions  to 
demand  and  recover  the  debts  due  to  their  intestate,  and  the 
personal  property  and  effects  of  their  intestate;  and  shall 
answer  and  be  accountable  to  others  to  whom  the  intestate 
was  holden  and  bound,  in  the  same  manner  as  executors.'' 

This  statute  limits  the  administrator,  so  far  as  his  initia- 
tive is  concerned,  to  the  collection  of  debts  due  the  estate  and 
marshalling  the  personal  effects  of  his  intestate. 

At  the  time  of  the  Intestate's  death,  he  held  two  land  con- 
tracts by  which  he  had  purchased  two  pieces  of  real  estate  and 
on  each  of  which  a  sum  of  money  was  due  which  was  paid  by 
the  administrators  and  for  which  sums  so  paid  they  now  seek 
credit  in  an  insolvent  estate,  and  against  the  objections  of 
creditors. 

Did  title  to  these  contracts  pass  to  the  administrators? 
No!  Why!  Because  they  were  real  estate.  The  interest  of 
a  vendee  in  such  a  contract  is  real  estate  and  upon  his  death  it 
descends  to  his  heirs,  and  not  to  his  executors  or  administra- 
tors; and  it  is  devisable  as  real  estate.  Hathaway  v.  Payne, 
34  N.  Y.  98.  The  creditors  of  the  deceased  had  a  right  to 
have  thes^  contracts  sold  as  a  part  of  the  real  estate  to  pay 
debts.     Code  Civ.  Pro.   §   8749.     Section  8718   of  the   Co(h 
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specifies  what  shall  be  deemed  assets  which  go  to  the  execu- 
tor or  administrator  and  be  included  in  the  inventory.  Land 
contracts  of  vendees  are  not  mentioned  in  this  section. 

The  real  estate  of  the  intestate  descended  to  his  heir,  Maud 
I.  Roberts,  subject  to  the  mortgages  thereon;  and  the  land 
contracts,  being  real  estate  also,  descended  to  her;  hence  the 
administrators  acquired  no  title  to  said  mortgages  or  said  con- 
tracts, and  had  no  right  to  deal  with  or  possess  them,  and 
owed  no  duty  to  any  person  or  to  the  estate  touching  them. 

The  surrogate  has  no  power  to  control  the  conduct  of  ex- 
ecutors and  administrators  as  regards  property  to  which  they 
have  no  right  of  possession,  and  is  without  jurisdiction  to 
determine  controversies  arising  from  such  matters.  Matter 
of  Spears,  89  Hun,  49.  In  the  eye  of  the  law,  such  property 
must  be  deemed  to  be  held  by  them  in  some  other  capacity 
and  the  remedy  of  the  injured  party  to  compel  a  delivery  of 
it,  or  to  restrain  from  the  interference  with  it,  must  be  sought 
in  some  other  court.  If  they  assume  possession  of  it,  and 
collect  the  rents,  the  remedy  of  those  entitled  to  possession, 
or  the  rents,  is  by  a  proper  action  at  law.  Matter  of  Kane, 
88  Misc.  Rep.  876. 

The  creditors,  where  no  sale  of  real  estate  to  pay  debts  has 
been  ordered,  cannot  compel  the  administrators  to  account  for 
anything  except  the  goods,  chattels  and  credits  of  the  de- 
ceased. Shumway  v.  Cooper,  16  Barb.  556 ;  Matter  of  Wood- 
worth,  5  Dem.  156;  Matter  of  Blow's  Estate,  11  N.  Y.  Supp. 
198. 

"A  Surrogate's  Court  has  no  jurisdiction  over  realty  left 
by  a  decedent,  or  its  avails,  unless  brought  within  it  by  will, 
or  by  a  statute,  for  the  purpose  of  being  dealt  with  for  some 
special  purpose,  like  the  payment  of  debts,  in  case  the  person- 
alty is  inadequate."  Matter  of  Sargent's  Estate,  62  MiscJ. 
Rep.  178 ;  Sweeney  v.  Warren,  127  N.  Y.  426. 

In  this  State  there  is  no  statute  conferring  upon  adminis- 
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trators  or  executors  authority  to  take  possession  of  the  realty 
and  collect  the  rents,  with  a  view  even  to  appropriating  the 
same  to  the  payment  of  the  debts  of  the  decedent.  Heaton 
Surr.  Pr.  674,  676. 

Rents  not  due  at  the  time  of  the  decedent's  death  belong  to 
the  heirs.     Matter  of  Strickland,  10  Misc.  Rep.  486. 

The  surrogate,  being  without  jurisdiction,  has  no  power  to 
aUow  or  disallow  the  items  objected  to,  hence  can  only  order 
them  stricken  from  the  account  as  was  held  in  Matter  of 
Spears,  supra.     Matter  of  Place,  1  Redf.  S76-S86. 

The  interest  items  paid  on  Percival  and  Skerritt  mortgages, 
of  $100.49,  $127.70  and  $46,  are  striken  from  the  account. 
The  items  of  $200  and  $72.60  and  $69.70  paid  on  land  con- 
tracts are  stricken  from  the  account. 

The  following  disbursements  are  stricken  from  the  account 
for  the  reason  that  they  were  incurred  in  connection  with 
the  management  of  the  real  estate,  to  wit;  $2  for  electric 
light;  $1.26  drawing  satisfaction  of  real  estate  mortgage;  $7 
paid  attorney  for  examination  of  search  of  Wm.  J.  Abbott 
property;  $12.60  and  $20  attorney's  services  in  Supreme 
Court  in  real  estate  litigation ;  also  $87.60,  costs  paid  in  same 
action;  $3  attorney  drawing  deed;  $2  recording  deed,  $1 
•drawing  satisfaction  of  mortgage,  and  $16  attending  sale  of 
Teal  estate. 

The  item  of  $10  charged  by  administrator  Stone,  for  two 
days  in  selling  real  estate  in  a  real  estate  proceeding  to  pay 
debts,  must  be  disaUowed.  His  commissions  fix  his  compen- 
sation. 

The  item  of  $8.20,  bill  paid  Percival,  is  allowed,  to  be  paid 
pro  rata. 

Objections  8d  and  4th  were  withdrawn  on  the  trial. 

A  decree  may  be  entered  passing  the  account  as  modified. 

* 

Decreed  accordingly. 
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Matter  of  the  Application  for  Ancillary  Letters  of  Adminis- 
tration with  the  Will  Annexed  of  John  McShane,  De- 
ceased. 

iBurroffat€*8  Court,  New  York  County ,  July,  1911.) 

EZECUTOBS   AND    AdMINISTBATOBS  :    AdMINISTBATION    in    GENBRAL — ^DOMJ- 
CILIABT,     AnCILLABY    AND    FOBEION     ADMINIBTBATTON — PBOPBEETY    OF 

AND  Gbounds  fob  Anciixabt  Administbation  :  Apfointmbnt  and 
Qualifications  of  Pebsonal  Repbesentatives,  Resignations  and 
Removals — ^Right  to  Administeb  in  Genebal — On  Fobeign  Wills. 

Since  the  amendment  of  1881  to  section  2697  of  the  Code  of 
Civil  Procedure  the  right  of  a  surrogate  to  issue  ancillary  letters 
upon  a  will  is  confined  to  the  cases  specified  in  said  section. 

The  administrator  with  the  will  annexed  is  simply  entitled  to 
the  possession  of  the  property  of  his  testatrix  and  does  not  by 
reason  of  the  interest  she  had  in  the  property  of  her  testator  be- 
come entitled  to  the  possession  of  the  latter's  property  or  that 
left  by  him;  such  possession  belongs  to  his  legal  representative. 

Where  the  executrix  of  a  last  will  and  testament  probated  in 
Ireland  who  was  also  the  sole  legatee  thereunder  dies,  her  admin- 
istrator with  the  will  annexed  appointed  in  the  State  of  Mas- 
sachusetts where  her  will  was  admitted  to  probate  is  not  entitled 
to  ancillary  letters  under  the  Irish  will. 

Application  for  ancillary  letters  upon  a  foreign  will. 

Rowland,  Murray  &  Prentice,  for  petitioner. 

FowLEE,  S. — ^Prior  to  the  amendment  to  section  2697  of 
the  Code  of  Civil  Procedure  it  was  decided  by  the  surrogate 
of  Kings  county  in  Matter  of  Estate  of  Catherine  Wise,  De- 
ceased, 2  Civ.  Pro.  Rep.  280,  the  court  construing  that  section 
in  connection  with  section  2695  of  the  Code  of  Civil  Proced- 
ure, that  the  residuary  legatee  of  a  foreign  will  was  entitled 
to  ancillary  letters  of  administration  with  the  will  annexed 
thereon,   the   sole   executor   being  dead.     Section   2697   was 
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amended  by  chapter  685  of  the  Laws  of  1881  by  adding  a 
provision  authorizing  the  issuance  of  ancillary  letters  to  a 
person  not  named  in  the  foreign  letters,  but  who  was  other- 
wise entitled  to  the  possession  of  the  personal  property  of 
the  decedent,  or  to  his  delegate  or  nominee.  Since  this 
amendment  there  can  be  no  doubt  that  the  right  of  the  sur- 
rogate to  issue  ancillary  letters  upon  a  will  is  confined  t6 
the  cases  specified  in  section  2697.  See  Baldwin  v.  Rice, 
100  App.  Div.  841 ;  affd.,  188  N.  Y.  66. 

The  testator  upon  whose  will  the  ancillary  letters  are  here 
sought  was  a  resident  of  Ireland,  where  his  will  was  admitted 
to  probate.  The  applicant  for  the  ancillary  letters  thereon 
is  the  administrator  with  the  will  annexed  of  the  executrix  of 
the  wiU  of  the  testator,  and  sole  legatee  thereunder,  appointed 
in  the  State  of  Massachusetts,  where  his  testatrix  resided  and 
her  will  was  admitted  to  probate.  As  such  ancillary  adminis- 
trator he  bases  his  claim  to  ancillary  letters  upon  the  con- 
tention that  under  the  circimistances  he  is  to  be  regarded  as 
a  person  who,  within  the  meaning  of  section  S697,  is  entitled 
to  the  possession  of  the  personal  property  of  the  decedent. 
Neither  under  our  laws  nor  those  of  the  domicile  of  the  de- 
cedent can  the  applicant  by  any  stretch  of  reason  be  regarded 
as  entitled  to  the  possession  of  such  property.  He  is  simply 
entitled  to  the  possession  of  the  property  of  his  testatrix,  and 
does  not  by  reason  of  the  interest  she  had  in  the  property  of 
her  testator  become  entitled  to  the  possession  of  his  property 
or  that  left  by  him.  Such  possession  belongs  to  his  legal  rep- 
resentative. Had  the  fund  deposited  here  by  the  executrix 
in  her  name  as  executrix  been  deposited  in  a  bank  in  Ireland  in 
the  same  way  and  under  the  same  form,  could  the  applicant, 
as  administrator  of  her  will  probated  in  Massachusetts,  by 
reason  of  the  fact  that  she  was  the  executrix  or  sole  legatee 
under  the  will  of  decedent,  be  deemed  the  person  entitled  to 
the  possession  of  his   personal  property  and  so  be  able  to 
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maintain  a  successful  suit  in  an  Irish  court  for  the  recovery 
of  the  funds  deposited?  Surely  not.  The  provision  on 
which  the  petitioner  relies  was  evidently  incorporated  into 
section  2697  for  the  purpose  of  meeting  the  cases  where, 
under  the  laws  of  the  domicile  of  the  testator,  no  letters  testa- 
mentary or  of  administration  cum  testamento  annexe  are  is- 
sued, but  the  right  of  possession  of  the  personal  estate  passes 
directly  to  the  legatees  or  beneficiaries  under  the  will. 

While  I  should  gladly  have  reached  another  conclusion  in 
order  to  save  the  applicant  further  trouble,  I  am,  after  care- 
ful consideration,  constrained  to  deny  the  application. 

Application  denied. 


FOBEIGN  EXECTJTOBS  AND  ADMINISTBATOBS. 

An  administrator  appointed  in  one  State  has  no  authority  as  such 
administrator  beyond  that  State.  Ulster  County  Savings  Institution  v. 
Fourth  National  Bank,  28  St.  Rep.  24 ;  s.  c.  8  N.  Y.  Supp.  162. 

Letters  of  administration  granted  in  another  State,  confer  no  stand- 
ing in  our  courts,  though  they  might  protect  one  who  had  made  a 
voluntary  payment  to  such  administrator.  Ex  parte  Jones,  3  Redf. 
257. 

A  foreign  executor,  who  comes  into  this  State,  and  receives  assets 
here,  may  be  sued  as  executor  de  non  tort;  and  in  such  action,  he  must 
account  for  all  the  assets  which  have  come  into  his  hands,  whether 
here  or  elsewhere.  Campbell  v.  Tousey,  7  Cow.  64.  See  Brown  v. 
Brown,  4  Edw.  Ch.  343;  s.  c.  1  Barb.  Ch.  189.  McNamara  v.  Dwyer, 
7  Paige  239.    Gulick  v.  GuUck,  33  Barb.  92 ;  s.  c.  21  How.  Pr.  22. 

Assets  belonging  to  the  estate  of  a  testatrix,  domiciled  and  dying 
abroad,  should  be  remitted  to  the  foreign  executor  for  distribution 
according  to  the  laws  of  the  Jurisdiction  where  the  will  was  made  and 
established.    Trimble  v.  Dzieduzyiki,  57  How.  Pr.  208. 

Assets  situate  in  a  foreign  jurisdiction  vest  in  an  administrator  there 
appointed;  a  suit  to  recover  the  same  cannot  be  maintained  by  an 
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executor  to  whom  letters  are  granted  in  another  jurisdiction.    Holyoke 
Y.  Union  Mutual  Life  Ins.  Co.,  22  Hun,  75 ;  s.  c.  84  N.  Y.  648. 

The  remedy  against  a  foreign  administrator,  to  charge  the  assets  of 
his  intestate  for  a  debt  of  the  decedent,  is  governed  by  the  law  of  the 
Jurisdiction  where  he  was  appointed  and  must  be  pursued  in  the  legal 
tribunals  of  the  State  or  county  where  the  decedent  resided  at  the  time 
of  his  death.  Lyon  v.  Park,  111  N.  Y.  350 ;  b.  c.  19  St  Rep.  626 ;  16  Civ. 
Pro.  R.  109;  aflBrming  s.  c.  23  J.  &  S.  539. 

An  executor  who  has  obtained  letters  in  a  sister  State^  may  dispose 
of  the  testator's  property  in  this  State,  without  taking  out  ancillary 
letters  here.  Middlebrook  v.  Merchant's  Bank,  24  How.  Pr.  267;  s.  a 
27  Ibid.  474. 

If  a  deposit  be  made  in  the  name  of  the  depostor  as  trustee  for  an- 
other, the  title  to  the  fund  becomes  vested  in  him  as  trustee ;  payment, 
however,  to  his  beneficiary  is  good  and  effectual  to  discharge  the  bank; 
and  this,  though  the  payment  be  to  a  foreign  administrator.  Schluter 
V.  Bowery  Savings  Bank,  117  N.  Y.  125;  Affirming  s.  c.  18  St  Rep.  413. 

Where  administration  has  been  granted  in  this  State  upon  the  estate 
of  a  non-resident,  the  foreign  administrator  cannot  discharge  a  mort- 
gage upon  property  within  the  State,  as  against  the  domestic  adminis- 
trator. Stone  V.  Scripture,  4  Lans.  186w  Disosway  v.  Carroll,  cited 
Ibid.  191. 

A  foreign  administrator  has  power  to  assign  a  mortgage  upon  prop- 
erty within  this  State.    Smith  v.  Tiffany,  16  Hun,  552. 

One  of  two  foreign  executors  cannot  create  a  valid  lien  upon  the 
assets,  for  services  which  inure  to  his  individual  benefit,  as  against 
the  other  executor,  who  has  obtained  administration  in  this  State. 
Lawrence  v.  Townsend,  88  N.  Y.  24. 

Letters  testamentary  granted  in  another  State,  confer  no  authority 
to  sue  here ;  jior  can  the  party  to  whom  they  are  granted  be  sued  here, 
as  executor.  Campbell  v.  Tousey,  7  Cow.  64.  Morrell  v.  Dickey,  1 
Johns.  Ch:  153.  Chapman  v.  Fish,  6  Hill,  554.  Vroom  v.  Van  Home,  10 
Paige,  549.  Brown  v.  Brown,  2  Edw.  Ch.  343.  Vermilya  v.  Beatty,  6 
Barb.  429. 

The  rule  that  a  foreign  executor  cannot  sue  or  be  sued  in  this 
State  does  not  prevent  such  an  executor  from  suing  or  being  sued  upon 
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a  contract  made  with  him  as  executor.    Johnson  v.  Wallis,  112  N.  Y, 
230 ;  8.  c.  20  St.  Rep.  667 ;  affirming  41  Hun,  420. 

A  foreign  administrator  may  sue  in  his  own  name,  upon  a  note  pay- 
able  to  his  intestate  or  bearer.    Robinson  t.  Grandall,  9  Wendell,  425. 

Where  letters  are  granted  by  the  Surrogate  to  foreign  executors  in  a 
suit  by  them,  it  is  not  requisite  to  allege  the  probate  of  the  will.  Le> 
land  v.  Manning,  4  Hun,  7. 

A  foreign  administrator  or  executor  appointed  in  another  State  has 
no  authority  to  prosecute,  in  a  representative  capacity,  either  an  action 
or  a  special  proceeding  in  a  court  of  this  State,  without  taking  out  an- 
cillary letters.    Stewart  v.  O'Donnell,  2  Dem.  17. 

A  foreign  administrator  cannot  sue  in  our  courts  without  taking  out 
letters  here ;  if  the  action  is  brought  "  as  administrator  '*,  it  cannot  be 
claimed,  in  order  to  avoid  the  effect  of  a  demurrer,  that  the  action  is 
in  his  individual  capacity.  Farrington  v.  American  Loan  and  Trust 
Co.,  18  Civ.  Pro.  135 ;  8.  c.  9  N.  Y.  Supp.  433. 

Since  the  office  of  an  executor  de  son  tori  was  abolished  by  Statute^ 
an  ordinary  action  at  law  will  not  lie  against  a  foreign  executor,  aer 
such.    Metcalf  v.  Clark,  41  Barb.  45. 

A  foreign  executor  is  not  liable  to  be  sued  in  this  State  upon  the 
contract  of  his  testator.  Field  v.  Gibson,  56  How.  Pr.  232;  s.  c.  20 
Hun,  274. 

A  surviving  executor  may  maintain  a  suit  in*  equity,  against  the 
foreign  executor  of  a  deceased  co-executor,  to  compel  him  to  account 
to  the  extent  of  the  assets  in  his  hands,  for  the  misconduct  and  breach 
of  trust  of  his  testator.    Price  v.  Brown,  10  Abb.  N.  C.  67. 

Our  courts  have  Jurisdiction  of  an  action  against  a  foreign  executor^ 
domiciled  in  this  State,  to  compel  payment  of  interest  on  a  legacy. 
Brown  v.  Knapp,  17  Hun,  160;  s.  c.  79  N.  Y.  136,  where  the  case  was 
treated  as  a  personal  action. 

In  an  action  against  a  foreign  administrator  upon  the  guaranty  of 
a  bond  made  by  his  intestate,  where  the  complaint  avers  assets  within 
the  Jurisdiction  of  the  court,  and  that  the  administrator  is  endeavoring 
to  withdraw  them  from  the  State,  and  asks  a  money  Judgment  and 
an  injunction  restraining  defendant  from  receiving  or  collecting  assets 
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and  for  an  accounting:,  a  demurrer  that  the  court  has  no  Jurisdiction 
of  the  person  of  defendant,  or  of  the  subject  of  the  action,  Is  well 
taken.    Hankinson  v.  Page,  3  How.  Pr.  (N.  S.)  32a 

In  a  suit  by  a  creditor  of  a  decedent  against  the  heirs  to  recover 
the  value  of  the  estate  to  which  they  succeeded  and  to  reach  the  pro- 
ceeds of  a  sale  thereof,  the  fund  being  real  property,  a  foreign  admin- 
istratrix was  properly  Joined  individually,  by  reason  of  her  having 
obtained  an  order  for  the  payment  of  the  support  of  the  infants  out  of 
the  fund;  she  was  not,  however,  a  proper  party  id  her  capacity  as  ad- 
ministratrix. Hentz  V.  Phillips,  23  Abb.  N.  G.  15;  8.  o.  6  N.  T. 
Supp.  la 

A  foreign  administrator  who  takes  out  ancillary  letters  in  this  State 
becomes  a  domestic  executor  and  as  such  may  be  sued  by  a  foreign 
creditor  on  a  claim  arising  in  this  State.  Hopper  v.  Hopper,  125  N.  Y. 
400;  8  c.  35  St.  Rep.  400;  20  Civ.  Pro.  102;  affirming  s.  c.  53  Hun, 
894 ;  25  St.  Rep.  132 ;  6  N  Y.  Supp.  271 ;  17  Civ.  Pro.  B.  214 ;  which  re- 
versed s.  c.  20  St.  Rep.  58 ;  3  N.  Y.  Supp.  040. 

A  motion  to  open  a  default  will  not  be  granted  to  a  foreign  executrix 
who  has  not  qualified  in  this  State.  Philips  v.  Levy,  15  Civ.  Pro.  68; 
8.  c.  St.  Rep.  889;  3  N.  Y.  Supp.  664. 

A  foreign  executor  who  receives  assets  in  this  State,  is  not  liable  to 
account  for  them  here,  though  he  subsequently  takes  out  letters  of  ad- 
ministration. Parsons  v.  Lyman,  20  N.  Y.  103;  s.  c.  Barb.  564;  revers- 
ing B.  c.  4  Brad.  268. 

Whether  our  courts  will  decree  distribution  of  assets  collected  here, 
under  an  ancillary  administration,  or  remit  them  to  the  courts  of  the 
domicll,  is  a  question  of  Judicial  discretion,  not  of  Jurisdiction. 
Ibid. 

Where  a  foreign  executor  has  submitted  himself  to  the  Jurisdiction, 
a  citation  to  account  may  be  served  upon  him,  at  his  place  of  resi- 
dence in  another  State.     Stevens  v.  Stevens,  3  Redf.  507. 

A  foreign  administrator  who  brings  assets  into  this  State  may  be 
sued  here  for  an  accounting.  Biarsliall  v.  Bresler,  1  How.  Pr.  (N.  S.) 
217. 
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Matter  of  Proving  the  Last  Will  and  Testament  of  Isaac 

PiCKFOBo  Fbancis,  Deceased. 

(8utroffate*8  Court,  New  York  County,  July,  1911.) 

bnobncb — docuiibntaby  eivn>bncib — official  books  and  documents — 

Ofrcial  Certificates. 
Wills — ^The  Testamentabt  Instbument  ob  Act — ^Requisites,  Fobm 
AND  Validity — Codicil  as  Will:  Revocation  and  Altebation; 
Cancellation  ob  Oblitebation — Completeness  Requibbd;  Cancel- 
lation OB  Oblitebation — Revocation  of  Will  as  Affecting 
Codicil. 
Witnesses — Disqualification  bt  Reason  of  Confidential  Relation — 
Between  Attobney  and  Client — Execution  of  Wilu 

An  attorney  and  counselor  at  law  who  draws  a  codicil  to  a 
will  and  Is  In  attendance  at  the  formalities  of  its  execution,  but 
who  is  not  himself  one  of  the  attesting  witnesses,  is  forbidden  to 
testify  in  relation  thereto  by  section  835  of  the  Code  of  Civil  Pro- 
cedure. 

Where  it  appears  that  a  paper  offered  for  probate  as  the  last 
will  and  testament  of  the  person  who  subscribed  it  was  last  in 
the  custody  of  the  alleged  testator,  mutilation  thereof  sufficient 
to  effect  its  revocation  which  appears  when  the  paper  is  produced 
will  be  presumed,  in  the  absence  of  proof  to  the  contrary,  to  have 
been  inflicted  by  the  testator  animo  revocandi. 

The  total  excision  of  the  signature  of  a  will  by  the  testator  in- 
dicates an  intention  on  his  part  to  revoke  the  will. 

If  a  will  and  a  codicil  thereto  are  necessarily  interdependent  or 
so  involved  as  to  be  incapable  of  separate  existence,  the  revocation 
of  the  will,  ipso  facto,  revokes  the  codicil. 

Semble,  a  copy  of  a  certificate  of  death  filed  in  the  bureau  of  vital 
statistics  of  the  State  Department  of  Health,  together  with  a 
certificate  of  the  deputy  commissioner  that  he  has  compared  the 
copy  of  the  certificate  of  death  with  the  original  certificate  filed  in 
the  bureau  of  vital  statistics  of  the  State  Department  of  Health 
and  that  the  same  is  a  true  copy  and  a  transcript  therefrom  and 
of  the  whole  thereof,  is  evidence  of  the  death  of  the  person  named 
in  the  certificate. 

A  testamentary  writing  executed  pursuant  to  the  Statute  of 
Wills  animo  testandi  is  not  rendered  incapable  of  being  proved  as 
a  will  because  it  is  termed  a  codicil,  or  is  in  fact  a  codicil,  unless 
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its  provisionfl  are  so  Involved  with  those  of  the  will  as  to  render 
it  incapable  of  separate  existence. 
See  77  Misc.  62. 

Proceeding  upon  the  probate  of  a  will. 

William  D.  Peck  (Benjamin  H.  NeweU  with  him  on  the 
briefy)  for  proponent. 

Franklin  A.  Coles,  for  contestant,  Charles  P.  Bennett  as 
ancillary  guardian. 

James  P.  Davenport,  for  contestants  Thomas  Leary,  Wil- 
liam H.  Navarro,  Effie  N.  Webb  and  Rachel  V.  Place. 

Walter  H.  Bunn,  for  Etta  L.  Shults,  beneficiary  under 
will. 

Alexander  I.  Rorke,  special  guardian  for  infants  Grerald 
Webb  Bennett  and  Margaret  Braislin  Bennett,  contestants. 

Fowler,  S. — The  testimony  was  taken  in  this  cause  before 
my  predecessor.  In  deciding  the  merits  of  a  controversy,  a 
judicial  officer  who  has  not  heard  the  testimony,  or  the  oral 
arguments  of  counsel,  is  always  at  some  disadvantage,  aug- 
mented in  this  cause  by  a  certain  vague  and  often  incon- 
clusive character  of  the  depositions.  In  order  that  any  in- 
validity in  my  conlusions  may  be  the  more  readily  detected 
by  those  concerned,  if  to  their  disadvantage,  I  deem  it  my 
duty  to  make  a  brief  pricis  of  the  facts  which  I  esteem  estab- 
lished on  the  hearing,  as  my  conclusions  are  predicated  of 
such  facts. 

Probate  of  the  papers  propounded  is  petitioned  for  by  the 
executor  named  in  the  later  testamentary  writing,  designated 
the  "  codicil."     Objections  to  such  probate  were  filed  by  the 
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ancillary  guardian  of  infant  grandchildren  of  Isaac  Pickford 
Francis,  the  alleged  testator.  Appearances  and  objections 
to  probate  were  also  filed  by  other  persons  in  interest,  it  ap- 
pearing that  the  deceased  was  in  his  lifetime  donee  or  grantee 
of  a  power  of  appointment,  the  execution  of  which  by  his  last 
will  and  testament  defeated  certain  interests  vesting  in  pos- 
session in  such  persons  on  the  failure  of  said  Isaac  Pickford 
Francis  to  so  execute  such  power  of  appointment.  Mrs.  EUa 
L.  Shults,  a  legatee  under  the  paper  propounded  as  a  will,  ap- 
peared on  the  hearing  by  separate  counsel. 

On  the  hearing,  some  objection  to  the  order  of  proving  the 
papers  presented  for  probate  seems  to  have  been  taken  by  the 
counsel  for  contestants,  it  apparently  being  claimed  that  pro- 
ponents must  first  establish  the  factum  of  the  will  before  pro- 
ceeding to  the  taking  of  proofs  bearing  on  the  execution  of  the 
codicil.  The  late  surrogate  deemed  the  order  of  proof  im- 
material, and  testimony  was  accordingly  first  offered  by  pro- 
ponents bearing  on  the  execution  of  a  paper  writing  pur- 
porting to  be  a  codicil  to  the  will  of  Isaac  Pickford  Francis, 
viz.: 

**  I,  Isaac  Pickford  Francis,  do  hereby  make,  publish  and 
declare  the  following  as  a  Codicil  to  my  Last  Will  and  Tes« 
tament,  executed  by  me  on  the  S6th  day  of  January,  1898. 

**  First.  I  hereby  revoke  the  legacy  given  to  Asahel  S. 
Levy,  now  deceased,  in  the  second  paragraph  of  my  said 
Will,  and  I  hereby  appoint  Mrs.  Jennie  Schenck  Whitehouse, 
daughter  of  Mr.  and  Mrs.  Franklin  Schenck,  of  182  Van 
Buren  Street,  Borough  of  Brooklyn,  City  of  New  York,  and 
Mr.  Walter  Lee  Crow,  son  of  Mrs.  Mary  E.  Crow,  of  13 
East  lS6th  Street,  New  York  City,  to  receive  the  one-third 
of  said  remainder  which  said  Asahel  S.  Levy  was  appointed 
to  receive  by  the  second  paragraph  of  my  said  Will,  the 
said   one-third  to  be  divided   equally  between   Mrs.   Jennie 
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Schenck  Whitehouse  and  Walter  Lee  Crow,  one-half  thereof 
to  each. 

^^  Second.  I  hereby  appoint  my  friend,  Mr.  Walter  Lee 
Crow  of  18  East  126th  Street,  New  York  City,  as  executor 
of  my  last  Will  and  Testament,  and  under  this  my  Codicil 
thereto,  in  place  and  stead  of  William  K.  O'Brien,  who  is 
now  deceased. 

"  All  of  the  other  provisions  of  my  said  Last  Will  and 
Testament,  executed  by  me  on  the  25th  day  of  January,  1898, 
I  hereby  re-affirm,  re-publish  and  again  declare  to  be,  together 
with  this  Codicil,  my  Last  Will  and  Testament. 

"  In  Witness  Whereof  I  have  hereunto  set  my  hand  and 
seal  this  seventeenth  day  of  March,  1889. 

"  Isaac  P.  Francis,     [seal] 

**  The  foregoing  instrument  was  on  the  day  of  the  date 
thereof  signed,  sealed,  published  and  declared  by  the  above 
named  Isaac  Pickford  Francis  as  and  to  be  a  Codicil  to  his 
Last  Will  and  Testament  dated  the  25th  day  of  January, 
1898,  in  our  presence  and  in  the  presence  of  each  of  us,  and 
we  in  his  presence  and  in  the  presence  of  each  other,  at  his 
request,  subscribed  our  names  thereto  as  witnesses,  this  at- 
testation clause  having  jfirst  been  read  over  by  each  of  us. 
"  M.  E.  Merrifield,  Continental  Hotel,  N.  Y.,  N.  Y. 
"  Frank  Dow,  Continental  Hotel,  New  York,  N.  Y." 

a 

At  the  time  the  codicil  was  executed  it  was  fastened  se- 
surely  by  a  tape  to  a  paper  writing,  purporting  to  be  the  will 
of  Isaac  Pickford  Francis,  the  ends  of  such  tape  being  im- 
bedded in  the  waxen  seal,  impressed  opposite  the  signature 
of  Isaac  Pickford  Francis,  the  alleged  maker  of  the  codicil. 
The  seal  on  the  codicil  seems  to  have  been  formed  by  the  use 
of  a  signet  ring,  cut  as  an  intaglio  and  bearing,  I  think,  the 
initials  I.  P.  F.    That  it  was  an  expensive  seal  is  apparent  from 
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the  impression  on  the  wax,  but  no  testimony  was  offered  to 
identify  the  seal.  That  it  was  Mr.  Francis's  own  seal  is,  I  think, 
evident.  But  no  positive  evidence  is  given"  as  to  the  time  when 
the  seal  was  affixed  to  the  codicil.  The  testimony  ,of  Mr.  Mor- 
gan the  lawyer  who  prepared  the  codicil,  is  to  the  effect  that  the 
will  and  codicil  were  securely  fastened  together  and  placed 
under  the  same  cover;  the  tape  so  fastening  them  together 
being  led  with  art  under,  and  secured  by,  the  seal  to  the  codicil, 
when  the  latter  instrument  was  executed.  That  Mr.  Morgan's 
testimony  is  accurate  is  apparent  from  the  condition  of  the 
papers  propounded,  provided  no  subsequent  change  was  made 
by  any  one  after  the  execution  of  the  alleged  codicil,  and  of 
this  there  is  no  proof.  At  the  time  the  codicil  was  executed 
the  paper  propounded  as  a  will  was  intact,  uncanceled  and 
unrevoked,  and  apparently  it  had  been  duly  executed  as  a  will 
in  conformity  with  the  Wills  Act  of  this  State.  Mr.  Morgan 
swears  that  the  old  will  was  intact  at  the  time  the  codicil  was 
executed,  and  that  it  then  was  not  mutilated  or  canceled  in 
any  way,  and  he  was  present  at  the  celebration  of  all  the 
formalities  attending  the  execution  of  the  codicil.  He  it 
was  who  had  fastened  together  the  will  and  the  codicil.  This 
is  certainly  very  good  evidence;  it  was  taken  without  objection, 
and  I  think  established  that  the  instrument  purporting  to  be 
the  will  of  Isaac  Pickford  Francis  was  actually  fastened  to  the 
codicil  at  the  moment  the  latter  was  executed  or  attempted  to 
be  executed. 

Were  it  not  for  the  condition  of  the  paper  propounded  as 
a  will,  hereafter  considered  by  the  surrogate,  the  testimony 
offered  to  prove  the  execution  of  the  codicil  is  sufficient,  prima 
facie,  to  establish  that  writing  as  a  testamentary  instrument 
under  the  Statute  of  Wills.  Mr.  Merrifield,  one  of  the  at- 
testing witnesses  to  the  codicil,  is  alive  and  gave  testimony 
in  support  of  the  execution  of  the  codicil.  The  other  attest- 
ing witness  to  the  codicil,  Frank  Dow,  as  it  is  claimed,  is  since 
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deceased.  A  certificate  of  the  death  of  Frank  Dow,,  made 
by  the  Department  of  Health,  bureau  of  vital  statistics,  and 
sealed  with  the  seal  of  the  department  of  health,  was  allowed 
by  the  surrogate  to  be  given  in  evidence,  over  an  objection 
that  the  proponent  must  first  establish  the  identity  of  the 
deceased  and  the  attesting  witness.  Certainly  the  legal  pre- 
sumption is  that  the  death  certificate  refers  to  the  same  per- 
son, and  the  objectors  offered  no  testimony  to  the  contrary. 

The  question  of  the  regularity  of  the  proof  of  the  death 
of  Mr.  Dow  is  not  before  me,  but  I  cannot  forbear  referring 
to  the  statutes  which  seem  to  afford  some  authority  for  the  in- 
troduction of  the  certificate  and  record  of  his  death.  Section 
5  of  the  Public  Health  Law  provides  for  the  bureau  of  vital 
statistics  in  the  State  Department  of  Health,  and  that  a  copy 
of  any  record  in  the  State  Department  of  Health,  duly  cer- 
tified by  the  Commissioner  to  be  a  true  copy  thereof,  shall 
be  presumptive  evidence  in  all  courts  and  places  of  the  facts 
therein  stated.  Section  9SS  of  the  Code  of  Civil  Procedure 
seems  to  authorize  the  deputy  commissioner  to  make  such 
certificate.  Public  Officers  Law,  §§9,  66.  The  certificate  in 
this  case  seems  to  comply  with  the  law  (Code  Civ.  Pro.,  §  967) ; 
it  states  that  the  deputy  commissioner  has  compared  the  copy 
of  the  certificate  of  death  of  Frank  Dow  with  the  original 
certificate  as  filed  in  the  bureau  of  vital  statistics  of  the  State 
Department  of  Health  and  that  the  same  is  a  true  copy  and  a 
transcript  therefrom,  and  of  the  whole  thereof.  Keefe  v. 
Supreme  Council,  87  App.  Div.  876,  878;  City  of  New  York 
V.  Vanderveer,  91  id.  808,  809.  Under  the  circumstances  it 
would  seem  that  the  death  of  Mr.  Dow,  the  subscribing  wit- 
ness, was  sufliciently  established  in  the  absence  of  proof  of  his 
existence. 

The  handwriting  of  the  deceased  attesting  witness  to  the 
codicil  was  amply  proved.  Thus  we  have  to  prove  the  codicil, 
the  testimony  of  the  subscribing  witness  who  was  alive  at  the 
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time  of  the  probate,  also  the  testimony  of  the  lawyer  in  actual 
attendance  at  the  execution  of  the  will,  and  a  full  certificate 
of  attestation  of  the  codicil  signed  by  Mr.  Dow,  the  deceased 
attesting  witness. 

•  The  testimony  of  the  lawyer  (not  an  attesting  witness) 
who  drafted  the  codicil  and  was  in  attendance  at  the  cele- 
bration of  the  formalities  required  by  the  Statute  of  Wills 
for  the  formal  execution  of  that  instrument  was  taken  be- 
fore  my  predecessor  without  objection  of  counsel.  As  an 
original  proposition  I  might  have  ventured  to  think  such 
evidence  was  competent.  The  celebration  of  the  formalities 
required  for  the  execution  of  a  will  I  should  have  taken  to 
be  public,  and  not  a  private  act.  The  execution  of  a  will  is 
open;  and  by  its  very  nature  it  is  neither  private  nor  con- 
fidential. It  is  an  act  in  which  the  State  has  the  supreme 
interest,  and  the  witnesses  should  not  be  immune  from  dis- 
closing a  non-compliance  with  a  public  statute  of  great  sig- 
nificance. "  Testamenti  f actio,  non  privatiy  sed  publici  juris 
est  "  was  the  rule  of  the  civil  law,  adopted  by  the  ecclesiastical 
courts  of  England,  where  such  testimony  was  never  held  con- 
fidential or  incompetent.  Such  was  once  the  rule  of  this  jur- 
isdiction. But  the  construction  formally  placed  upon  section 
835  of  the  Code  of  Civil  Procedure  directed  wholly  to  con- 
fidential communications  and  advice  leaves  me,  I  think,  no 
alternative  but  to  reject  the  consideration  of  such  testimony. 
Matter  of  Cunnion,  201  N.  Y.  128. 

But  while  I  must  disregard  the  testimony  of  the  lawyer 
relating  to  such  execution,  as  it  was  taken  contrary  to  the 
existing  law,  yet  I  may  take  notice  of  his  actual  presence 
and  avail  myself  of  the  established  presumption  which  such 
presence  afi^ords.  Had  Mr.  Morgan  not  been  called  to  the 
stand,  his  very  presence  at  the  execution  of  the  codicil  would 
afford  some  presumption  of  its  compliance  with  the  Statute 
of  Wills.     Matter   of   Cottrell,   95   N.   Y.   889;   Worden   v. 
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Van  Gieson,  6  Dem.  238,  239,  Matter  of  Walker,  67  Misc. 
Rep.  6;  Matter  of  Nelson,  141  N.  Y.  152,  157.  So  the 
certificate  of  attestation  being  full  and  complete,  subsigned 
by  the  attesting  witnesses  and  attached  to  the  codicil  is  en-' 
titled  to  be  considered  as  affording  a  presumption  of  regular- 
ity in  the  execution  of  the  codicil.  Matter  of  Cottrell,  96  N. 
Y.  338,  339;  Matter  of  Balmforth,  60  Misc.  Rep.  492. 

That  the  paper  propounded  as  a  will  and  bearing  date  the 
25th  day  of  January,  1898,  was  originally  executed  in  com- 
pliance with  the  Statute  of  Wills  is,  I  think,  made  out  in  the 
absence  of  proof  to  the  contrary.  Both  of  the  attesting  wit- 
nesses were  dead  at  the  time  of  the  offer  to  probate  the  willy 
but  their  death  and  their  signatures  to  the  certificate  of  at- 
testation annexed  to  the  will  were  sufficiently  proved  on  the 
hearing.  The  attestation  clause  or  certificate,  stating  that 
all  formalities  required  by  the  Statute  of  Wills  were  complied 
with,  is  under  such  circumstances  sufficient  prima  facie  evi- 
dence that  the  will  was  executed  in  due  form.  Brinckerhoff  v. 
Remsen,  8  Paige,  488 ;  Matter  of  Sizer,  129  App.  Div.  7,  10 ; 
Matter  of  Abel,  136  id.  788,  792. 

In  an  ordinary  case  when  the  original  will  is  duly  exe- 
cuted under  the  Statute  of  Wills  then  in  force,  the  codicil 
operates  to  republish  such  will  (Lovelass  on  Wills,  373; 
Brown  v.  Clark,  77  N.  Y.  369)  ;  although,  at  present,  it  is 
intimated  that  a  codicil  may  not  so  operate,  if  the  will  it  re- 
fers to  was  not  duly  executed  under  the  existing  Statute  of 
Wills.  Matter  of  Carll,  38  Misc.  Rep.  471 ;  Matter  of  Em- 
mons, 110  App.  Div.  701.  Upon  the  latter  point  of  law  I 
cannot  now  express  an  opinion,  as  it  is  not  before  me  for  ad- 
judication, at  this  time.  Much  might  be  said  on  it.  See 
Matter  of  Weston,  60  Misc.  Rep.  276 ;  affd.,  131  App.  Div. 
901 ;  Booth  v.  Baptist  Church,  126  N.  Y.  247,  248. 

Had  the  paper  called  the  "will"  been  in  the  same  con- 
dition at  the  time  it  was  offered  for  probate  that  it  was  in 
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when  the  paper  propounded  as  a  codicil  was  executed,  both 
instruments  would  now,  for  the  reasons  before  stated,  be  en- 
titled to  be  probated.  But  the  will  was  not  in  its  original 
state  when  both  of  such  aUeged  testamentary  papers  were 
filed  for  probate  and  this  cause  brought  on  for  hearing. 
Hence,  a  question  of  revocation  of  the  wiU  is  presented  to  the 
surrogate,  together  with  a  contention  on  the  piirt  of  the  ob- 
jectors to  the  probate  that,  the  will  being  revoked,  the  codicil 
has  no  independent  existence,  and  that  standing  by  itself  the 
codicil  is  not  probative.  Such  are  the  real  questions  which 
the  surrogate  must  proceed  to  consider  in  this  cause. 

In  resisting  the  probate  it  is  competent  upon  general  prin- 
ciples for  the  objectors  to  introduce  any  proof  which  shows 
that  the  papers  propounded  are  not  valid  and  subsisting  tes- 
tamentary instruments.  Nelson  v.  McGiffert,  8  Barb.  Ch. 
158.  As  a  will  is  ambulatory  until  the  death  of  the  tes- 
tator, it  is  always  subject  to  revocation  until  the  demise  of 
the  intending  testator  puts  a  natural  end  to  animus  revocandi, 
which  is,  in  all  cases,  essential  to  the  act  of  revocation. 

When  a  paper  presented  for  probate  bears  upon  its  face 
marks  which  tend  to  impair  it,  the  apparent  infirmity  must 
be  considered  by  the  surrogate  on  the  affirmative  offer  to 
probate.  The  alleged  testamentary  writing  is  offered  sub- 
ject to  such  infirmity  and,  as  it  is  said  in  such  a  case,  **  the 
paper  speaks  for  itself."  In  Groods  of  Perry,  4  Notes  Cas. 
Ecc.  Cts.  402,  404.  The  surrogate  on  a  probate  proceeding 
is  bound  to  take  notice  of  defects,  and  also  of  a  non-com- 
pliance with  the  Statute  of  Wills,  apparent  on  the  face  of 
papers  propounded.  An  inspection  of  documents  presented 
to  the  surrogate  for  his  action  is  obligatory.  Such  defects 
are  then  a  species  of  real  evidence,  competent  in  any  tribunal 
under  certain  circumstances,  and  especially  competent  iti  the 
courts  of  the  surrogates  where  the  proceeding  to  probate  is 
on  the  paper  itself.     Neither  courts  nor  juries  can  be  expected 
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to  close  their  eyes  to  what  is  apparent  to  them  on  an  inspec- 
tion during  a  trial.  Grood  sense  precludes  their  so  doing  as 
contrary  to  human  action  and  general  experience.  It  is,  I 
think,  the  rule  that  defects  apparent  on  the  face  of  a  paper 
propounded  as  a  will  must  always  be  taken  note  of  on  a  probate, 
and  that  the  surrogate  is  bound  to  inquire  in  the  first  instance 
concerning  such  apparent  defects.  Matter  of  Wilcox,  181  N. 
Y.  610;  Matter  of  Barber,  9ft  Hun,  489;  Matter  of  Gibson, 
128  App.  Div.  769;  Beaty  v.  Beaty,  1  Add.  Ecc.  Rep.  154; 
Matter  of  Clark,  1  Tuck.  445,  460.  To  be  sure  such  defects 
may  be  explained  away  by  competent  evidence,  but  unexplained 
they  must  be  considered  by  the  surrogate  quantum  valeat  and 
before  any  probate  can  be  decreed.     Code  Civ.  Pro.,  §  26S2. 

We  come  now  to  the  consideration  of  the  real  question  in 
this  cause — the  revocation  of  the  paper  propounded  as  a 
will,  and  its  effect  on  the  codicil.  At  the  time  the  typewritten 
papers  propounded  as  a  will  and  codicil  were  filed  and  offered 
for  probate,  such  **  will ''  was  not  in  the  condition  it  was  in 
when  executed,  or  immediately  after  execution;  nor  was  it 
even  in  the  condition  it  was  in  when  the  paper  propounded 
as  a  codicil  was  executed.  The  signature  of  Isaac  Pickford 
Francis  had  since  then  been  cut  out  of  the  so-called  will,  with 
the  exception  of  the  first  three  letters  of  such  name.  Blue 
pencil  lines  had  also  been  drawn  diagonally  across  the  first 
twelve  lines  of  such  paper,  beginning  with  the  words,  "  This 
is  the  Last  Will  and  Testament  of  me,  Isaac  Pickford  Francis 
of  the  City  and  County  of  New  York,  New  York  State."  A 
few  words  in  the  body  of  the  silleged  will  were  wholly  missing, 
owing  to  the  excision  of  the  signature  on  the  reverse  side  of  the 
sheet.  Finally,  on  the  last  sheet  of  this  paper  called  the 
will,  were  written  just  above  the  clause  called  the  **  in  testi- 
monium," and  across  the  clause  appointing  executors,  the  fol- 
lowing words  in  blue  pencil,  viz. :  "  Cancelled  by  I.  P.  Fran- 
cis."    The  paper  annexed  to  this  will  and  termed  the  ^*  codicil," 
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was,  however,  intact  at  the  probate  and  in  the  same  condition 
it  was  in  immediately  after  execution.  It  had  not  been  can- 
celed, cut  or  disturbed  in  any  way  by  any  one. 

The  uncontradicted  testimony  taken  at  the  hearing  dis- 
closes that  after  the  execution  of  the  codicil  the  two  testa- 
mentary papers,  united  together  as  stated  above,  and  respec- 
tively termed  the  "  will "  and  the  "  codicil,"  were  taken  away 
by  Isaac  Pickford  Francis  himself.  Thus  we  have  the  papers 
traced  into  the  possession  of  the  testator  himself.  It  is  in 
evidence  that  they  were  then  intact,  uncanceled  and  unaltered* 
It  seems  that  a  copy  of  the  same  was  sent  to  Mrs.  Shults,  one 
of  the  legatees,  a  fact  quite  unimportant  to  the  issue.  It  ap- 
pears that  the  original  testamentary  instruments  may  have 
been  placed  by  Mr.  Francis  in  a  blue  envelope  and  sealed  five 
times  with  his  private  seal  before  mentioned.  This  envelope 
was  indorsed  as  follows :  "  Last  Will  and  Testament  of  Isaac 
P.  Francis,  placed  in  the  care  of  Mrs.  Mary  E.  Crow  of  No. 
13  East  126th  St.  (Harlem)  New  York  City,  by  I.  P.  Fran- 
cis March  20,  1899."  The  handwriting  on  this  envelope  was 
proved  to  be  that  of  Mr.  Francis  himself.  That  the  alleged 
will  and  codicil  were  actually  contained  in  the  envelope  is  only 
presumptive.  If  they  were  not,  they  presumptively  remained 
in  the  custody  of  Mr.  Francis  himself,  and  this  is  the  impor- 
tant point.  The  envelope  in  question  on  the  death  of  Mrs. 
Crow,  the  depositary,  was  found  in  her  safe  deposit  box, 
sealed  and  unopened,  and  by  her  son  it  was  handed  sealed  to 
Mr.  Francis,  the  maker  of  the  testamentary  papers  pro- 
pounded. On  the  death  of  Mr.  Francis  the  papers  propounded 
were  in  any  event  discovered  among  his  effects,  the  envelope 
opened  at  the  end  and  the  papers  themselves  in  the  condition 
described  by  the  surrogate.  In  that  condition  they  were  filed 
and  propounded  as  the  will  and  the  codicil  of  Isaac  Pickford 
Francis.  There  is  no  other  proof  besides  that  already  stated 
that  the  cancellation,  destruction  or  mutilation  described  was. 
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the  act  of  Mr.  Francis  himself.  What  then  is  the  presumption 
and  effect  of  the  present  condition  of  the  instrument  termed 
the  willy  they  having  been  traced  intact  into  the  custody  of 
Mr.  Francis? 

The  testamentary  papers  presented  as  a  will  and  codicil  for 
probate,  being  last  in  the  custody  of  Mr.  Francis  him- 
self, are  to  be  presumed  to  have  been  altered  by  him 
ammo  revocandi;  and  by  no  one  else.  Matter  of  Hopkins, 
178  N.  Y.  860,  868 ;  Matter  of  Clark,  1  Tuck.  446,  468,  and 
cases  there  cited;  Matter  of  Brookman,  11  Misc.  Rep.  676; 
Matter  of  Miller,  61  id.  166.  A  not  dissimilar  principle  is 
anounced  in  a  late  case  (Matter  of  Cunnion,  SOI  N.  Y.  IS89 
186). 

The  English  rule,  prior  at  least  to  the  statute,  1  Vict.  cap. 
57,  is  consonant  with  that  stated  as  prevailing  here  under  the 
present  Statute  of  Wills.  In  Hare  v.  Hasmy,  etc.,  Lord 
Chancellor  Eldon  said,  *'  According  to  all  principle,  if  a  paper, 
cancelled  and  the  seal  cut  off  or  name  erased  is  found  in  a 
fast-locked  place  of  the  testator,  the  prima  facie  inference 
from  that  is — ^not  that  the  testator  meant  it  should  continue 
to  be  his  will,  but  that  the  testator  was  the  person  that  did  the 
act  himself,  which  is  found  to  be  evidenced  by  the  state  of 
the  paper  found  in  his  fast-locked  closet."  6  Eng.  Ecc.  70. 
And  see  Lambell  v.  Lambell,  8  Hagg.  668;  Williams  v.  Jones, 
7  Notes  Cas.  Ecc.  Cts.  106,  111,  to  the  same  purport.  Is  there 
anything  in  our  present  Statute  of  Wills  which  alters  this 
presumption  or  deprives  it  of  force  in  this  cause?     I  think  not. 

Such  then  being. the  presumption  to  be  applied  in  the  ab- 
sence of  any  proof  that  the  alterations  in  the  paper  writing 
propounded  as  a  will  were  made  by  any  other  than  Mr.  Fran- 
cis, what  then  is  the  legal  effect  of  the  changes  described  and 
to  be  taken  as  made  by  Mr.  Francis  himself  subsequently  to 
the  execution  of  the  codicil? 

That   some   change   in   his   testamentary   dispositions   was 
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contemplated  by  Mr.  Francis  is  apparent.  Was  the  change 
effectual  for  any  purpose  under  the  Statute  of  Wills? 

The  present  Statute  of  Wills  preserved  without  great  alter- 
ation most  provisions  of  the  ancient  Statute  of  Wills  long  in 
force  in  this  State.  Robins  v.  Coryell,  27  Barb.  556.  In 
point  of  fact  the  law  of  this  State  often  better  expresses  the 
ancient  law  of  English-speaking  peoples  than  does  the  modern 
law  of  England,  where  statutes  have  altered  more  profoundly 
this  fundamental  law.  The  old  Statute  of  Wills  in  force  in 
this  State,  like  the  old  Statute  of  Frauds  on  which  it  was 
founded,  contemplated  a  revocation  of  a  will  by  the  testator*s 
act  of  burning,  canceling,  tearing  or  obliterating  the  same. 
1  R.  L.  of  1818,  §  8,  p.  366.  Under  the  old  Statute  of  Wills 
revocation  by  the  testator's  destruction  or  other  acts  ejusdem 
generis  operated  as  a  revocation.  See  1  Jarman  on  Wills 
(4th  ed.),  129  et  seq.  In  England  the  Victorian  Act  of  1887 
instituted  changes  in  the  law  of  revocation  of  a  nature  more 
profound  than  even  those  instituted  in  this  State  by  the  Re- 
vised Statutes  of  1880.  The  Revised  Statutes  in  respect  of 
express  revocations  made  no  substantial  changes  in  the  law. 
The  changes  instituted  by  the  revisers  of  1880  related  to 
implied  revocations. 

It  seems  to  the  surrogate  that  under  the  decisions  on  the 
present  Statute  of  Wills  of  this  State  the  act  of  Mr.  Francis 
in  cutting  out  his  signature  from  the  will  of  January,  1898, 
operated  as  a  revocation  of  that  instrument  under  the  exist- 
ing Statute  of  Wills.  Matter  of  Miller,  51  Misc.  Rep.  156; 
Matter  of  Clark,  1  Tuck.  445;  Matter  of  Brookman,  11  Misc. 
Rep.  675.  The  total  excision  of  the  signature  to  the  will 
by  one  who  must,  in  this  cause,  be  taken  to  be  the  testator 
himself,  indicates  an  intention  on  his  part  to  revoke  the  will. 
Such  a  conclusion  is  the  only  one  consistent  with  a  statute 
which  tolerates  revocation  of  a  will  by  the  testator's  cancel- 
lation, obliteration  or  destruction  of  the  instrument.     A  cut- 
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ting  out  of  the  signature  of  the  maker  of  a  note  by  the  maker 
of  such  note  ends  the  currency  of  the  note.  The  note  can 
have  no  further  legal  inception.  Is  there  any  difference  in 
the  abstract  between  such  a  writing  and  any  other  inceptive 
instrument,  unless  the  Statute  of  Wills  dictates  to  the  contrary? 
If  there  is,  it  is  not  apparent  to  the  surrogate.  Such  being 
the  surrogate's  conclusion  on  this  point  it  is  unnecessary  to 
consider  the  effect  of  the  blue  pencil  cancellation  and  the  pen- 
ciled writing  before  mentioned. 

Having  reached  the  conclusion  that  the  will  was  revoked  by 
the  excision  of  the  signature,  we  must  proceed  to  consider 
whether  such  revocation  has  the  necessary  legal  effect  of 
revoking  the  codicil  annexed  to  the  earlier  testamentary  writing 
independently  revoked.  On  a  question  of  revocation  the  testa- 
tor must  be  assumed  to  intend  only  the  necessary  conse- 
quences of  his  act  of  revocation.  Now  I  take  it  that  the 
express  revocation  of  an  earlier  testamentary  writing  does  not 
necessarily  work  a  revocation  of  one  of  later  date,  if  the  latter 
is  an  independent  instrument.  ]\Ir.  Francis  had  it  in  his  power 
to  cut  out  also  the  signature  to  the  codicil.  He  did  not  do  so. 
What  does  this  omission  intend?  It  would  seem,  in  any  event, 
that  such  omission  on  his  part  denotes  at  least  that  the  testator 
intended  to  contradistinguish  the  codicil  from  the  will  and  to 
leave  the  legal  effect  of  his  act  on  the  will  to  have  its  ordinary 
legal  consequences  on  the  codicil.  But  what  are  those  conse- 
quences ? 

This  question  on  a  similar  statute  has  been  most  fully  con- 
sidered in  the  jurisdiction  which  is  the  first  authentic  ex- 
emplar of  our  own,  and  it  is  held  there  that  the  solution  of 
such  questions  depends  upon  the  contents  of  the  will  and  the 
codicil.  If  they  are  necessarily  interdependent  or  so  inter- 
involved  as  to  be  incapable  of  separate  existence,  the  revoca- 
tion of  the  will  ipso  facto  revokes  the  codicil,  otherwise  not. 
Medlycott  v.  Assheton,  2  Add.  Ecc.  229;  Tagart  v.  Hooper, 
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1  Curt.  Ecc.  289.  It  would  seem  to  the  surrogate  that  so 
plain  a  proposition  needs  no  citation  of  particular  authority. 
Just  as  there  are  some  formula:  which  demonstrate  them- 
selves, so  there  are  propositions  so  evident  that  their  mere 
statement  demonstrates  and  concludes  their  truth.  I  will  not 
pursue  further  so  plain  a  principle. 

But  it  is  urged  on  me  that  it  has  been  held  by  the  surro- 
gate for  Kings  county  that  a  codicil  never  has  an  independent 
existence  as  a  testamentary  disposition,  and  that  where  a 
will  has  been  revoked  an  instrument  purporting  to  be  a 
codicil  to  such  will  is  not  probative.  Matter  of  Nokes,  71 
Misc.  Rep.  882.  On  an  examination  of  that  decision  I  do 
not  find  warrant  for  so  extensive  an  assertion.  The  learned 
surrogate  for  Kings  county  distinctly  states  in  substance  in 
his  opinion  that  it  is  conceivable  that  an  instrument  called 
a  codicil  may  under  some  circumstances  be  an  independent 
and  self-suflicient  will.  Upon  the  facts  before  him  he  found 
that  the  particular  codicil  offered  to  him  for  probate  had 
no  such  independent  existence.  This  is  all  I  make  out  of 
that  case. 

That  a  ^^  codicil "  may  now,  under  some  circumstances,  be 
separately  probated  as  an  independent  testamentary  instru- 
ment under  the  existing  Statute  of  Wills  of  this  State,  I 
entertain  no  doubt.  The  mere  name  of  "  codicil "  has  no 
deterrent  effect  on  its  probative  quality.  Any  writing  may 
be  a  will  if  executed  pursuant  to  the  Statute  of  Wills  animo 
testandu  I  lately  so  held  in  the  case  of  a  mere  letter,  which 
the  exigency  of  a  precarious  human  existence  compelled  the 
testatrix  to  convert  into  her  will.  So  any  supplemental  or 
posterior  writing,  if  executed  pursuant  to  the  Statute  of 
Wills  animo  testandi,  continues  to  be  a  codicil.  "  Will "  and 
"  codicil  *'  are  ancient  terms  of  the  great  system  of  juris- 
prudence which  is  binding  in  its  entirety  on  the  surrogates. 
The  meaning  of  such  terms  is  to  be  found  in  the  same  body 
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of  law,  needless  at  this  time,  to  define  in  its  content  or  extent. 
The  Statute  of  Wills  contemplates  the  existence  and  employ- 
ment of  "codicils"  (2  R.  S.  68,  71,  now  §  2,  Decedent 
Estate  Law)  as  does  the  present  "Surrogate's  Law"  (Code 
Civ.  Pro.  §  2514,  subd.  4).  This  is  in  conformity  with  the 
old  law  of  wills  (1  R.  L.  of  1813,  364,  §  20),  embracing  the 
Statute  of  Wills  (32  Hen.  VIII  and  the  Statute  of  Frauds 
(29  Car.  II),  both  once  in  force  in  New  York.  I  find  no 
warrant  in  the  existing  law  of  New  York  for  the  statement 
that  a  testamentary  writing,  executed  pursuant  to  the  Stat- 
ute of  Wills  animo  teatandi^  is  not  independently  probative 
because  it  is  termed  a  codicil  or  is  in  fact  a  codicil. 

This  brings  us  to  the  remaining  question  in  this  cause.  Is 
the  codicil  here  presented  for  probate  so  independent  of  the 
will,  found  to  be  revoked,  as  to  entitle  such  codicil  to  probate 
as  an  independent,  dispositive  testamentary  paper?  This  in- 
quiry demands  that  the  surrogate  shall  look  into  the  contents 
of  the  rejected  will  and  the  offered  codicil,  and  this  the  surro- 
gate has  power  to  do  before  probate,  as  it  is  an  incident  of 
his  probative  jurisdiction.  Upon  a  careful  examination  I  find 
the  provisions  of  the  will  and  codicil  are  so  complicated  with 
and  dependent  upon  each  other  as  to  have  no  separate  and  in- 
dependent existence.  It  is  consequently  found,  under  the  cir- 
cumstances of  this  cause,  that  the  revocation  of  the  will  ipso 
facto  revoked  the  codicil.  My  sentence  is,  that  the  papers 
presented  for  probate  were  both  revoked  by  the  testator,  and 
that  probate  to  them  both  must  be  denied. 

As  Mr.  Francis  appears  from  the  record  to  have  left  grand- 
children who  are  not  mentioned  in  either  of  the  papers  pro- 
pounded as  his  will  by  those  who,  if  I  do  not  err  on  this  im- 
material point,  were  strangers  in  blood,  the  sentence,  which  for 
the  reasons  stated  the  surrogate  is  constrained  to  pronounce, 
accords  not  only  with  the  law  but  most  probably  with  right  and 
justice. 
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Let   findings   and   decree   in  accordance  herewith  be   pre- 
sented to  me  for  my  signature. 
Decreed  accordingly. 


In  the  Matter  of  the  Probate  of  the  Last  Will  and  Testament 

of  John  R.  Jacobs,  Deceased. 

{Surrogate's  Court,  Monroe  County,  July,  1911.) 

Wills— The  Testambntabt  Instrument  ob  Act — ^Exboution  of  Will 
— ^iN  General — Signature  of  Witnesses. 

Where  one  of  the  witnesses  to  a  will,  instead  of  signing  his  own 
name  to  the  attestation  clause,  writes  the  name  of  the  testator, 
and  the  error  is  not  discovered  and  the  act  appears  to  have  been 
one  animo  attestandi  and  without  any  fraud  or  intent  to  wrong- 
fully personate  another  person,  the  will  should  be  admitted  to 
probate. 

Pboceedinos  upon  the  probate  of  a  will. 

Lynn  Brothers,  for  executors. 

Decker  &  M enzie,  for  contestant. 

Beown,  S. — This  is  a  proceeding  on  the  petition  of  Frank 
Jacobs  to  procure  the  revocation  of  the  probate  of  the  last  will 
and  testament  of  John  R.  Jacobs,  deceased,  heretofore  pro- 
bated in  this  court.  The  will  referred  to  was  admitted  to  pro- 
bate by  decree  of  this  court  on  the  8th  day  of  February,  1910. 
This  proceeding  is  brought  under  section  2647  of  the  Code 
of  Civil  Procedure.  The  decedent  was  a  resident  of  the  county 
of  Monroe   and  died  seized  of  real  and  personal   property 
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therein;  and  the  petitioner  was  interested  in  the  estate,  he 
being  a  son  of  the  decedent  and  one  of  his  heirs  at  law  and  next 
of  kin.  The  petition  contains  allegations  against  the  validity 
of  the  instrument  referred  to  as  a  will  and  the  competency 
of  the  proof  thereof,  and  is  presented  within  the  time  re- 
quired by  law.  All  the  parties  interested,  as  appears  by  the 
papers  herein,  are  before  the  court  by  proper  citation.  The 
parties  submitted  their  proofs  to  the  court,  which  consisted 
of  the  evidence  received  upon  the  probate  and  some  additional 
evidence;  and  the  matter  now  stands  before  the  court  for  de- 
cision as  a  de  novo  proposition,  as  to  whether  the  will  in  ques- 
tion was  properly  executed,  acknowledged,  declared  and  wit- 
nessed, pursuant  to  the  statute  in  such  case  made  and  pro- 
vided. After  hearing  counsel  in  open  court  and  reading  their 
briefs  filed  herein,  and  due  consideration  of  the  subject  by  the 
court,  I  render  the  following  decision : 

It  appears  as  a  matter  of  fact  that,  on  or  about  the  18th 
day  of  April,  1903,  the  testator,  John  R.  Jacobs,  signed  his 
name  to  the  instrument  offered  for  probate  herein,  in  the  pres- 
ence of  John  D.  Lynn  and  Smith  O'Brien,  both  attorneys  and 
counselors  at  law,  and  that  at  the  time  of  making  such  sub- 
scription he  declared  said  instrument  so  subscribed  by  him  to 
be  his  last  will  and  testament,  and  requested  the  said  John 
D.  Lynn  and  Smith  O'Brien  to  sign  their  names  as  witnesses 
thereto,  and  thereupon,  in  the  presence  of  the  testator,  and 
in  the  presence  of  each  other,  the  said  John  D.  Lynn,  wrote 
"  Jno.  R.  Jacobs  "  at  the  end  of  the  attestation  clause,  fol- 
lowing the  signature  of  the  said  testator,  and  the  said  Smith 
O'Brien  subsequently  wrote  "  Smith  O'Brien  "  under  the  words 
"  Jno.  R.  Jacobs,"  written  there  by  the  said  John  D.  Lynn. 
The  words  "  residing  at "  appear  in  printed  script  after  the 
respective  name  written  by  each  of  said  witnesses,  and  fol- 
lowing said  words  in  each  line  containing  said  respective  writ- 
ten names  are  the  written  words  "  Rochester,  N.  Y."     At  the 
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time  neither  the  said  Lynn  nor  the  said  O'Brien  observed  what 
name  was  written  at  the  end  of  the  attestation  clause  by  the 
said  John  D.  Lynn,  and  there  is  no  evidence  to  show  that  the 
testator,  John  R.  Jacobs,  observed  what  names  were  written 
by  the  witnesses  at  the  end  of  the  attestation  clause.  At  the 
commencement  of  said  will  the  testator  is  described  as  "  I, 
John  R.  Jacobs,  of  Gates,  County  of  Monroe  and  State  of 
New  York." 

It  will  be  observed  that  the  name  of  the  testator  at  the 
end  of  the  will  is  written  "  John  R.  Jacobs ;  '*  that  the  name 
written  for  the  name  of  the  first  witness  at  the  end  of  the 
attestation  clause  is  written  "  Jno  R.  Jacobs."  The  testi- 
mony of  the  witness  Lynn  shows  that  he  wrote  the  name 
**  Jno  R.  Jacobs  "  at  the  end  of  the  attestation  clause,  after 
having  been  requested  by  the  testator  to  sign  his  name  thereto 
as  a  witness,  and  the  witness  O'Brien  testifies  that  he  wrote 
his  own  name  under  the  writing  made  by  the  said  Lynn  at 
the  end  of  the  attestation  clause,  upon  the  request  of  the  said 
testator  to  sign  as  a  witness  to  said  instrument.  It  further 
appears  that  the  said  John  D.  Lynn  generally  writes  his  name 
«  Jno.  D.  Lynn." 

With  this  state  of  facts  existing,  the  question  arises:  was 
the  will  attested  and  witnessed  in  compliance  with  the  stat- 
ute by  John  D.  Lynn  signing  the  name  "  Jno.  R.  Jacobs  " 
at  the  end  of  the  attestation  clause,  instead  of  signing  his  own 
name  in  full,  or  "  John  D.  Lynn,"  or  "  Jno.  D.  Lynn,"  as  is 
his  usual  method  of  signing  his  name? 

The  statute  requires  that  every  last  will  and  testament 
of  real  or  personal  property,  or  both,  shall  be  executed  and 
attested  in  the  following  manner : 

"  First.  It  shall  be  subscribed  by  the  testator  at  the  end 
of  the  will. 

^^  Second,  Such  subscription  shall  be  made  by  the  testa- 
tor in  the  presence  of  each  of  the  attesting  witnesses,  or  shall 
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be  acknowledged  by  him  to  have  been  so  made  to  each  of  the 
attesting  witnesses. 

*^  Third,  The  testator  at  the  time  of  making  such  sub- 
scription, or  at  the  time  of  acknowleding  the  same,  shall  de- 
clare the  instrument  so  subscribed  to  be  his  last  will  and  testa- 
ment. 

*^  Fourth,  There  shall  be  at  least  two  attesting  witnesses^ 
each  of  whom  shaU  sign  his  name  as  a  witness  at  the  end  of 
the  will  at  the  request  of  the  testator." 

The  precise  question  at  issue  herein  has  never  been  before 
the  courts  of  this  State  in  such  a  way  as  to  be  reported.  We 
find  the  courts  passing  upon  the  question  as  to  how  a  testa- 
tor may  sign  his  name  to  a  will.  It  has  been  held  that  the 
testator  may  sign  his  name  in  full,  or  he  may  sign  by  mark,, 
or  he  may  even  sign  a  fictitious  name;  and  yet,  if  it  is  proved 
that  the  testator  named  in  the  will  did  in  any  one  of  those 
ways  subscribe  his  name  to  the  will,  it  is  sufficient.  It  has 
been  held  that  a  subscribing  witness  may  sign  by  mark,  or  by 
another  person,  the  same  as  a  testator. 

In  case  of  Morris  v.  Kniflin,  S7  Barb.  336,  where  one  of 
the  witnesses  signed  by  mark,  the  court  says :  ^^  I  do  not  re- 
gard it  as  an  insuperable  objection  to  the  valid  execution  of 
a  will  that  one  of  the  subscribing  witnesses  makes  his  mark^ 
instead  of  writing  his  name.  It  is  still  a  signing  of  his 
name,  or  subscription,  I  think,  within  the  meaning  of  the 
statute  in  regard  to  the  execution  of  wills.  (2  R.  S.  63.)  It 
has  been  so  decided  to  be  in  regard  to  the  execution  by  the 
testator  (Chafi^ee  v.  Baptist  Missionary  Convention,  10 
Paige,  85;  Keeney  v.  Whitmarsh,  16  Barb.  141)  and  the  rea- 
son of  the  rule  applies  equally  to  the  case  of  subscribing  wit- 
nesses. Indeed,  as  to  the  latter,  a  mark  has  been  held  to  be 
a  good  subscription.  (Mecham  v.  Rourke,  2  Bradf.  385.) 
It  might  render  the  establishment  of  the  will  more  difficult, 
in  the  case  of  the  dcn!li  of  such  a  witness;  for  the  difliculty 
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or  impossibility  of  authenticating  the  mark  might  detract 
much  from  the  presumption  of  due  execution  which  arises 
from  the  apparent  compliance  with  the  statute  formalities^ 
and  the  signatures  of  the  testator  and  the  subscribing  wit- 
nesses in  their  appropriate  place  upon  the  instrument  itself. 
(Remsen  v.  BrinkerhofF,  S6  Wend.  3S5;  Butler  v.  Benson^ 
1  Barb.  [S.  C]  688;  Lewis  v.  Lewis,  1  Kern.  224.)*' 

We  find  by  referring  to  the  courts  of  New  Hampshire  that 
in  the  case  of  Lord  v.  Lord,  68  N.  H.  9,  the  court  says :  **  It 
is  clearly  settled  that  a  witness  may  effectually  subscribe  his 
name  by  a  mark,  or  by  initials,  or  by  a  fictitious  name,  if  used 
without  the  purpose  of  personating  another,  and  that  if  he 
cannot  write,  his  hand  might  be  guided  by  another." 

In  Chase  v.  Kittredge,  98  Mass.  69,  the  court  says :  "  Ref- 
erence has  also  been  made  to  the  rule  that  a  witness  may  sub- 
scribe by  a  mark  as  well  as  by  writing  his  name  in  full.  This 
is  now  well  settled,  both  in  England  and  the  United  States. 

In  re  Goods  of  Maddock,  L.  R.  3  Prob.  &  Div.  169,  the 
court  says :  ^*  I  take  it  as  a  rule  that  if  a  witness  make  any 
mark  with  an  intention  thereby  to  subscribe  the  will  it  will 
be  sufficient." 

Counsel  for  the  petitioner  herein  raises  the  question  that 
the  words  "  sign  his  name,"  used  in  our  statute  relative  to 
the  signature  of  the  witness,  do  not  mean  the  same  as  ^'  sub- 
scribe "  as  used  in  the  statute  relative  to  the  signature  of  the 
testator. 

The  word  "  subscribe  "  is  defined  in  the  Century  Diction- 
ary to  mean  "  to  sign  with  one's  own  name ; "  and,  in  1  Red- 
field  on  Wills,  229,  we  find  the  following :  "  There  seems  to 
be  no  difference  in  legal  significance  between  the  word  *  sign,^ 
which  in  the  statute  is  applied  to  the  devisor,  and  the  word 
*  subscribe,'  which  is  applied  to  the  witnesses.  Hence  it  has 
been  held  the  witnesses  may  subscribe  by  mark,  or  by  initials^ 


S04      SURROGATE'S  COURT  REPORTS. 

or  by  a  fictitious  name,  if  used  without  the  purpose  of  per- 
sonating another." 

I  am  of  the  opinion  that  the  use  of  the  word  **  subscribe  ^' 
in  the  one  instance  and  of  the  phrase  ^*  sign  his  name  "  in  the 
other  was  intended  by  the  Legislature  to  mean  the  same  thing, 
and  the  different  language  was  simply  used  for  rhetorical 
purposes.  Being  of  that  opinion,  the  change  of  the  words 
of  the  English  statutes  to  the  words  of  our  present  statute 
relating  to  the  execution  and  attestation  of  wills  is  unimpor- 
tant, and  makes  it  proper  and  profitable  to  look  at  the  Eng- 
lish authorities  on  this  subject. 

We  find  in  Goods  of  Ashmore,  8  Curt.  Ecc.  766,  that  the 
testatrix  drew  her  will  and  called  two  of  her  servants  to 
witness  it.  Both  witnesses  then  made  a  mark.  The  testator 
then  signed  the  name  of  each  party  about  her  mark,  signing 
one  "  Elizabeth  Cummins "  instead  of  "  Elizabeth  Sharpe," 
the  latter  being  the  witness'  name  and  the  former  being  the 
name  of  a  prior  servant,  or  some  person  formerly  about  the 
house.  This  was  held  to  be  a  sufficient  compliance  with  the 
statute. 

In  the  case  of  Goods  of  Sperling,  2  Swaby,  272,  the  at-^ 
torney  drew  the  will  at  the  home  of  the  testator  and  then 
called  a  servant  of  the  testator  to  witness  with  himself,  direct- 
ing him  to  sign  as  servant  to  Mr.  Sperling,  the  testator.  The 
witness  signed  only  these  words,  "  Servant  to  Mr.  Sperling," 
omitting  his  name.     The  court  held  it  good. 

In  Goods  of  William  OUiver,  2  Spinks  Ecc.  &  Adm.  57, 
Richard  Edmonds,  who  was  the  solicitor,  and  John  Edmonds, 
who  was  his  clerk,  signed  as  witnesses  to  a  will  drawn  by  the 
said  Richard  Edmonds.  Richard  Edmonds  signed  his  name 
*^  Richard  Edmonds,  Solicitor."  John  signed  as  the  other 
witness,  but  by  mistake  signed  *^  John  Clerk,  his  clerk."  This 
was  held  good. 

In  the  case  of  Adams  v.  Chaplin,  1  Hill,  Ch.  266,  a  witness, 


MATTER  OF  JACOBS.  805 

Elizabeth  Ellis,  signed  only  ''E.  E."  This  was  held  suf- 
ficient. 

The  only  case  we  find  that  squarely  holds  the  contrary  to 
the  above  authorities  is  In  re  Walker,  110  Cal.  887.  In  that 
case  the  facts  showed  that  the  wiU  of  Ozias  Walker,  deceased, 
was  written  by  C.  G.  Warren,  the  attorney  at  law  of  the  tes- 
tator, and  was  executed  in  the  presence  of  H.  D.  White  and 
said  C.  G.  Warren,  who  were  requested  by  the  testator  to 
attest  as  witnesses  its  execution.  The  requirements  of  the 
statute  were  complied  with  in  all  respects,  saving  that  the  wit- 
ness C.  G.  Warren,  in  signing  his  name  as  a  witness  at  the 
end  of  the  will,  inadvertently  wrote  the  name  "  C.  G.  Walker," 
thus  employing  his  own  initials  but  the  testator's  surname. 
This  was  held  by  the  Supreme  Court  of  the  State  of  Cali- 
fornia as  not  a  proper  attestation  of  the  will,  by  a  vote  of  four 
to  three,  the  three  dissenting  judges  each  writing  an  opinion. 

As  we  are  not  bound  by  the  decisions  of  the  Supreme  Court 
of  California,  and  as  the  dissenting  opinions  of  the  three 
justices  appeal  to  us  as  more  reasonable  and  in  conformity 
with  the  tendency  of  the  courts  of  this  State  relative  to  signa- 
tures, we  prefer  to  follow  the  English  cases  and  the  authorities 
of  other  State  consonant  with  the  dissenting  opinions  rather 
than  the  prevailing  opinion  in  the  California  case. 

In  any  other  instrument  than  a  will  there  is  no  question 
but  upon  the  proof  that  is  before  us,  there  being  no  proof  of 
fraud  or  intent  to  wrongfully  personate  another,  the  signa- 
ture ^^  Jno.  R.  Jacobs  "  would  stand  in  place  of  the  name  of 
"  Jno.  D.  Lynn,*'  as  affectually  as  if  "  Jno.  D.  Lynn  "  had 
been  written. 

In  David  v.  Williamsburgh  Fire  Insurance  Co.,  88  N.  Y.  866, 
269,  Judge  Earl  writes :  **  Figures  or  a  mark  may  be  used  in 
lieu  of  the  proper  name;  and  where  either  is  substituted  by 
a  party,  intending  thereby  to  bind  himself,  the  signatuie  is 
effective  to  all  intents  and  purposes. 
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In  the  case  of  Brown  v.  Butchers  &  Drovers'  Bank,  6  Hill, 
443,  a  man  became  charged  as  an  indorser  by  writing  the 
figures  "  1-2-8  "  on  the  back  of  a  note. 

Schouler,  Wills,  §  881,  says:  "  It  is  only  needful  that  the 
witness  should  have  intended  to  denote  on  his  part  the  full  and 
deliberate  act  of  a  legal  attestation  and  to  have  performed 
by  his  own  hand  a  subscription  accordingly,"  And  at  §  832: 
'^  The  identification  of  himself  as  the  person  actually  attesting 
is  implied  in  the  signature  of  a  witness,  whatever  shape  that 
signature  may  take.  Hence,  the  use  of  a  fictitious,  or  the  mis- 
spelling, variation  or  contraction  of  one's  own  name,  or  even 
the  signature  which  describes  instead  of  naming  at  all,  may 
answer  the  purpose  of  the  statute,  provided  the  genuine  in- 
tention of  subscribing  as  a  witness  accompanied  the  act." 

Now,  we  must  remember  that  "  John  "  is  the  first  name  of 
John  D.  Lynn,  and  that  the  signature  **  Jno."  is  his  custom- 
ary method  of  writing  his  first  name.  In  the  case  at  bar  no 
other  conclusion  can  be  drawn  from  the  evidence  before  us 
than  that  John  D.  Lynn,  with  the  purpose  and  intention  of 
being  a  subscribing  witness  to  the  will  of  the  testator,  at  the 
request  of  the  testator  sat  down  and  wrote  the  words  and 
letters  ^'  Jno.  R.  Jacobs  "  at  the  end  of  the  attestation  clause, 
and  before  the  printed  words  ^*  residing  at,"  and  following 
those  printed  words  in  writing  appear  the  words  "  Rochester, 
N.  Y."  The  said  words  "  Jno.  R.  Jacobs "  were  written 
through  inadvertence  and  mistake  for  and  in  the  place  of  the 
correct  usual  name  and  signature  of  the  said  John  D.  Lynn. 
The  words  "  Jno.  R.  Jacobs  "  were  written  by  the  said  Lynn 
"  animo  attestandi.** 

To  hold  that  this  is  not  a  sufiicient  compliance,  where  the 
party  who  made  the  signature,  call  it  as  you  like,  a  mark  or 
a  fictitious  name,  can  be  produced  and  identified  as  the  per- 
son who  made  such  signature,  after  being  requested  to  sign 
as  a  witness,  and  undertaking  to  act  as  a  witness  in  the  pres- 
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ence  of  the  testator,  would  be  adopting  a  technical  rule  which 
does  not  seem  to  me  is  in  harmony  with  the  decisions  of  this 
State,  several  of  the  sister  States,  and  of  the  English  author- 
ities on  the  subject  of  the  attestation  of  wills.  In  my  opinion 
there  was  a  suiBcient  compliance  with  the  formalities  pre- 
scribed by  the  statute  for  the  attestation  of  a  will. 

I  do  not  pass  upon  the  effect  of  such  a  signature  in  the 
case  of  the  death  of  the  witness  before  the  examination  of  the 
witness  upon  a  proceeding  for  the  probate  of  the  will  of  the 
testator. 

Accordingly,  I  find,  as  matter  of  fact,  that  the  will  of 
John  R.  Jacobs,  offered  for  probate  herein  and  for  which 
revocation  of  probate  has  been  sought  in  this  proceeding,  was 
duly  signed,  published  and  declared  by  the  said  testator,  on 
the  date  thereof,  to  and  in  the  presence  of  the  two  witnesses, 
who,  at  the  request  of  the  said  testator,  and  in  his  presence, 
and  in  the  presence  of  each  other,  signed  as  witnesses  thereto 
and  that  at  the  time  of  making  such  will  the  said  testator  was 
of  sound  mind  and  memory  and  capable  of  making  a  will, 
and  not  under  any  restraint. 

I  find,  as  conclusion  of  law,  that  the  probate  of  the  said 
will,  bearing  date  the  18th  day  of  April,  190S,  granted  by 
decree  of  this  court  February  8,  1910,  should  be  confirmed, 
and  that  the  petition  herein  for  revocation  of  said  probate 
should  be  denied. 

Let  detailed  findings  be  prepared  in  accordance  with  the 
terms  of  this  decision  and  settled  on  five  days'  notice;  and 
let  a  decree  be  entered  thereupon,  without  costs  to  either 
party  as  against  the  other. 

Decreed  -accordingly. 


808      SURROGATE'S  COURT  REPORTS. 


In  tlie  Matter  of  the  Estate  of  Helena  L.  Dobson,  Deceased. 

(Surrogate's  Oawri,  Oneida  County,  July,  1911.) 

Taxis— Inhesttancb  and  Transfib  Taxes — Pbofbbtt  and  Interest 
SuBJiOT  TO  Tax— Tbansrbs  Bbfobb  Death — ^Tbansieb  to  Take 
Effect  Afteb  Death. 

Where  a  decedent  In  her  lifetime  conreyed  the  principal  part  of 
her  estate  to  her  coosln  opon  the  latter's  promise  to  give  her 
certain  care  and  also  to  execute  to  her  a  lease,  without  rent,  for 
her  life  of  all  the  property  conveyed,  which  the  latter  executed  at 
the  time  of  the  execution  of  the  conveyance,  and  it  appears  by  the 
circumstances  of  the  transaction  to  have  been  the  intention  that 
the  disposition  of  her  property  by  the  decedent  should  not  take 
effect  until  after  her  death,  such  will  be  held  to  have  been  the 
effect  of  the  transaction,  and  the  transfer  will  be  held  taxable 
upon  the  death  of  the  grantor. 

Appeal  from  the  report  of  the  transfer  tax  appraiser. 

Colgrove  &  Baker,  for  Imogene  E.  Thomas,  one  of  the 
executors. 

Jones,  Townsend  &  Rudd,  for  Mary  Agnes  Young,  as  ad- 
ministratrix of  the  estate  of  William  A.  Young,  deceased. 

E.  F.  Jordon,  for  State  Comptroller. 

Sexton,  S. — ^This  is  an  appeal  taken  by  Imogene  E. 
Thomas,  one  of  the  executors  of  the  estate  of  Helena  L. 
Dobson,  and  also  by  Mary  Agnes  Young,  as  administratrix 
of  the  estate  of  William  A.  Young,  deceased,  from  the  report 
of  the  transfer  tax  appraiser. 

On  December  80,  1910,  an  order  was  signed  by  the  surro- 
gate assessing  a  tax  of  $9,958.60  against  the  estate  of  Helena 
L.  Dobson,  and  this  appeal  is  taken  from  so  much  thereof 
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as  levies  an  assessment  of  $S,786  upon  the  transfer  of  prop- 
erty of  the  agreed  value  of  $75,719.96  to  Imogene  E.  Thomas. 

For  brevity,  I  will  refer  to  the  parties  as  Dobson  and 
Thomas. 

It  seems  that  for  some  months  prior  to  April  8,  1902, 
Thomas  lived  with  Dobson,  her  cousin,  and  cared  for  her, 
Dobson  then  owned  real  estate  worth  about  $80,000.  On 
April  S,  1902,  a  warranty  deed,  in  form,  was  given  by  Dob- 
son to  Thomas,  which  provided  that  said  Thomas  should 
execute,  **  a  valid  and  sufficient  lease  of  all  the  hereinbefore 
described  real  property,  which  lease  shall  be  for  the  term  of 
the  natural  life  of  the  party  of  the  first  part  hereto  (Dobson), 
and  shall  so  lease  all  of  said  premises  to  the  party  of  the 
first  part  (Dobson),  free  of  all  rents.'' 

Thomas  testified:  '' Q.  Did  the  deed.  Exhibit  1,  further 
provide  as  a  further  consideration,  that  you  would  give  back 
a  lease  of  all  the  property  mentioned  in  the  deed?  A.  Yes,  sir. 
Q.  And  that  lease  was  to  be  free  of  all  rent?  A.  Yes, 
sir.  Q.  Did  you  ever  give  back  to  her  such  a  paper?  A. 
Yes,  sir.  Q.  Have  you  it  with  you?  A.  Yes,  sir.  Q. 
And  that  lease  was  executed  upon  the  same  day  as  the  deed? 
A.    Yes,  sir.     Q.    Namely,  April  8,  1908?     A.     Yes,  sir." 

Said  lease,  dated  April  8,  190S,  contains  this  recital: 
^^  Whereas  said  Helena  L.  Dobson  has,  by  an  instrument  in 
writing,  a  deed  of  conveyance,  dated  this  day,  conveyed  to 
the  said  Imogene  E.  Thomas  certain  real  property  in  the 
City  of  Utica,  N.  Y.,  which  is  more  particularly  described 
hereinafter,  upon  condition  and  with  the  agreement,  that  the 
said  Thomas  shall  execute  and  deliver  to  the  said  Dobson  a 
life  use  of  all  of  said  property,  free  of  all  rents,"  etc. 

The  lease  contains  a  description  of  all  the  real  estate  de- 
scribed in  deed,  and  also  this  provision :  ^^  This  lease  is  for 
the  term  of  the  natural  life  of  said  Helena  L.  Dobson,  during 
all  of  which  she  shall  and  may  freely  and  fully  use,  occupy 
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and  enjoy  all  of  the  said  premises,  and  the  rents,  issues  and 
profits  thereof  without  the  payment  of  any  rent  whatever; 
but  she  shall  pay  all  taxes  and  assessments,  insurance,  re- 
pairs and  water  rates  upon  and  against  said  premises,  and 
shall  pay  the  interest  upon  the  mortgage  now  upon  a  part  of 
the  hereinbefore  described  premises." 

Indorsed  on  the  lease  is  the  following:  **  Utica,  N.  Y., 
April  8,  190«. 

"  I  hereby  acknowledge  receipt  of  and  delivery  to  me  of 
the  foregoing  lease  on  the  above  date.     Helena  L.  Dobson." 

It  seems  clear  that  the  deed  and  lease,  having  been  exe- 
cuted and  delivered  on  the  same  day  pursuant  to  agreement 
therefor,  constitute  one  transaction,  and  must  be  considered 
as  a  single  agreement.     Matter  of  Brandreth,  169  N.  Y.  437. 

Upon  the  execution  and  delivery  of  the  deed  and  lease, 
what  was  the  legal  status  of  Dobson  and  Thomas  as  to  the 
property  in  question?  Was  a  prior  estate  created  in  the 
grantor  and  a  future  estate,  or  remainder,  dependent  thereon, 
conveyed  to  the  grantee?  After  the  execution  of  these 
papers,  Dobson  retained  absolute  possession  and  actually 
had  the  income  of  all  the  transferred  property  until  her 
death. 

**  Where  a  future  estate  is  dependent  on  a  precedent  estate, 
it  may  be  termed  a  remainder,  and  may  be  created  and  trans- 
ferred by  that  name."  Real  Property  Law  (Laws  of  1909f 
chap.  62),  §  88. 

In  this  State  a  life  estate  and  remainder  can  be  created  in 
a  chattel  or  fund  the  same  as  in  real  property.  Smith  p. 
Van  Ostrand,  64  N.  Y.  878. 

In  Bouvier's  Law  Dictionary,  a  remainder  is  thus  defined: 
^^  A  remnant  of  an  estate  in  land,  depending  upon  a  particular 
prior  estate  created  at  the  same  time  and  by  the  same  in- 
jstrument   and  limited  to   arise   immediately   on  the  determi- 
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nation  of  that  estate  and  not  in  abridgment  of  it."  4  Kent, 
197. 

If  the  deed  and  lease  constitute  one  agreement,  then  we 
have  an  estate  in  land,  dependent  upon  a  prior  estate,  created 
at  the  same  time  and  by  the  same  instrument,  hence  a  remainder. 

Judge  Woodruff  said  in  Moore  v.  Littel,  41  N.  Y.  66; 
*^  If  you  can  point  to  a  human  being  and  say  as  to  him, 
*  that  man  or  that  woman,  by  virtue  of  a  grant  of  a  remainder, 
would  have  an  immediate  right  to  the  possession  of  certain 
lands  if  the  precedent  estate  of  another  therein  should  now 
cease,'  then  the  statute  says,  he  or  she  has  a  vested  remainder." 

It  follows  then  that  Thomas,  by  virtue  of  said  deed  and 
lease,  acquired  a  vested  remainder  in  >  said  real  property,  sub- 
ject to  the  precedent  estate  therein  or  life  use  of  Dobson. 

In  Matter  of  Brandreth,  supra^  a  father  irrevocably  trans- 
ferred to  his  four  daughters  eleven  shares  of  stock.  On  the 
same  day,  the  daughters  executed  and  delivered  to  him  an 
instrument  reciting  that  their  father  had  transferred  the 
stock  to  them  upon  the  condition  **  that  he  is  to  receive  all 
dividends  declared  upon  said  stock  for  the  rest  of  his  life, 
and  also  upon  the  condition  that  he  have  the  right  to  vote  on 
said  stock  as  though  the  transfer  had  not  been  made,"  and 
directed  that  the  father  be  allowed  to  vote  on  said  stock,  and 
that  all  dividends  declared  be  paid  to  him  during  his  life. 
It  was  also  declared  that  said  instrument  remain  in  full  force 
until  the  father's  death.  The  instrument  was  made  binding 
upon  the  daughters'  heirs  and  executors.  The  court  held: 
**  The  effect  of  these  instruments  was  to  transfer  to  the 
daughters  the  ^  remainder,'  in  the  stock  after  the  donor^s 
death,  reserving  to  the  latter  an  estate  for  life." 

Washburn  defines  a  remainder  as  an  estate  or  interest  to 
take  effect  in  possession  or  enjoyment,  immediately  upon  the 
termination  of  a  prior  estate. 

The  parties  to  the  transfer,  Dobson  and  Thomas,  under- 
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stood  their  interest  in  this  estate  as  that  of  a  **  life  estate '' 
and  ^*  remainder,"  respectively,  for  in  exhibit  4,  in  evidence^ 
signed  by  both  of  them,  dated  subsequently  to  the  deed  and 
lease,  they  use  this  language:  '^  Whereas,  the  undersigned, 
Helena  L.  Dobson,  and  the  undersigned,  Lnogene  E.  Thomas, 
are,  respectively,  the  owners  of  the  life  estate  and  of  the  re- 
mainder," etc. 

A  copy  of  the  will  of  Dobson,  dated  January  20,  1906,  in 
evidence  contained  this  recital:  ** Second.  I  have  heretofore 
by  deed  dated  April  S,  1902,  made  a  disposition  of  my  real 
estate  to  take  effect  after  my  death."  While  this  in  no  way 
binds  Thomas,  it  indicates  that  Dobson  understood  that  the 
disposition  she  had  made  of  her  property  was  not  to  take 
effect  until  after  her  death. 

If  the  deed  had  been  executed  and  delivered  for  a  valuable 
consideration,  April  3,  1902,  without  the  covenant  for  the 
life  lease,  rent  free,  and  the  lease*  had  been  executed  the  next 
day,  as  an  independent  agreement,  then  the  contention  of 
appellant  that  an  absolute  fee  passed  to  Thomas  on  the  de- 
livery of  the  deed  would  present  a  very  serious  question,  in 
the  absence  of  proof  of  an  intention  to  evade  the  Transfer 
Tax  Law.     Matter  of  Miller,  77  App.  Div.  478. 

If  the  instruments  were  executed  on  different  dates  they 
would  be  presumed  to  be  separate  and  distinct,  if  they  did  not 
depend  upon  each  other  for  effect.  Dechert  v.  Municipal 
Electric  Light  Co.,  9  App.  Div.  578. 

In  the  case  under  consideration,  the  very  language  of  the 
deed  calls  for  a  *^  valid  and  sufficient  lease  of  all  the  herein- 
before described  real  property,  which  lease  shall  be  for  the 
term  of  the  natural  life  of  the  party  of  the  first  part  hereto, 
and  shall  so  lease  all  of  said  premises  to  the  party  of  the  first 
part  free  of  all  rent ; "  and  the  lease  of  the  same  date  reads : 
*^  Whereas  said  Helena  L.  Dobson  has,  by  an  instrument  in 
writing,  a  deed  of  conveyance,  dated  this  day,  conveyed  to  the 
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said  Imogene  E.  Thomas  certain  real  property  in  the  City  of 
Utica,  N.  Y.,  which  is  more  particularly  described  herein- 
after, upon  conditon  and  with  the  agreement,  that  the  said 
Imogene  E.  Thomas,  shall  execute  and  deliver  to  the  said 
Helena  L.  Dobson,  a  life  lease  of  all  of  said  property,  free  of 
all  rents;  now  therefore,  in  consideration  of  said  covenants 
and  of  $1.00,"  etc. 

The  provisions  and  recitals  of  the  deed  and  lease  so  inter- 
laced as  to  constitute  one  agreement.  There  are  cases  hold* 
ing  that  transfers  made  upon  a  valuable  consideration  are 
not  taxable,  because  the  tax  is  not  one  upon  property  but 
upon  the  right  of  succession.  Matter  of  Dows,  167  N.  Y. 
227 ;  Matter  of  Millers,  supra. 

There  is  nothing  in  the  Dobson  deed  which  approaches  a 
valuable  consideration  for  the  transfer  of  about  $80,000 
worth  of  real  estate.  True,  Thomas  agrees  in  effect  to  give 
such  care  to  Dobson  as  may  suit  her  convenience,  a  consider- 
ation in  no  manner  commensurate  with  the  transfer  of  this 
large  amount  of  property  with  a  yearly  income  of  about 
$6,000. 

In  support  of  this  view,  that  Dobson  only  intended  to  be 
relieved  of  the  burdens  and  care  of  her  property  when  she 
executed  the  deed,  we  have  exhibit  3,  dated  January  22,  1903, 
by  the  terms  of  which  Thomas  was  given  full  charge  of  all 
of  the  real  estate  as  agent  of  Dobson,  authorized  to  collect 
the  rents,  keep  the  property  in  repair,  and  required  to  account 
to  Dobson  for  all  moneys  collected,  and  was  given  for  her 
services  ten  per  cent,  of  the  gross  income. 

As  further  evidence  that  Dobson  by  said  deed  only  intended 
to  place  the  absolute  title  and  possession  of  her  real  estate 
in  Thomas  when  she  was  through  with  it,  we  have  exhibit  4, 
which  trustees  $47,600,  the  proceeds  of  the  sale  of  a  portion 
of  said  property,  and  which  provides  for  the  investment  of 
that  money,  and  the  payment  of  the  income  to  Dobson  during 
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her  life;  and  that  money  was  to  take  the  place  of  the  real 
estate,  and,  upon  the  death  of  Dobson,  the  principal  should  be 
turned  over  to  Thomas. 

It,  therefore,  seems  clear  that  this  was  a  transfer  by  deed 
of  certain  real  estate  intended  to  take  effect  "  in  possession 
or  enjoyment  at  or  after  '*  the  death  of  the  grantor,  Dobson. 

It  is  also  plain  that  Thomas,  within  the  meaning  of  the 
statute,  was  not  in  the  "enjoyment"  of  said  property  at  any 
time  during  the  life  of  Dobson,  nor  had  she  any  such  right. 
The  right  of  enjoyment  implies  rights  of  the  user,  and  of 
acquiring  the  fruits  or  income  of  the  thing,  as  timber,  the 
young  of  cattle  and  the  rents  of  realty.  "  It  is  an  enjoyment 
of  the  fee  to  possess  it,  and  to  have  the  full  control  of  it, 
including  the  power  of  alienation,  by  which  its  full  value 
may  at  once  be  realized/'  NicoU  v.  New  York  &  Erie  R. 
R.  Co.,  18  N.  Y.  127. 

The  transfer  did  not  constitute  a  gift  inter  vivoSf  as  such 
gifts  must  go  into  immediate  and  absolute  effect  (Irish  v. 
Nutting,  47  Barb.  870;  Pearson  v,  Pearson,  7  Johns.  26; 
8  Am.  &  Eng.  Ency.  of  Law  [1st.  ed.],  ISIS);  nor  a  gift 
causa  mortis  for  the  reason  that  the  agreement  contained  no 
power  of  revocation  in  case  of  the  recovery  of  the  donor. 
Doty  V.  Willson,  47  N.  Y.  586;  2  Kent  Coram.  44;  Bliss  v. 
Fosdick,  86  Hun,  162;  151  N.  Y.  625. 

^^  Contemplation  of  death,"  or  a  feeling  that  it  was  at  hand, 
did  not  move  Dobson  to  make  said  transfer  to  Thomas,  be- 
cause in  it  she  provided  for  her  support  and  maintenance, 
rather  than  for  her  death  and  burial. 

It  is  so  strenuously  insisted  by  the  appellants  that  the  title 
to  the  premises  in  question  passed  to  Thomas  absolutely  in 
1902,  and,  having  so  passed,  and  the  tax  being  upon  the  de- 
volution of  title  rather  than  on  the  property,  no  tax  should 
have  been  assessed  thereon,  let  us  test  the  claim  by  an  ex- 
ample.    The   facts    show   that   Thomas,    when   the   deed    was 
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given,  had  a  husband  and  two  children  living.  Suppos.\ 
while  they  were  living,  Thomas,  the  grantee,  had  died,  would 
her  surviving  husband  have  been  entitled  to  curtesy  in  the 
real  estate  in  question?  No.  Why?  Because  it  is  a  general 
rule  that  to  support  a  tenancy  by  the  curtesy,  there  must  be 
an  actual  seizin  of  the  wife.  Mercer's  Lessee  v.  Selden,  1 
How.  87. 

It  is  said  that,  if  there  be  an  outstanding  estate  for  life, 
the  husband  cannot  be  the  tenant  by  the  curtesy  of  the  wife's 
estate  in  reversion  or  remainder,  unless  the  particular  estate 
be  ended  during  coverture.  If  the  husband,  for  the  enjoy- 
ment of  his  curtesy,  would  have  to  wait  until  Dobson's  death, 
then  there  was  no  complete  title  in  his  wife  until  Dobson's 
death.  This  seems  so  plain  that  I  feel  that  neither  mind 
nor  matter  should  be  further  taxed  in  a  discussion  of  it. 
Ferguson  v.  Tweedy,  43  N.  Y.  543. 

The  whole  transaction  looks  to  me  like  a  varnished  attempt 
to  evade  the  Transfer  Tax  Law.  It  was  not  a  bona  fide  sale  for 
a  valuable  consideration,  but  a  gift  by  deed  of  $80,000  worth 
of  real  estate  for  such  companionship  and  care  as  Thomas 
might  feel  equal  to.  Dobson  sold  the  cow,  but  hung  onto 
the  tail  and  milk. 

On  the  evidence  in  this  case,  the  title  of  Thomas  was  as 
fruitless  and  barren  as  was  Samson's  mother  before  the  angel 
called.  The  woman  with  every  other  requisite  awaited  the 
germ  of  life;  so  Thomas  sat  on  the  sands  of  a  barren  title, 
awaiting  Dobson's  death  for  full  fruition. 

If  these  views  are  correct,  then  the  transfer  in  question  was 
**  intended  to  take  effect  in  possession  or  enjoyment "  at  or 
after  the  death  of  the  grantor,  and  is  taxable  under  sub- 
division 3  of  section  S20  of  the  Transfer  Tax  Law. 

The  appeal  of  Mary  Agnes  Young,  as  administrator  of  the 
estate  of  William  A.  Young,  from  a  tax  of  $50,78  imposed  on 
$1,015.69,  remains  to  be  considered. 
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The  deed,  exhibit  1,  contains  the  following:  ^^Also  that 
she,  said  party  of  the  second  part,  shall  and  will,  within  one 
year  after  the  death  of  the  party  of  the  first  part,  make  the 
following  payments,  viz.,  •  •  •  Second.  Will  pay  to 
Will  Young,  of  Jefferson  Avenue,  Utica,  New  York,  the  sum 
of  one  thousand  Dollars."  It  is  further  provided  by  Ex- 
hibit 1  that,  if  Young  dies  before  Dobson,  Thomas  need  not 
pay  said  sum  to  any  one. 

Dobson  reserved  the  life  use  of  said  gift  of  $1,000.  Young 
had  to  outlive  Dobson  to  be  at  all  benefited.  Dobson's  death 
and  Young's  survivorship  were  essentials  to  the  maturity  of 
this  gift  that  could  only  be  determined  by  the  lapse  of  time; 
hence  it  was  not  an  *^  inter  vivos "  gift  as  claimed,  which 
matured  on  April  d,  190S,  when  the  deed  was  given,  but  more 
in  the  nature  of  a  testamentary  provision,  arising  out  of  the 
agreement  between  Dobson  and  Thomas,  to  which  Young  was 
not  a  party.  It  was  a  transfer  conditioned  upon  Young's 
survivorship  of  Dobson. 

Exhibit  1,  deed,  provided  for  its  payment  "  within  one  year 
after  the  death  of  the  party  of  the  first  part"   (Dobson). 

I  see  no  difference  between  this  and  a  provision  in  a  will 
for  the  payment  of  a  legacy  to  Young  conditioned  upon  his 
outliving  the  testator.  It  was  a  conditional  transfer,  *^  in-, 
tended  to  take  effect  in  possession  or  enjoyment  at  or  after  " 
the  death  of  the  donor,  Dobson. 

On  Dobson's  death  the  right  of  succession  accrued  to  Young, 
who  then  acquired  an  "  indefeasible  ownership  "  in  the  $1,000, 
and  such  ownership  "  identifies  the  person  who  ought  to  pay." 
Matter  of  Seaman,  147  N.  Y.  69. 

The  tax  of  seventy-eight  cents  on  legacies  under  Dobson's 
will  to  Young  I  will  not  consider,  as  the  tax  was  legally  im- 
posed. 

All  of  the  appraiser's  report  involved  on  this  appeal  herein 
is  confirmed. 

Decreed  accordingly. 
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In  the  Matter  of  the  Judicial  Settlement  of  the  Accounts  of 
Nathan  J.  Lowe  and  David  L.  Johnston^  as  Executors 
of  the  Last  Will  and  Testament  of  Sabah  J.  Clement, 
Deceased.  * 

{Surrogate* 8  Court,  Erie  County,  July,  1911.) . 

Wills — Intebfbetation  and  Constbuction — ^Designations  and  Db- 
scBipnoNB  OF  Profebty,  Fitnds,  etc. — Pabticulab  Tebms  of  Doubt- 
ful Meaning — Beqxtest  of  a  Business. 

Under  a  bequest  by  a  mother  to  ber  daughter  of  her  "printing 
office  and  bindery,  together  with  all  the  presses,  binding  machinery, 
type,  paper  on  hand,  office  furniture  and  equipment  of  every  nature 
connected  with  said  business,"  money  which  the  testatrix  had  de- 
posited in  banks,  goods  manufactured  and  ready  for  delivery  and 
moneys  due  the  testatrix  on  the  bills  and  accounts  receivable  aris- 
ing out  of  the  business  do  not  pass;  but  liabilities  of  the  testatrix 
incurred  by  her  in  carrying  on  the  business  are  not  chargeable 
upon  the  bequest  but  are  payable  out  of  the  testatrix's  residuary 
estate. 

Pboceedikgs  upon  the  judicial  settlement  of  the  account 
of  executors. 

John  E.  Selkirk,  for  accounting  executors. 

Shire  &  Jellinek,  for  Helen  C.  Springer. 

Potter  &  Potter  and  Simon  Fleischmann,  for  residuary 
legatees  and  devisees. 

Haet,  S. — The  testatrix,  Sarah  J.  Clement,  died  in  October, 
1908,  leaving  a  will,  which  has  been  admitted  to  probate.  By  it 
she  bequeathed  to  her  daughter,  Helen  C.  Springer,  "  My  print- 

♦  Reversed  140  A.  D.  347,  this  amended  151  App.  Div.  901— Modi- 
fled  206  N.  Y.  47. 
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ing  office  and  bindery,  together  with  all  the  presses,  bindings 
machinery,  type,  paper  on  hand,  office  furniture  and  equip- 
ment of  every  nature  connected  with  said  business/'  She 
also  bequeathed  to  said  daughter  all  household  furniture^ 
books,  pictures,  jewelry,  horses,  carriages,  stable  equipment^ 
the  use  for  life  of  the  life  of  the  dwelling  605  West  Ferry 
street,  Buffalo,  N.  Y.,  and  the  sum  of  $5,000;  and,  after  sev- 
eral small  bequests  to  various  other  persons,  she  devised  and 
bequeathed  all  the  rest,  residue  and  remainder  of  her  estate^ 
real  and  personal,  to  her  nephew,  John  Davidson,  her  nieces, 
Eola  Davidson,  Minnie  Hawkins,  Henrietta  Lowe,  and  her 
great  niece,  Eleanor  Hawkins,  share  and  share  alike. 

She  further  provided,  in  case  of  the  decease  of  any  of  said 
residuary  legatees  before  her,  as  to  the  disposition  of  the 
interest  of  such  legatee;  but  all  of  said  legatees  survived  her 
and  are  living. 

The  testatrix  left  an  estate  of  about  $150,000,  consisting 
of  money  in  bank,  mortgages,  real  estate,  accounts  and  bills 
receivable,  and  the  printing  and  binding  business  which  she 
was  carrying  on  at  the  time  of  her  death.  She  was  carrying 
on  this  business  under  the  name  of  J.  W.  Clement  Printing 
House,  and  there  was  at  the  time  of  her  death  undergoing 
delivery  certain  manufactured  merchandise,  some  of  which  had 
been  delivered  and  some  of  which  was  then  ready  for  delivery, 
consisting  of  printed  books  and  printed  matter,  printed  for 
customers  under  contracts  amounting  to  about  $11,000.  Of 
this  there  had  been  completed,  at  the  time  of  decedent's  death, 
a  portion,  amounting  to  $6,796.74,  which  was  thereafter  col- 
lected by  the  executors.  There  was  also  a  small  amount  on 
deposit  in  a  Buffalo  bank  upon  open  account,  under  the  busi- 
ness name;  also  on  deposit  in  other  banks  funds  amounting  to 
about  $7,000  in  decedent's  individual  name ;  and  there  was  due 
to  decedent  upon  open  accounts  and  bills  receivable  about  $15,- 


MATTER  OF  LOWE  et  al.  819 

000,  all  of  which,  with  the  exception  of  about  $3,000,  have  been 
collected. 

It  is  claimed  on  behalf  of  Mrs.  Springer  that  the  words 
"  My  printing  office  and  bindery,  together  with  all  the  presses^ 
binding  machinery,  type,  paper  on  hc^nd,  office  furniture  and 
equipment  of  every  nature  connected  with  said  business,'* 
carry  with  them  the  money  which  testatrix  had  deposited  in 
banks,  also  the  goods  manufactured  and  ready  for  delivery,  as 
well  as  all  the  moneys  owing  her  on  the  bills  and  accounts  re- 
ceivable, above  mentioned;  while  it  is  claimed  on  behalf  of  the 
residuary  legatees  that  all  such  stock,  money  in  bank  and  ac- 
counts and  bills  receivable  form  part  of  the  residuary  estate. 

David  L.  Johnstan,  one  of  the  executors,  has  prepared  and 
filed  an  intermediate  account,  wherein  all  of  the  above  men- 
tioned property  is  treated  as  belonging  to  Mrs.  Springer 
under  the  above  mentioned  clause  of  the  will. 

Objections  to  this  account  have  been  filed  by  the  residuary 
legatees,  raising  the  question  now  to  be  determined  as  to 
whether  the  clauses  of  the  will,  above  referred  to,  carry  the 
property  in  question  to  Mrs.  Springer  or  to  the  residuary 
legatees. 

The  printing  and  bindery  business  was  founded  by  J.  W» 
Clement,  the  husband  of  the  testatrix,  who  predeceased  her 
several  years,  and  the  business  was  continued  by  her  until 
her  death;  and,  undoubtedly,  the  bulk  of  the  property  and 
estate  left  by  Mrs.  Clement  had  been  accumulated  out  of  the 
receipts  and  profits  of  said  business. 

The  accounts  and  bills  receivable  amounted  to  less  than 
$15,000  and  there  was  owing  by  testatrix,  at  the  time  of  her 
death,  about  $7,000,  which  liability  had  been  incurred  by  her 
in  the  conduct  of  said  business. 

It  is  to  be  noted  that,  after  the  enumeration  of  the  various 
properties  bequeathed  to  Mrs.  Springer,  the  testatrix  also  be- 
queathed to  her,  in  the  same  clause,  the  sum  of  $5,000 ;  and  it 
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may  well  be  said  that  such  amount  was  given  to  provide 
working  capital  for  the  business,  though  this  assumption 
is  not  necessary  in  arriving  at  a  decision  of  the  question  in- 
volved. Money  on  hand,  book  accounts  and  manufactured 
goods  are  nowhere  mentioned  or  referred  to  in  the  wUl;  but, 
on  the  other  hand,  the  will  does  specifically  mention  presses, 
machinery,  tjrpe,  paper  on  hand,  etc.,  all  of  which  are  neces* 
sary  in  the  conduct  of  a  printing  business  and  bindery. 

I  am  of  the  opinion  that  none  of  the  items  in  dispute  pass 
to  Mrs.  Springer  under  this  will,  and  are  not  fairly  em- 
braced within  the  language  employed  in  the  bequests  to  her, 
which  language  is  entirely  clear,  but  that  such  items  form 
part  of  the  residuary  estate,  and  that  the  indebtedness  owing 
by  decedent,  at  the  time  of  her  death,  in  connection  with  said 
printing  business,  is  also  payable  out  of  the  residuary  estate. 

The  will  was  drawn  with  great  care  and  detail,  and  the 
language  used  calls  for  no  enlargement.  The  testatrix  must 
be  presumed  to  have  known  that  there  were,  at  all  times, 
accounts  payable  and  accounts  receivable,  as  well  as  manu- 
factured goods  on  hands;  and,  had  she  intended  to  bequeath 
these  to  her  daughter,  she  could  easily  have  expressed  her 
intention  so  to  do. 

Provisions  similar  to  those  in  this  will  have  been  passed 
apon  by  the  courts  in  many  instances,  among  which  the  fol- 
lowing may  be  cited: 

In  Matter  of  Delaney,  ISS  App.  Div.  409,  testatrix,  whose 
property  consisted  of  three  houses  and  a  small  amount  of  per- 
sonalty, kept  in  her  dwelling  house,  devised  one  house  to  each 
of  her  three  nieces  and  gave  all  of  her  personal  property, 
of  whatsoever  sort,  in  her  dwelling  to  one  of  the  nieces;  and 
it  was  held  that  money  deposited  in  banks  and  represented 
by  pass-books  kept  in  said  dwelling  did  not  pass  to  said 
niece. 

In  Matter  of  Reynolds,  7  N.  Y.  St.  Repr.  725,  it  was  held 
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that  devise  and  bequest  of  all  lands  and  appurtenances,  and 
all  furniture  and  personal  property  in  and  upon  the  same, 
did  not  apply  to  money  and  evidences  of  debt,  the  welI*recog- 
nized  principle  applied  being  that,  where  a  will  contained  a 
residuary  clause,  words  in  prior  clauses  are  not  to  be  given 
an  enlarged  meaning. 

The  above  case  was  affirmed  in  1S4  N.  Y.  388,  and  the 
Court  of  Appeals  held  that  the  language  employed  did  not 
carry  with  it  money  and  securities  in  a  vault  found  upon  the 
premises  devised. 

In  Matter  of  Long  Island  Loan  &  Trust  Co.,  92  App.  Div. 
5,  a  bequest  was  made  by  an  attorney  of  ^^  all  my  law  busi- 
ness, law  books,  papers,  safe,  book  cases  and  office  furniture, 
and  all  property  pertaining  to  my  business,"  under  which 
the  beneficiary  contended  that  debts  for  legal  ser\4ces,  owing 
decedent  at  the  time  of  his  death,  passed  to  him.  This  claim, 
however,  was  not  sustained,  the  court  saying  that  it  was  im- 
possible for  the  legatee  successfully  to  claim  these  accounts, 
except  on  the  theory  that  it  was  a  devise  by  implication, 
and  that  a  gift  by  implication  must  be  so  apparent  that  the 
contrary  cannot  be  supposed  to  exist.  The  court  further 
said  that  there  was  nothing  to  indicate  a  reason  for  any  pur- 
pose in  the  mind  of  the  testator  to  devise  choses  in  action  by 
language  which  described  choses  in  possession. 

Among  other  authorities  in  this  and  other  States,  holding 
to  the  same  effect  as  those  above  cited,  the  following  may  be 
cited:  Hunter  v.  Crook,  47  So.  Rep.  480;  Strong  v.  White, 
19  Conn.  888;  Maryland  v.  St.  Peter's  Academy,  80  Md.  321 ; 
People  V.  St.  Louis  R.  R.  Co.,  176  111.  612 ;  Ludwig  v.  Bun- 
gart,  88  Misc.  Rep.  177 ;  Fenton  v.  Fenton,  85  id.  480 ;  Brad- 
hurst  V.  Field,  186  N.  Y.  664;  Brown  v.  Quintard,  177  id. 
84, 

The  parties  contesting  the  executor's  account  raised  some 
other  minor  questions,  which  can  be  disposed  of  by  me  upon 
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the  findings  to  be  made  and  the  decree  to  be  entered;  and 
proposed  findings  and  a  decree  may  be  submitted  for  settle- 
ment, in  accordance  with  the  views  above  expressed,  upon 
the  questions  considered  in  this  opinion,  and  as  to  other  con- 
tentions as  claimed  by  the  respective  parties. 
Decreed  accordingly. 


In  the  Matter  of  the  Judicial  Settlement  of  the  Estate  of 

Arlina  Herrington,  Deceased. 

{Surrogate's  Court,  Rensselaer,  County,  July,  1911.) 

Gifts — Deuveby  and  Acceptance — E\aDENCE — Sufficiency. 

Witnesses — Disqualification  on  Death  or  Incompetency  of  Party  to 
Communication  or  Transaction — Parties  Disqualified — Wit- 
nesses NOT  Parties  or  Interested. 

It  is  the  duty  of  an  executor  to  determine  what  assets  belong  to 
the  estate  he  represents,  and,  where  it  is  sought  to  charge  him 
on  the  Judicial  settlement  of  his  accounts  with  property  which  he 
decided  not  to  belong  to  his  estate,  he  is  entitled  to  produce  before 
the  surrogate  the  proof  upon  which  he  acted  iu  reaching  his  de- 
cision. In  such  a  case,  the  person  claiming  the  property  by  gift 
from  the  testatrix  prior  to  her  death  is  not  disqualified  by  the 
provisions  of  section  829  of  the  Code  of  Civil  Procedure  but  is  a 
competent  witness  for  the  executor. 

Where  it  appears  that  before  the  death  of  the  testatrix,  when 
upon  a  certain  occasion  her  pocket-book  had  dlsapi)eared  and  it  was 
suggested  that  it  might  have  been  stolen,  she  sent  for  her  bank 
books  and  asked  one  of  those  present  to  give  them  to  her  sou, 
saying  she  wished  him  to  have  them,  and  afterward,  upon  being 
informed  by  the  person  whom  she  had  requested  to  deliver  them 
to  him  that  she  had  done  so,  remarked  "all  right";  and  where 
the  son  did  not  return  thanks  to  his  mother  for  the  books,  as  if 
the  transaction  had  been  a  gift,  though  they  represented  more 
than  $5,000,  it  will  not  be  held  without  further  proof  that  it  was 
the  intention  of  the  testatrix  to  make  a  gift  to  her  son  of  the 
books  and  the  moneys  which  they  represented. 
See  Note,  2  Mills  Surr.  247. 
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Proceeding  for  the  judicial  settlement  of  the  account  of 
an  executor. 

B.  W.  File,  for  the  executor. 

B.  S.  DeGroot,  for  Matilda  Herrington  and  others. 

Akin  &  Keenan,  for  John  J.  Herrington. 

McChesney  &  Gillet,  for  Mary  J.  Haviland. 

Heaton,  S. — This  proceeding  was  begun  by  a  citation  to 
show  cause  why  the  executor  should  not  render  and  settle 
his  account,  and  was  followed  by  a  voluntary  application 
for  judicial  settlement  by  the  executor  with  which  proceed- 
ing the  original  application  was  consolidated. 

Objections  to  the  account  were  filed  by  several  legatees, 
but  all  have  been  adjusted  except  two,  which  have  been  tried 
and  which  were,  in  substance,  that  the  account  of  the  exec- 
utor should  be  surcharged  with  (1)  $^,300  and  interest  from 
April  1,  1906,  as  the  agreed  amount  due  on  a  certain  bond 
and  mortgage  made  by  William  G.  Haviland  and  wife,  Mary 
J.,  to  Arlina  Herrington,  dated  April  3,  1883,  to  secure 
$3,400  and  interest,  and  (2)  with  $5,274.59  and  interest,  be- 
ing the  amounts  of  several  bank  deposits  standing  in  the  name 
of  the  deceased  at  the  time  of  her  death  and  subsequently  with- 
drawn by  the  executor  and  redeposited  to  his  own  credit. 

Arlina  Herrington  was  an  old  lady,  living  on  a  farm  con- 
ducted by  her  with  the  help  of  her  unmarried  son  Norman 
and  Miss  Carrie  Hall  whom  she  had  brought  up.  She  had 
another  son,  John,  a  daughter,  Mary  J.  Haviland,  and  several 
granddaughters. 

On  the  12th  day  of  March,  1906,  she  made  her  will  ap- 
pointing her  son  Norman  executor  and  dividing  her  personal 
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estate  an^ong  the  people  above  named,  and  giving  Mrs.  Havi- 
land  $19000,  Emma  McMurray,  a  granddaughter,  $500,  and 
Clara  Clifford,  a  granddaughter,  $200,  and  Dora  M.  Her- 
rington,  a  granddaughter,  $200,  and  the  residue  of  her  estate 
equally  to  her  three  children  and  two  grandchildren. 

At  the  time  she  made  her  will  her  estate  consisted  of  the 
mortgage,  the  bank  deposits  and  the  farm  and  household  per- 
sonal property,  amounting  in  all  to  the  value  of  about  $8,800. 

The  testatrix  died  on  the  14th  day  of  May,  1906,  after  an 
illness  of  several  months'  duration,  during  which  time  the 
alleged  gifts  were  made. 

The  executor  resists  the  efforts  to  surcharge  his  account, 
hj  seeking  to  prove  that  the  bond  and  mortgage  never  came 
into  his  possession  but  were  given  and  delivered  to  his  sister 
Mary  by  his  mother  before  her  death  and  were  not  the  prop- 
erty of  his  mother  at  her  death,  and  that  the  bank  deposits 
were  given  to  himself  by  his  mother  before  her  death  and 
irere  not  her  property  at  that  time. 

The  property  in  dispute  was  not  inventoried  as  part  of  the 
•estate  of  the  deceased  or  accounted  for  by  this  executor. 
The  burden  of  proving  it  as  assets  of  the  deceased  is  upon 
the  contestants.     Heaton,  Surr.  Ct.,  §§  lOlS,  1014. 

As  to  the  Haviland  bond  and  mortgage,  the  contestants 
-called  the  executor  and  showed  by  him  that,  some  time  pre- 
vious to  his  mother's  death,  she  owned  the  bond  and  mort- 
gage; that  it  stood  in  her  name  on  the  recofd;  that  he  dis- 
•charged  it  as  executor  but  received  no  cash  for  it. 

As  to  the  bank  deposits,  he  testified  that  the  money  was 
in  the  banks  at  the  time  of  the  death  of  his  mother  in  her 
name,  and  that,  thereafter,  he  withdrew  the  deposits,  using 
his  authority  as  executor  to  do  so,  and  redeposited  the  money 
in  his  own  name. 

To  sustain  his  action  in  not  collecting  or  accounting  for 
the  value  of  the  Haviland  bond  and  mortgage,  the  executor 
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called  Mrs.  Hayiland  as  a  witness  in  his  behalf;  and  she 
testified  to  a  personal  transaction  with  her  mother,  in  Aprils 
I9O69  about  the  time  the  year's  interest  was  due  on  the  mort- 
gage, which  evidence  is  sufficient  to  prove  a  valid  gift  and 
delivery  of  the  bond  and  mortgage  to  Mrs.  Haviland.  The 
contestants  objected  to  the  reception  of  such  evidence  and 
now  claim  that  it  should  be  stricken  out  and  the  account  of  the 
executor  be  surcharged  with  the  value  of  such  security. 

Every  representative  of  an  estate,  soon  after  he  enters 
upon  the  discharge  of  his  duties,  must  determine  whether 
claims  made  against  the  deceased  are  honest  and  valid  claims, 
and  whether  debts  apparently  due  the  deceased  are  actually 
due  and  the  true  and  correct  amount  thereof.  To  do  this  he 
must  make  careful  investigation  in  each  case,  and  necessarily 
a  large  part  of  the  information  he  is  able  to  get  must  come 
from  the  creditor  or  debtor  himself.  If,  after  making  such 
honest  inquiry,  he  is  satisfied  that  a  certain  debt  is  due 
from  the  deceased,  he  should  pay  it;  or,  if  the  deceased 
had  a  valid  claim  against  a  person,  he  should  collect  the 
amount  due  and  release  the  debtor.  He  should  not  in  ordi- 
nary cases  take  the  position  that  the  true  facts  will  be  dif- 
ficult or  impossible  of  proof  under  section  829  of  the  Code  of 
Civil  Procedure  and  put  either  of  such  parties  to  his  legal 
proof. 

It  is  the  duty  of  the  representative  to  settle  the  aflFairs  of 
the  estate;  and  he  may  settle  or  compromise  claims  for  or 
against  the  estate,  and  a  settlement  made  by  him  can  be  set 
aside  only  upon  proof  of  bad  faith  or  fraud. 

It  has  been  recently  held  in  Scully  v.  McGrath,  201  N.  Y. 
61,  that,  if  the  representative  acts  upon  the  evidence  thus 
obtained  out  of  court,  it  is  necessary  for  his  protection  that 
he  should  have  the  benefit  of  the  same  evidence  in  court  upon 
the  settlement  of  his  accounts.  This  right  seems  to  have  been 
accorded  to  him  in  Matter  of  Frazer,  92  N.  Y.  239.     Since 
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that  case,  it  has  been  understood  that  a  creditor  who  is  paid 
by  the  representative  is  a  competent  witness  in  behalf  of 
the  representative  when  the  validity  of  such  payment  is  ques- 
tioned upon  the  accounting.  The  contestants,  while  conced- 
ing that  this  rule  of  evidence  has  been  established  as  to  paid 
creditors,  claim  that  it  should  not  hold  good  in  a  case  like 
the  present  one  to  let  in  the  testimony  of  an  alleged  debtor 
to  the  estate;  since  they  claim  it  is  the  duty  of  the  repre- 
sentative to  pay  a  debt,  but  not  the  duty  of  the  representative 
to  discharge  an  existing  security  without  payment. 

The  fault  of  the  executor,  if  there  be  a  fault,  is  not  in 
executing  a  formal  discharge,  but  in  determining,  after  in- 
vestigation, that  the  bond  and  mortgage  were  not  assets  of 
his  mother's  estate  and  in  failing  to  collect  the  same. 

It  was  as  much  his  duty  to  determine  the  different  amounts 
due  to  his  mother  as  it  was  to  determine  the  amounts  due 
other  persons  from  her,  and  he  should  have  the  same  protec- 
tion for  his  honest  acts  in  the  one  case  as  in  the  other. 

Mrs.  Haviland  was  called  by  the  executor  to  give  evidence 
in  his  behalf,  so  that  he  might  not  be  surcharged  in  his  ac- 
count with  the  value  of  the  bond  and  mortgage  which  never 
came  to  his  possession  but  which  she  claimed  as  a  gift  from 
his  mother. 

The  prohibition  contained  in  section  829  of  the  Code  of 
Civil  Procedure  is  against  a  "  party  or  a  person  interested 
in  the  event "  being  a  witness. 

In  Matter  of  Albany  County  Savings  Bank  v.  McCarty, 
149  N.  Y.  71-84,  it  was  held  that  the  fact  that  the  witness 
was  a  party  on  the  record  was  not  sufficient  to  exclude  him. 
He  must  also  be  a  person  interested  in  the  event  to  bring 
him  within  the  section. 

"  A  party  or  a  person  interested  in  the  event "  has  been 
held  to  be  one  who  will  gain  or  lose  by  the  event,  either 
directly,  as  in  money,  or  indirectly,  because  the  record  could 
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be  used  as  evidence  for  or  against  him — that  being  interested 
in  the  question  is  not  being  interested  in  the  event.  Eisen- 
lord  V.  Clum,  186  N.  Y.  55%y  556;  Albany  County  Savings 
Bank  v.  McCarty,  149  id.  71,  84. 

He  is  not  interested,  within  the  meaning  of  this  section, 
even  in  a  case  where  he  might  be  liable  in  an  action  against 
him  for  contribution  or  reimbursement,  unless  the  judgment 
itself  would  be  evidence  against  him  in  such  action.  Wallace 
V.  Strauss,  113  N.  Y.  838. 

A  person  to  whom  a  bank  has  paid  a  deposit  is  not  inter- 
ested in  the  event,  even  where,  if  the  bank  should  be  unsuc- 
cessful in  defending  the  suit,  it  might  sue  the  witness  for 
money  paid  to  him.  Hoffman  v.  Union  D.  S.  Inst.,  95  App. 
Div.  389. 

In  Carpenter  v.  Soule,  88  N.  Y.  851,  an  action  was  brought 
against  the  executrix  to  compel  the  discharge  of  a  mortgage 
alleged  to  have  been  partly  paid  by  a  gift  made  by  the  testa- 
tor, and  the  balance  tendered  in  cash.  A  specific  and  resid- 
uary legatee  was  held  to  be  a  competent  witness  against  the 
executor,  since,  as  a  residuary  legatee,  he  testified  against  his 
interest. 

Mrs.  Haviland  is  a  "  party  "  to  this  proceeding  as  a  gen- 
eral and  as  a  residuary  legatee;  and,  if  the  executor  be  not 
surcharged  with  the  amount  of  her  mortgage,  she  will  receive 
less  as  a  residuary  legatee.  As  a  ^'  party,"  therefore,  her 
testimony  is  against  her  interest  and  her  competency  is  not 
affected  by  section  889. 

This  section  further  prohibits  a  ^^  person  interested  in  the 
event "  from  being  a  witness  "  in  his  own  behalf  or  interest 
against  the  executor."  When  called  in  behalf  of  the  executor 
to  prevent  if  possible  a  decree  against  him,  he  was  the  ^^  per- 
son interested  in  the  event "  and  not  she,  since  the  decree 
might  be  against  him  and  in  no  event  could  it  be  against  her. 
By  settling  the  account  between  the  estate  which  he  repre- 
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sented  and  the  alleged  debtor  to  the  estate  and  giving  a  re- 
lease of  such  obligation,  the  executor  assumed  the  responsibil- 
ity of  his  act  and  became  the  sole  person  liable  to  answer 
therefor  in  this  proceeding. 

The  decree  on  this  accounting,  if  it  surcharge  the  execu- 
tor, could  not  be  evidence  against  Mrs.  Haviland  in  an  action 
to  foreclose  the  mortgage  or  otherwise  recover  from  her. 
No  issue  is  raised  here  as  between  the  executor  and  her  or  be- 
tween the  contestants  and  her  as  to  the  validity  of  the  gift. 
She  is  a  party  to  this  proceeding  solely  as  a  legatee  and  not 
for  the  purpose  of  defending  the  alleged  gift.  There  is  no 
issue  here  as  against  her  which  requires  her  to  produce  her 
evidence  upon  that  subject,  and  consequently  no  decree  made 
would  bind  her  upon  that  issue. 

Mrs.  Haviland  was  no  longer  ^*  interested  in  the  event '' 
and  was,  therefore,  a  competent  witness  in  behalf  of  the  exec- 
utor. 

To  apply  these  cases  to  the  witness  Haviland,  it  seems  that 
the  mere  fact  that  she  is  a  party  to  this  proceeding  does  not 
disqualify  her;  that  she  is  not,  in  this  proceeding,  a  person 
interested  in  the  event;  that  she  is  not  called  as  a  witness  in 
her  own  behalf  or  interest  against  the  executor ;  that  the  exec- 
utor is  entitled  to  use  her  testimony  to  prevent  if  possible 
a  surcharge  of  his  accounts. 

This  conclusion  is  apparently  contrary  to  the  general  un- 
derstanding of  the  application  of  section  829  as  applied  in 
proceedings  of  this  nature,  but  seems  to  be  in  accordance  with 
several  decisions  where  the  question  has  arisen.  In  the  Frazer 
Case,  92  N.  Y.  240,  it  is  flatly  stated  that  a  paid  creditor 
may  be  a  witness  on  behalf  of  the  representative,  but  the  de- 
cision indicates  that  there  was  sufficient  other  evidence.  In 
Matter  of  Babcock  &  Dunn,  18  N.  Y.  St.  Repr.  841,  it  was 
sought  to  charge  the  representative  with  the  proceeds  of  an 
insurance  policy  on  the  life  of  the  deceased  payable  to  his 
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estate.  The  mother  of  the  deceased  claimed  the  proceeds  by 
virtue  of  a  gift  and  delivery  of  the  policy  from  the  deceased 
but  without  written  assignment.  The  administrators  investi- 
gated the  facts,  joined  with  the  mother  in  a  release  to  the 
company  and  did  not  charge  themselves  with  the  amount 
thereof.  In  resisting  the  effort  to  surcharge  their  accounts, 
the  administrators  swore  the  administrator  Dunn,  who  ap- 
parently was  the  father  and  only  next  of  kin  of  the  deceased, 
as  to  personal  transactions  between  the  deceased  and  the 
claimant  of  the  proceeds  of  the  policy,  to  show  the  gift,  a 
creditor  duly  objecting.  The  surrogate  refused  to  surcharge 
the  account  and  the  General  Term  affirmed,  saying:  ^^  This 
witness  was  an  administrator.  The  evidence  was  given  in  be- 
half of  the  administrators,  not  against  them;  and  was  offered 
as  tending  to  prove  that  they  were  not  chargeable  with  the 
proceeds  of  the  policy,  and  was  competent."  This  case  fur- 
ther holds  that,  because  a  witness  is  a  ^*  party  "  as  admini- 
strator, he  is  not  disqualified,  and  that,  if  a  ^^  party  "  as  next 
of  kin,  he  is  not  disqualified,  because  testifying  against  his 
interest. 

In  Podmore  v.  Seaman's  Bank,  35  Misc.  Rep.  379,  an  ad- 
ministrator sued  the  bank  to  recover  a  deposit  standing  in 
the  name  of  the  deceased  and  which  the  bank  had  paid  to  an 
alleged  donee.  The  bank  offered  the  testimony  of  the  alleged 
donee  to  prove  the  gift  which  was  excluded.  On  appeal  it 
was  held  that  the  donee  was  not  a  party  or  interested  in  the 
event  and  was,  therefore,  a  competent  witness. 

In  Matter  of  Lewis,  5  App.  Div.  178,  on  an  accounting  by 
an  executor,  objection  was  made  that  he  had  not  collected  and 
charged  himself  with  certain  money  obtained  from  testatrix 
by  a  third  person  pursuant  to  an  agreement  with  deceased. 
The  executor  claimed  the  right  to  justify  his  failure  to  charge 
himself  with  such  money  by  means  of  the  testimony  of  such 
third  person  as  to  his  personal  transactions  with  the  deceased 
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in  regard  thereto ;  and  such  person  was  held  to  be  a  competent 
witness,  on  the  theory  that  he  was  not  a  party  to  the  proceed- 
ing or  interested  in  the  event.    • 

From  these  cases,  then,  it  is  apparent  that,  where  an  ac- 
count is  sought  to  be  surcharged,  the  representative  himself 
may  testify  to  personal  transactions  between  the  deceased  and 
a  donee,  and  he  may  call  the  donee  to  testify  to  such  tran-. 
sactions.  If  the  representative  investigates  and  acts,  whether 
in  paying  a  claim,  or  in  collecting  a  debt,  or  refusing  to  col- 
lect or  recover  an  apparent  asset,  he  may  have  the  benefit  on 
his  accounting  of  the  evidence  upon  which  he  acted;  and,  if 
the  surrogate  finds  the  evidence  sufficient  to  justify  his  acts, 
he  will  not  be  surcharged. 

From  the  evidence  of  the  executor,  that  the  bond  and  mort- 
gage in  question  were  not  found  by  him  among  the  assets  of 
the  deceased  and  never  came  to  his  possession,  and  from  the  tes* 
timony  of  Mrs.  Haviland,  showing  that  there  was  a  valid  gift 
and  delivery  to  her  of  such  bond  and  mortgage  by  her  mother 
in  her  lifetime,  I  find  that  the  executor  should  not  be  sur- 
charged with  the  value  thereof. 

The  second  question  for  consideration  is  whether  the  execu- 
tor should  be  charged  with  the  bank  deposits  standing  in  the 
name  of  his  mother  at  her  death,  the  bank  books  representing 
the  same  being  in  his  possession  in  the  house  of  his  mother 
for  some  time  before  her  death.  His  claim  is  that  such  de- 
posits were  a  gift  to  him  through  Miss  Hall  from  his  mother. 
The  evidence  upon  this  subject  is  substantially  undisputed 
and  calls  for  the  application  of  the  familiar  rule  that  it  must 
be  so  clear  and  convincing  that  it  leaves  room  for  no  reason- 
able doubt  as  to  the  intention  of  the  alleged  donor  to  make  a 
complete  and  unqualified  gift.  The  evidence  of  the  gift  is 
briefly  as  follows: 

It  was  early  in  the  morning,  and  the  alleged  donee  was 
preparing  to  come  to  Troy.     Just  previous  to  that  time,  how 
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long  does  not  appear,  the  pocket-book  of  Mrs.  Herrington 
was  missing  from  its  accustomed  place,  and  it  was  suggested 
that  it  had  been  stolen.  The  disappearance  of  the  pocket- 
book  was  being  discussed  on  this  particular  morning,  and 
Mrs.  Herrington  then  asked  Miss  Hall  where  her  bank  books 
were,  and  she  replied  that  she  supposed  they  were  in  the 
usual  place,  and  she  was  directed  to  get  them.  Upon  return- 
ing with  them  and  showing  them  to  Mrs.  Herrington  she 
said,  according  to  the  testimony  of  Miss  Hall :  "  Give  them 
to  Elbridge,  I  want  him  to  have  them."  Miss  Hall  then  went 
to  the  kitchen  and  gave  the  books  to  the  son,  who  put  the 
books  in  his  pocket,  and  afterward  locked  them  in  his  chest. 
The  testimony  of  Mrs.  Herrington,  the  wife  of  the  contesting 
son,  is  substantially  the  same,  excepting  that,  as  she  remem- 
bers it,  Mrs.  Herrington  said,  "  Go  and  give  them  to  Elbridge 
and  tell  him  to  put  them  in  the  drawer.*' 

Whether  Miss  Hall  told  Elbridge  what  his  mother  said 
does  not  appear,  or  whether  he  returned  by  the  messenger 
his  thanks  for  the  alleged  gift.  Miss  Hall  is  not  positive,  but 
thinks  that,  once  after  this  occasion,  Mrs.  Herrington  asked 
her  if  she  gave  the  books  to  Elbridge,  and,  on  being  told 
that  she  did,  replied  "  all  right.'*  It  must,  therefore,  appear 
that  at  that  time  Elbridge  had  not  considered  the  gift  of 
$5,000  to  him  as  of  sufficient  importance  to  suggest  an  ac- 
knowledgment of  it  to  his  mother. 

The  alleged  donee  was  the  executor  of  the  alleged  donor's 
will,  he  was  the  man  of  the  house,  it  was  thought  that  a 
pocket-book  had  been  stolen  from  the  house,  the  deceased  was 
naturally  anxious  to  keep  her  bank  books  safely,  not  to  dis- 
pose of  them,  she  directed  that  they  be  taken  from  an  un- 
protected place  and  given  to  her  son  and  executor,  not  ap- 
parently with  the  intention  of  giving  to  him  the  bulk  of  her 
estate,  but  rather  of  protecting  and  preserving  it,  and  it  is 
apparent   from   his   actions    and   attitude   toward   the   whole 
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transaction  that  he  did  not  think  for  a  moment  that  his 
mother  was  through  this  third  person  making  him  a  present 
of  more  than  $5,000.  He  never  returned  through  the  mes- 
senger or  otherwise  a  word  of  thanks  for  this  munificent 
gift,  or  in  any  other  way  indicated  that  to  his  mind  the  trans- 
action was  of  any  importance. 

The  evidence  seems  to  fall  far  short  of  being  clear  and 
convincing  as  to  the  intention  of  the  alleged  donor  to  make  a 
gift  of  the  money  represented  by  the  bank  books. 

The  executor  will,  therefore,  be  surcharged  with  the  amount 
thereof;  and,  as  the  said  amounts  have  been  kept  on  deposit 
apparently  awaiting  the  outcome  of  this  judicial  settlement, 
such  interest  will  be  added  as  the  funds  have  earned. 

Decreed  accordingly. 


In  the  Matter  of  the  Judicial  Settlement  of  the  Account  of 
Heket  Bischoff,  Je.,  and  Amanda  Von  Geaberg  as 
Executors  and  Trustees  under  the  Last  Will  and  Testa- 
ment of  Hexey  Bischoff,  Deceased. 

iBurroffate'8  Courts  New  York  County ^  July^  1911.) 

Wills— -Interpbetation  and  Gonstbucteon — ^Administration  of  Estate 
AND  Execution  of  Powebs  and  Tbubts  and  Compensation  Thebb- 

FOB — RuiiES   AND   IMPLICATIONS — ^TlME   TO   EXECUTE   POWEB. 

Where  a  testator  created  a  trust  for  the  benefit  of  his  son  and 
the  latter's  family  and  charged  the  trust  fund  with  such  advances 
made  by  him  to  his  son  as  his  executors  In  their  discretion  should 
determine  and  such  debts  or  obligations  of  his  son  existing  at  the 
testator's  death  as  his  executors  should  elect  to  pay,  thereby  re- 
ducing the  amount  of  the  trust  fund,  held,  that  the  executors  should 
exercise  their  discretion  prior  to  their  final  accounting  as  execu- 
tors and  before  the  trust  fund  was  constituted,  and  upon  their 
final  accounting  should  be  required,  the  existence  of  any  debts  or 
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liabilities  of  the  son  being  denied,  to  state  what  debts  and  liabili- 
ties existed  as  to  which  they  claimed  authority  to  .exercise  such 
discretion. 

Peoceeding  for  the  judicial  settlement  of  the  accounts  of 
executors  and  trustees. 

Louis  Hasbrouck,  for  executors. 

Clark  A.  Wick,  for  Eva  P.  and  Sadie  C-  Bischoff. 

Rounds  &  Schurman,  for  Harry  A.  E.  J.  von  Frankenberg* 

Fowi^E,  S. — The  questions  in  this  matter,  which  were 
argued  before  mj  predecessor  but  left  undecided  by  him,  and 
which  have  been  reargued  before  me,  are  presented  in  this  pro- 
ceeding brought  for  the  judicial  settlement  of  the  accounts  of 
the  executors  and  trustees,  and  concern  the  construction  and 
validity  of  certain  provisions  of  the  will  of  decedent.  These 
provisions  in  substance  and  effect  direct  his  executors  to  hold 
in  trust  two  portions  of  his  residuary  estate  during  the  life 
of  one  of  his  sons,  and  to  pay  the  net  income  thereof  to  the 
said  son  or  to  his  wife,  or  for  the  benefit  of  his  family  for  his 
and  their  support.  Testator  expressly  charged  the  said  trust 
fund  with  any  advances  which  had  been  made  to  his  son  by 
him  in  his  behalf,  and  which  his  executors,  in  their  discretion, 
shall  or  may  charge  or  consider  as  advances,  nevertheless 
power  and  discretion  being  given  to  his  executors  to  remit  or 
cancel  each  or  any  of  such  advances.  The  executors  were 
given  full  power  in  their  discretion  to  use  such  portion  or 
portions  of  the  principal  of  this  trust  fund  toward  the  pay- 
ment of  any  debts  or  obligations  that  the  said  son  may  have 
been  under  or  may  have  incurred  prior  to  the  testator's  death, 
or  which  may  then  be  valid  and  existing  claims  against  him, 
thereby  reducing  the  principal  sum  of  this  trust  fund,  but  it 
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is  provided  by  the  testator  that  this  power  shall  vest  only  a 
discretionary  right  in  his  executors  alone  to  make  such  pay- 
mentsy  and  is  not  mandatory.  In  order  to  provide  against  any 
attempt  to  prevent  any  of  the  testator's  desires  as  expressed 
from  taking  effect,  he  directs  that  such  of  his  children  and 
legatees  and  devisees  as  shall  attempt  to  contest  his  will  or 
seek  to  prevent  it  from  taking  effect  as  to  any  or  all  of  its 
provisions  shall  be  forever  barred  from  all  or  any  participa- 
tion in  the  "distribution  of  his  estate."  The  share  of  the 
person  so  contesting  was  to  go  to  such  of  testator's  children 
as  did  not  contest,  share  and  share  alike.  The  testator  ap- 
pointed one  son  and  one  daughter  as  executors  and  trustees 
under  the  will. 

The  accountants  claim  and  ask  this  court  to  adjudge  that 
the  power  given  to  the  executors  to  charge  the  capital  of  the 
trust  fund  created  for  the  benefit  of  the  son  of  the  testator, 
his  wife  and  family,  with  advances  made  to  him  by  or  in  behalf 
of  the  testator,  or  with  debts  due  by  him  to  the  testator,  and 
with  the  payment  of  any  other  valid  debts  or  obligations  of 
the  son  existing  at  the  time  of  the  death  of  the  testator, 
thereby  reducing  the  principal  of  the  trust  fund  to  be  invested, 
is  a  valid  power,  and  persists  and  inures  to  the  benefit  of  the 
trustees  of  the  testator  during  the  son's  life. 

On  behalf  of  certain  beneficiaries  of  said  fund  it  is  urged 
that  not  only  does  this  power  not  continue  and  inure  to  the, 
benefit  of  the  trustees,  but  that  it  is  void  both  as  to  them  and 
to  the  executors  as  well,  and  that  the  provision  of  the  will 
attempting  to  give  the  executors  and  trustees  the  right  to 
charge  the  principal  of  the  trust  fund  created  as  aforesaid 
with  such  debts  and  advances  as  the  executors  in  their  dis- 
cretion may  decide  is  void,  and  that  the  provision  in  relation 
to  the  forfeiture  of  interests  of  parties  contesting  the  will  has 
no  application  to  the  action  which  they  have  taken.  They 
further  insist  that  they  are  entitled  to  have  the  capital  of  the 
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fund  that  is  to  afford  them  their  income  now  definitely  as- 
certained and  certainly  and  permanently  fixed  by  the  decree 
in  this  proceeding,  and  for  this  purpose  the  accountants  be 
required  at  once  to  decide  whether  or  not  they  elect  to  exer- 
cise the  power  they  claim  to  possess  of  charging  such  capital 
with  the  alleged  advances  and  debts  referred  to  in  the  will. 
I  think  the  beneficiaries  are  right  in  so  insisting,  and  that  the 
accountants  should  now  decide  what  action  they  propose  to 
take  respecting  the  exercise  of  the  power  mentioned.  There  is 
nothing  to  prevent  this  either  in  the  condition  of  the  estate 
or  in  the  provision  of  the  will  as  to  the  deduction  of  the  debts 
and  advances  mentioned,  and  this  irrespective  of  whether  the 
provision  is  valid  or  invalid.  Besides,  the  beneficiaries  deny 
that  any  such  debts  or  obligations  of  the  son  as  are  referred 
to  in  the  will  existed  at  the  time  of  testator's  death,  or  that 
any  such  advances  mentioned  therein  were  made  to  the  son. 
In  view  of  this  denial,  I  think  it  is  incumbent  on  the  account- 
ants, if  they  dispute  the  denial,  specifically  to  state  the  debts, 
their  amounts  and  the  names  of  the  alleged  creditors  and  the 
advances  made.  A  definite  issue  would  then  be  made  which 
would  have  to  be  disposed  of  before  the  questions  raised  as  to 
the  validity  of  the  provisions  of  the  will  attacked,  and  the 
effect  of  the  forfeiture  clause  therein  upon  the  interests  of 
those  making  the  attack,  can  be  considered.  A  determination 
of  that  issue  favorable  to  the  beneficiaries  would  obviate  the 
necessity  of  making  a  determination  in  respect  to  such  ques- 
tions, as  they  would  then  become  entirely  immaterial  and 
academic.  That  issue  as  a  necessary  preliminary  and  as  in- 
cident to  their  disposition  I  think  I  am  called  upon  and  have 
the  power  to  decide  (Tappen  v.  M.  E.  Church,  8  Dem.  187; 
Garlock  v.  Vandevort,  128  N.  Y.  874 ;  Matter  of  Young,  92  id. 
^35),  and  the  fact  that  the  court  has  no  power  to  make  a 
judgment  that  as  between  the  son  and  his  alleged  creditors 
would  affect  them  or  be  of  binding  force  is  no  objection  to 
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my  making  such  decision.  Matter  of  Strickland,  1  Connoly, 
435,  439;  Matter  of  Knabe,  38  Misc.  Rep.  717;  Matter  of 
Warren,  56  App.  Div.  414 ;  Matter  of  Frazer,  98  N.  Y.  239 ; 
Matter  of  O'Connell,  38  App.  Div.  483;  Matter  of  Watson, 
115  id.  310;  Fowler  v.  Lockwood,  8  Redf.  466.  The  ac- 
countants are  allowed  fifteen  days  to  take  such  action  as  is 
necessary  to  conform  to  the  requirements  of  this  opinion. 
Decreed  accordingly. 


In  the  Matter  of  the  Compulsory  Account  of  Ma&y  Maley, 
as  Executrix  of  and  Trustee  under  the  Last  Will  and 
Testament  of  Jane  Beennan,  Deceased. 

(Surrogates  Court,  New  York  County,  July,  1911.) 

Wills — Intebprbtation  and  Constbugtion  :  Natuse  and  QuALmr  of 
Estates — ^Futube  Intebbsts  and  Vesting,  Possession  and  Enjoy- 
ment— Ck>NDiTioNs   Subsequent  With   Gifts  Oveb:     Ck>NDinoNS, 

Ck>NTINQENCIE8      AND      ALTEBNATIYES — RULES      AND      ImFLIGATIONS — 

Death  of  Pbbson — To  what  Time  Refebbed. 

Where  a  testatrix  directed  her  executrix  to  deposit  $1,000  in  bank 
for  the  benefit  of  J.  and  to  pay  said  sum  with  all  interest  thereon 
over  to  lilm  when  he  should  attain  the  age  of  twenty-one  years, 
and  in  case  of  his  death  before  said  period  to  pay  said  sum  and 
interest  to  his  mother,  K.,  the  language  is  not  to  be  construed  as 
importing  an  intention  that  the  gift  over  should  only  be  effective 
in  case  of  the  death  of  J.  during  the  lifetime  of  the  testatrix  and 
that  in  case  J.  should  surviye  the  testatrix  he  should  take  said 
sum  absolutely,  payment  thereof  to  him  only  being  deferred  until 
he  attained  the  specified  age. 

Under  such  provision  the  legacy  vested  in  interest  in  J.  upon 
the  death  of  the  testatrix,  subject  to  be  divested  by  his  death  be- 
fore reaching  the  age  of  twenty-one  years'  and  was  so  divested  by 
that  event;  and,  the  gift  over  to  K.  having  lapsed  because  of  her 
death  within  the  lifetime  of  the  testatrix,  the  legacy  fell  into  the 
residuary  estate  and  was  rightfully  distributed  to  the  residuary 
legatees. 
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Proceeding  to  compel  an  accounting  by  an  executrix  and 
trustee,         • 

Isaac  B.  Reinhardt,  for  petitioner, 

Paul  Halpin,  for  executrix. 

Fowler,  S. — ^The  will  of  the  testatrix,  who  was  a  widow  with- 
out children  or  other  descendants,  contains  the  following  direc- 
tion to  her  executrix: 

^^  4.  To  deposit  the  sum  of  one  thousand  ($1,000)  dollars 
in  the  Bowery  Savings  Bank  in  the  City  of  New  York,  or 
other  safe  savings  bank  therein,  for  the  benefit  of  Joseph 
Richard  Hebblethwaite,  son  of  Kate  Hebblethwaite  of  No.  S09 
West  144th  street.  City  of  New  York,  and  to  pay  said  sum, 
with  all  interest  thereon,  over  to  Joseph  Richard  Hebbleth- 
waite when  he  shall  attain  the  age  of  twenty-one  years;  in 
case  of  his  death  before  such  period  to  pay  said  sum  and  in- 
terest to  his  said  mother,  Kate  Hebblethwaite." 

The  will  was  executed  in  1884,  and  the  testatrix  died  in 
1899.  Kate  Hebblethwaite  had  predeceased  her,  dying  in 
1896,  to  the  testatrix's  knowledge.  Joseph  Richard  Heb- 
blethwaite survived  both  his  mother  and  the  testatrix,  but 
died  in  1908  at  the  age  of  about  nineteen  years.  At  the  time 
of  his  death  the  above  mentioned  legacy  of  $1,000,  with  ac- 
cumulations of  interest,  was  on  deposit  in  the  Emigrants' 
Industrial  Savings  Bank  in  the  city  of  New  York  in  an  ac- 
count standing  in  the  name  of  the  executrix  as  trustee  for 
Joseph  Richard  Hebblethwaite.  Thereafter  the  executrix, 
proceeding  upon  the  assumption  that  the  legacy  had  failed, 
distributed  the  fund  under  the  residuary  clause  of  the  will 
to  the  children  of  Fanny  Maley,  a  deceased  sister  of  the 
testatrix,  the  fund  then  amounting,  with  accrued  interest,  to 
the  sum  of  $1,S76,26.     These  facts  inter  alia  appear  from 
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the  petition  and  answer  filed  upon  this  application,  which  is 
made  by  the  father  of  Joseph  Richard  Hebbleth\^ite  to  com- 
pel the  respondent  as  executrix  and  trustee  to  account  for  and 
pay  over  the  fund  to  him,  he  petitioning  individually  and 
also  as  general  guardian  of  his  surviving  children  and  ad- 
ministrator of  his  deceased  wife,  Kate  Hebblethwaite.  Since 
the  filing  of  the  petition  the  petitioner  has  made  himself  a 
party  to  the  proceeding  in  the  additional  capacity  of  ad- 
ministrator of  his  deceased  son,  Joseph  Richard  Hebble- 
thwaite, and  the  persons  who  upon  the  death  of  the  latter  par- 
ticipated in  the  distribution  of  the  fund  have  been  brought 
in  by  supplemental  citation.  The  answer  of  the  respondent 
has  been  treated  as  her  account  in  accordance  with  the  direc- 
tions of  the  surrogate,  and  objections  thereto  have  been  filed 
by  the  petitioner. 

The  testimony  taken  upon  the  hearing  was  directed  to 
showing  that  when  Kate  Hebblethwaite  was  about  four  years 
old  she  was  to  some  extent  adopted  by  the  testatrix  and  her 
husband  as  their  child,  and  it  sufficiently  establishes  that  she 
was  taken  into  the  house  by  old  Mr.  and  Mrs.  Brennan  and 
treated  as  one  of  their  family  prior  to  1873,  the  year  in  which 
the  first  general  statute  was  enacted  authorizing  adoptions. 
The  evidence  given  in  does  not  show  any  formal  adoption,  or 
even  affiliation  of  Kate  Hebblethwaite  by  Mr.  and  Mrs.  Bren- 
nan. It  is  not  now  contended  in  the  brief  filed  on  behalf  of 
the  petitioner  that  such  adoption  created  any  rights  of  in- 
heritance or  brought  the  legacy  within  the  protection  of 
section  29  of  the  Decedant  Estate  Law,  which  prevents  the 
lapsing  of  legacies  in  certain  cases.  No  such  contention  could 
be  maintained.  Carroll  v.  Collins,  6  App.  Div.  106;  Matter 
of  Thome,  156  N.  Y.  140;  Smith  v.  Allen,  161  id.  478. 

In  the  position  now  taken  by  the  petitioner  no  rights  are 
traced  through  Kate  Hebblethwaite.  It  is  contended,  in  re- 
spect to  the  gift  over  to  her  of  the  Icg'icy  which  was  pri- 
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marily  given  to  Joseph  Richard  when  he  should  attain  the  age 
of  twenty-one  years,  that  such  gift  over,  though  limited  by 
the  words  of  the  will  to  take  effect  "  in  case  of  his  death  before 
that  period,"  was  not  intended  by  the  testatrix  to  have  any 
effect  unless  Joseph  Richard  died  before  that  period  avid 
during  the  lifetime  of  his  mother.  This  somewhat  artificial 
construction  is  not  warranted  by  any  authority  that  the  in- 
dustry of  counsel  has  brought  to  light.  Support  for  it  is 
sought  in  considerations  drawn  from  the  presumed  inten- 
tions of  the  testatrix  as  indicated  in  other  dispositions  which 
she  made  of  her  property  by  her  will,  particular  reference 
being  made  to  the  6th  paragraph  of  the  will,  in  which  a 
legacy  of  "$700  bequeathed  to  Kate  Hebblethwaite  is  directed 
to  be  paid  to  her  surviving  children  in  case  of  her  death 
before  payment;  and  it  is  argued  therefrom  that  it  was  not 
the  intention  of  the  testatrix  that  any  part  of  her  bounty  to 
the  Hebblethwaites  should  be  diverted  from  them  to  others. 
The  difficulty  in  the  present  case  seems  to  me  to  have  arisen 
from  the  failure  of  the  testatrix  to  provide  in  her  will  for 
a  contingency  which  has  happened.  The  court  may  not 
speculate  as  to  the  direction  in  which  she  would  have  sent 
this  legacy  had  she  contemplated  its  happening,  though  it 
may  not  be  improper  to  observe  that  there  is  nothing  in  the 
will  to  indicate  that  she  would  have  sent  this  fund  to  the 
petitioner,  who  will  take  the  whole  of  it  in  his  own  right  if 
his  contention  be  sustained.  Decedent  Estate  Law,  §  98,, 
subd.  7. 

My  view  of  the  matter  is  that  the  legacy  vested  in  interest 
in  Joseph  Richard  Hebblethwaite  upon  the  death  of  the  testa- 
trix, but  that  it  was  subject  to  be  divested  by  his  death  be- 
fore reaching  the  age  of  twenty-one  years,  and  was  so  di- 
vested (Matter  of  Lehman,  2  App.  Div.  631 ;  Matter  of  Dip- 
pel,  71  id.  598) ;  that  the  gift  over  to  Kate  Hebblethwaite 
lapsed  because  of  her  death  within  the  lifetime  of  the  testa- 
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trixy  and  that  by  reason  of  such  lapse  the  legacy  fell  into  the 
residuary  estate  on  the  death  of  Joseph  Richard  Hebble* 
thwaite  before  the  age  of  twenty-one,  and  was  rightfully  dis* 
tributed  to  the  residuary  legatees  under  the  general  rule  of 
law  governing  lapsed  legacies.  The  objections  should,  there- 
fore, be  oYerruled. 
Decreed  accordingly. 


In  the  Matter  of  the  Estate  of  Henrt  Kopf,  Deceased. 
{Surrogate? %  Court,  Richmond  County,  July,  1911.) 
OoNTBAOTS — VAiism  OF  Ontbacts  :     Public   Pouct  in   Genebal — 

€k>NTBACTS    BKTWEBN   HUSBAND   AND   WiFE — NOT   TO   OBJECT   TO   AN- 
OTHEB     MABBIAGE — Ck>NTBACT      INTOLVINO      VIOLATION      OF     POSITIVE 

Statute— Evasion  of  Domestic  Relations  Law. 
Husband    and    Wife — Sepabation     and     Sepabate    Maintenance — 
Vauditt  of  Sepabation  Aobeements. 

Though  a  husband  and  wife  living  apart  may  lawfully  agree 
thenceforth  to  live  separate  and  apart  each  from  the  other  and  be 
free  from  all  obligations,  past  or  future,  in  regard  to  the  prop- 
erty, effects  or  estate  of  each  other,  when,  as  part  of  the  agreement, 
it  is  further  agreed  that  neither  shall  thereafter  have  any  claim 
upon  the  other  for  support,  with  the  intention  thereby  to  evade  the 
provisions  of  section  51  of  the  Domestic  Relations  Law,  and  that 
they  shall  not  ever  interfere  with  or  object  to  a  marriage  or  sue 
each  the  other  for  remarrying,  the  latter  provisions  vitiate  the 
whole  contract 

Accounting  by  the  executor  of  a  deceased  administrator. 

Leonard  McGree,  for  petitioner. 

J.  Harry  Tieman,  for  executor  of  the  deceased  adminis- 
trator. 
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Rawson,  S. — Henry  Kopf  died,  intestate,  in  this  county; 
and,  upon  the  erroneous  supposition  that  he  left  no  widow,, 
administration  was  taken  upon  his  estate. 

Subsequently,  his  widow,  the  petitioner,  appeared  in  this 
court;  and,  upon  her  application,  the  letters  of  administration 
theretofore  granted  were  revoked,  and  the  petitioner  was  ap- 
pointed administratrix. 

The  original  administrator  subsequently  died,  leaving  a  will^ 
and  the  executor  of  that  will  has  been  made  a  party  to  this 
proceeding  as  well  as  the  sureties  upon  the  bond  of  the  original 
administrator. 

An  account  has  been  rendered  of  the  estate,  no  part  of 
which  has,  however,  been  turned  over  to  the  administratrix. 

The  deceased  having  left  no  children  and  only  brothers 
and  sisters,  the  widow  is  entitled  to  the  whole  estate. 

It  appears  from  the  evidence  that,  sometime  prior  to  the 
death  of  Henry  Kopf,  he  and  his  wife  had  been  living  sepa- 
rate and  apart  from  each  other  and,  on  the  17th  day  of  Febru- 
ary, 1888,  they  each  executed  a  separate  agreement,  in  sub- 
stance, however,  the  same,  to  the  effect  that  each  one  released 
the  other  from  all  property  rights  or  obligations  of  any  kind 
or  nature  which  either  of  them  had  or  might  thereafter  have 
against  the  other  by  reason  of  the  relation  of  husband  and 
wife  then  existing  between  them;  and  the  agreement,  although 
somewhat  crudely  drawn,  nevertheless,  clearly  states  the  idea 
which  each  had  in  mind,  viz. :  that  the  parties  were  thenceforth 
to  live  separate  and  apart,  each  from  the  other,  and  be  free 
from  all  obligation,  past  or  future,  in  regard  to  the  property, 
effects  or  estate  of  the  other. 

The  parties  could  so  contract.  Winter  v.  Winter,  191 
N.  Y,  462.  But,  as  a  part  of  the  agreement,  it  was  further 
agreed  that  neither  of  the  parties  should  thereafter  have  any 
claim  upon  the  other  for  support,  meaning  thereby  to  evade 
the  obligation  of  the  statute  (Domestic  Relations  Law,  §  51). 
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which  says  that  such  a  contract  cannot  be  made  **  so  as  to 
alter  or  dissolve  the  marriage  or  relieve  the  husband  from 
his  wife."  Not  only  that,  but  the  parties  further  agreed, 
«ach  with  the  other,  that  they  should  not  ever  interfere  with 
or  object  to  a  marriage  or  sue  (each  the  other)  for  remarry- 
ing. The  first  of  these  provisions  is  absolutely  illegal.  The 
second,  to  say  the  least,  is  contra  bonos  mores.  They  were 
undoubtedly  the  consideration  for  the  other  agreements  made. 
Indeed,  the  instruments  themselves  state  that  the  considera- 
tion is  that  the  other  party  has  **  given  to  me  a  release  similar 
to  this."     The  illegality  vitiates  the  whole  contract. 

The  decree  must  go  charging  the  executor  of  the  deceased 
administrator  and  the  sureties  on  the  bond  with  the  amount 
of  the  original  estate,  less  the  lawful  commissions  of  the 
original  administratrix  and  the  debts  paid  and  expenses  of 
administration  and  plus  interest  from  the  date  of  the  appoint- 
ment of  the  new  administratrix. 

Decreed  accordingly. 


Matter  of  the  Probate  of  a  Paper  Propounded  as  the  Last 
Will  and  Testament  of  Anne  L.  Moonet,  Deceased. 

(Burrogat^s  Court,  Neto  York  County,  August,  1911.) 

Wills — ^Disposal    by    Wiu^-Testamentaby    Capacitt — ^EvnysNCB    of 
Facts  Estabushino  ob  Nboativino  Capacity — Age,  Illness,  De- 

OBBPITUDB  OB  IlCPAIBlfENT  OE  FACUUTIES. 

Where,  within  six  months  after  having  made  a  will  which  would 
seem,  in  view  of  the  previous  life  of  the  testatrix,  to  have  summed 
np  the  cherished  affections  and  sentiments  of  her  whole  life  and 
which  was  made  at  a  time  when  her  comi)etency  was  free  from 
doubt,  she  is  alleged  to  have  made  a  new  will,  exhibiting  a 
^complete  and   radical  change  of  her  former   intention,   and   the 
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later  paper  purports  to  have  been  executed  after  she  had  sustained 
a  second  attack  of  apoplexy  from  which  she  never  rallied  but  died 
a  week  later;  and  where  the  condition  of  the  testatrix  at  the  time 
of  the  execution  of  the  later  instrument  was  such  that  she  could 
not  carry  on  the  simplest  conversation,  lay  motionless  and  took  no 
solid  food,  and  the  lawyer  who  was  called  to  draw  the  will  said  he 
could  not  understand  her,  in  June  previous,  before  she  had  sus- 
tained her  second  attack,  and  where  the  sole  beneficiary  and  her 
husband  were  the  only  persons  present,  beside  the  lawyer,  when  the 
will  was  drawn,  and  the  testatrix  spoke  only  in  monosyllables, 
and  pointed  with  her  arm  to  the  beneficiary,  and  expressed  her 
wishes  only  in  answers  to  questions,  and  could  not  affix  her  mark 
to  the  instrument  except  as  her  hand  was  guided  by  the  lawyer, 
which  he  did  without  so  much  as  a  request  on  the  part  of  the 
testatrix,  the  evidence  is  insufficient  to  warrant  the  inference  that 
the  later  instrument  expressed  the  testamentary  intention  of  the 
testatrix. 

Proceeding  upon  the  probate  of  a  will. 

Bernard  I.  Isecke,  for  proponents. 

Francis  X.  Kellj,  for  contestants. 

FowLEK,  S. — On  the  offer  to  probate  the  paper  writing 
now  propounded,  the  executor  named  in  a  will  .of  earlier  date 
has  filed  objections. 

On  the  hearing  it  appears  that  Anne  L.  Mooney,  whose 
testamentary  dispositions  are  now  at  issue,  was,  in  Novem- 
ber, 1910,  an  unmarried  elderly  woman  nearly  seventy  years 
of  age.  She  then  lived  alone  with  a  single  attendant  in  a 
small  flat  in  the  city  of  New  York.  She  had  no  ascertained 
relatives,  having  survived  a  bachelor  brother  who  had  lived 
with  her  most  of  her  life.  For  some  years  prior  to  1910  Miss 
Mooney  had  been  an  invalid,  having  suffered  her  first  apo- 
plexy in  the  year  1905,  or  thereabout.  Before  this  seizure 
she  was  an  intelligent  woman  and  able  to  read.  This  stroke 
resulted   in  the   condition  which   physicians,   I   believe,   term 
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hemiplegia,  or  paralysis  of  the  side  of  the  body,  rendering 
Miss  Mooney's  right  side,  arm  and  hand  useless,  besides  seri- 
ously affecting  her  powers  of  locomotion  and  speech.  But, 
as  no  medical  experts  were  called  as  witnesses,  the  surrogate 
is  obliged  to  infer  the  disorder  from  the  very  general  de- 
scription and  symptoms  described  unmistakably  by  the  lay 
witnesses  as  "  paralysis  "  or  "  stroke."  From  the  lasting  re- 
sults of  the  first  stroke,  it  must  have  been  a  severe  one. 

It  was,  however,  shown  on  the  hearing  that  Miss  Mooney, 
subsequently  to  the  first  attack,  measurably  recovered  pos- 
session of  her  mental  faculties^  and  she  could  talk  a  little, 
but  "  not  much ; "  "  very  few  words ;  "  her  answers  were 
mainly  monosyllables  and  affirmative  or  negative  motions  of 
the  head.  Yet  it  appears  that  she  was  able  to  keep  house  for 
her  brother  after  the  first  stroke  and  until  her  second  attack 
after  his  death.  The  brother  and  sister  had  few  acquaint- 
ances. They  were  obviously  highly  respectable  people,  and 
their  later  existence  seems  to  have  been  that  of  lonely  vale- 
tudinarians. Both  brother  and  sister  were  Catholics,  and 
after  her  first  seizure  testatrix  occasionally  went  out  of  doors 
for  the  purpose  of  attending  the  parish  church  in  the  neigh- 
borhood. But,  in  the  month  of  October,  1910,  and  for  some 
months  prior  thereto,  she  was  not  able  to  go  about  much 
without  assistance.  This  evidence  is,  I  think,  entirely  uncon- 
tradicted.  The  variations  and  discrepancies  in  it  are  not 
noticeable  on  its  general  accuracy. 

On  May  19th,  of  the  year  1910,  Miss  Mooney  made  the 
first  will  which  gives  standing  to  the  contestant  on  this  pro- 
bate. Necessarily  it  is  conceded  by  contestants  and  pro- 
ponents alike  that  she  was  then  of  sound  and  disposing 
mind,  so  that  the  contest  concerning  the  testamentary  capacity 
of  the  testatrix  narrows  itself  in  this  proceeding  to  the  period 
between  May  19,  1910,  and  November  seventeenth  of  the  same 
year,  when  the  paper  now  propounded  was  essayed.     The  dis- 
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positions  contained  in  the  earlier  will,  like  any  other  declara- 
tions spoken  or  written,  are  competent  evidence  in  this  proceed- 
ing on  various  grounds.    Cases  cited  in  Jones  Evidence,  §  482. 

The  earlier  will  provided,  in  substance,  for  the  payment 
of  all  debts  and  funeral  expenses  of  testatrix,  and  then  for 
religious  observances,  in  accordance  with  Catholic  faith  and 
tradition,  such  as  masses  for  testatrix  after  her  death,  masses 
for  her  deceased  brothers  and  for  her  "  beloved  mother," 
Maria  Mooney.  The  other  bequests  of  the  earlier  will  were 
wholly  devoted  to  charitable  or  religious  uses.  The  former 
agent  of  her  brother  James  and  of  herself,  one  Mr.  Spichter, 
who  took  no  benefit  under  such  will,  was  named  as  executor 
of  this  first  instrument. 

If  we  assume  that  the  first  will  then  expressed  the  testa- 
mentary intentions  of  the  testatrix,  and  there  is  no  evidence 
that  it  did  not,  the  later  writing  now  propounded  evinces 
the  most  marked  change  of  intention  on  the  part  of  the  al- 
leged testatrix;  and  this  is  to  be  considered  by  the  surrogate 
in  view  of  the  circumstances  hereinafter  mentioned.  Mc- 
Laughlin V.  McDevitt,  68  N.  Y.  218,  217;  Children's  Aid 
Soc.  V.  Loveridge,  70  id.  887,  402.  Such  a  disposition  of  her 
estate  as  that  indicated,  when  made  by  a  lonely  old  woman, 
without  kindred,  a  Catholic  in  faith,  would  not  appear  to  be 
unnatural.  It  doubtless  summed  up  the  cherished  affections 
and  sentiments  of  the  whole  life  of  the  testatrix.  The  later 
testament,  in  any  event,  shows  a  complete  change  of  a  prior 
intention.  Is  such  radical  change  explained  on  this  proceed- 
ing to  probate  the  later  writing,  made  under  circumstances 
which  I  shall  now  proceed  to  consider?  That  is  one  of  the 
elements  for  my  present  consideration,  and  it  is  an  important 
one,  under  the  circumstances  here  indicated. 

The  paper  now  propounded  is  attacked  on  the  several 
grounds  of  want  of  capacity  in  testatrix,  undue  influence 
exerted  over  her,  and  also  for  fraud  and  conspiracy  on  the 
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part  of  those  directly  or  indirectly  connected  with  the  al- 
leged testamentary  act.  The  issues  thus  prevented  for  trial 
cover  a  wide  range,  and  compel  the  surrogate  to  consider  the 
mode  of  life  of  the  testatrix,  her  relations  to  the  objects  of 
her  bounty,  as  well  as  the  mental  condition  of  the  testatrix 
on  the  day  the  paper  propounded  purports  to  have  been 
made.  The  paper  now  in  controversy  was  attempted  on  No- 
vember 17,  1910.  On  November  10,  1910,  or  in  all  events 
shortly  prior  to  the  17th  day  of  November,  1910,  Miss 
Mooney  suffered  from  a  second  apoplexy,  after  which  the  evi- 
dence makes  it  at  least  doubtful  whether  she  ever  spoke  a 
word  again.  Her  condition  after  the  second  attack  was  cer- 
tainly deplorable;  she  never  again  left  her  bed,  I  think,  ex- 
cept to  be  lifted  out  of  it.  From  this  second  seizure  she 
failed  to  rally,  and  on  the  24th  of  November,  1910,  she  died, 
just  one  week  after  the  making  of  the  paper  now  in  contro- 
versy. Subsequently  to  Miss  Mooney's  second  seizure  the 
husband  of  the  sole  legatee  named  in  the  paper  of  November 
17,  1910,  summoned  the  lawyer  who  drew  up  such  paper  for 
execution.  It  was  through  such  instrumentality  or  agency 
that  the  paper  in  question  ultimately  came  into  being.  Under 
the  circumstances  of  this  case  this  is  a  fact  also  for  con- 
sideration  by  the  surrogate. 

It  is  of  the  first  importance  in  this  cause  to  determine 
from  the  testimony  before  me  just  what  did  occur  on  the 
17th  of  November,  1910,  when  the  paper  propounded  ap- 
pears, who  were  the  actors  in  its  preparation,  their  precise 
relation  to  the  testamentary  act  in  question  and  the  weight 
of  the  evidence  on  the  capacity  of  Miss  Mooney,  the  alleged 
testatrix,  to  make  any  will  at  all  on  that  day,  and  under  the 
circumstances  already  partly  narrated. 

The  surrogate's  consideration  of  charges  of  fraud,  duress 
and  circumvention  may  meanwhile  be  relegated  to  the  back- 
ground, for  if  the  testatrix  was  then  incompetent  to  make  a 
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will,  or  if  the  act  in  question  was  not  done  by  her  consciously, 
ammo  testtmdi,  the  probate  sought  must  be  denied.  As  the 
beneficiary  under  the  second  will  is  a  most  respectable  person, 
apparently  incapable  herself  of  any  illegal  act,  it  will  be  quite 
unnecessary  for  the  surrogate  to  consider  such  harsh  and  un- 
necessary contentions  as  those  of  fraud  and  circumvention, 
if  probate  is  to  be  denied  for  want  of  capacity,  or  because  the 
factum  of  will  is  not  established  with  that  precision  which  is 
absolutely  requisite  under  the  circumstances  of  this  particular 
wiU. 

On  the  17th  day  of  November,  1910,  Miss  Mooney,  the 
alleged  testatrix,  not  only  was  confined  to  her  bed,  but  by 
preponderating  proofs  it  is  disclosed  that  she  was  unable  to 
carry  on  the  simplest  conversation;  she  was  inanimate,  list- 
less, motionless,  and  some  disinterested  witnesses  say  that 
she  was  wholly  unconscious  when  they  saw  her.  But  we  may, 
I  think,  disregard  this  last  statement  without  prejudice  to 
the  result.  Certainly  after  her  second  stroke  Miss  Mooney 
never  again  took  solid  food.  Two  disinterested  witnesses 
saw  Miss  Mooney  on  November  17,  1910,  both  before  and 
after  the  hour  of  the  execution  of  the  paper  in  controversy. 

If  their  testimony  is  accurate  Miss  Mooney  on  that  day 
lacked  capacity  to  perform  the  simplest  legal  act.  But,  as 
such  testimony  is  to  some  extent  challenged  and  contradicted, 
the  surrogate  must  go  farther  to  find  convincing  proof  of  the 
condition  of  the  testatrix  on  the  day  in  question.  The  land- 
lady of  the  house  in  which  Miss  Mooney  lived  and  died  and 
where  the  alleged  testamentary  act  was  performed,  gives,  I 
think,  important  testimony  on  this  point,  in  which  she  is  cor- 
roborated. This  witness  certainly  had  ample  opportunity  to 
observe  the  state  of  Miss  Mooney's  mind  and  health  on  or 
about  the  17th  of  November,  1910,  and  her  evidence  is  not 
favorable  to  proponents.  While  there  is  contradiction  in 
many  points  on  most  of  the  testimony  given  in  on  the  hear- 
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ing,  it  is  yet  apparent  from  the  evidence  at  large  most  favor- 
able to  proponents,  that  on  the  17th  of  November,  1910, 
Miss  Mooney's  state  of  mind  and  body  was  desperate;  that 
her  mode  of  communicating  her  wishes  and  desires  was  most 
limited  and  unsatisfactory,  and  that  her  mental  capacity  was 
very  doubtful.  A  written  statement  of  the  lawyer  employed 
to  draw  the  will  is  in  evidence,  and  is,  I  think,  important. 
On  June  8,  1910,  in  a  letter  to  one  who  happened  to  be  the 
other  attesting  witness,  the  lawyer  said,  "  I  am  writing  you 
this  letter  so  that  if  you  call  upon  Miss  Mooney,  who  I  can- 
not understand,  you  make  it  clear  to  her  just  what  is  my 
motive."  The  italics  are  mine.  Mr.  Shaughnessy,  the  other 
attesting  witness,  in  his  testimony  also  concedes  in  effect  that 
the  speech  of  testatrix  was  most  limited.  He  was  asked, 
"  Did  you  hear  her  (testatrix)  ask  Mr.  Sullivan  to  hold  her 
hand?"  His  answer  was,  "No,  she  couldn't  ask  that  much.'* 
And  again,  "  Did  Miss  Mooney  tell  Mr.  Sullivan  to  take  this 
will  away  with  him?  "  and  the  witness  answered,  "  She  did  not. 
She  could  not  tell  so  much  as  that."  It  seems  to  the  surrogate 
that  such  admissions  of  the  attesting  witnesses  are  very  signifi- 
cant in  view  of  the  other  evidence  in  the  cause  tending  to  cast 
grave  doubt  on  the  capacity  of  the  alleged  testatrix.  We 
must  remember  that  it  was  one  attesting  witness  wKo  summoned 
the  lawyer  in  attendance  at  the  making  of  the  will,  and  this 
same  attesting  witness  was  the  husband  of  the  sole  legatee 
named  in  the  later  will.  This  sole  legatee,  though  an  ac- 
quaintance of  long  standing,  was  not  a  relative  of  the  testatrix. 
These  circumstances,  considered  apart,  are  not  fatal  to  pro- 
bate. But  certainly  such  a  combination  of  facts  and  circum- 
stances taken  in  connection  with  the  very  serious  condition 
in  which  the  alleged  testatrix  then  was,  called  for  the  highest 
circumspection  and  prudence  on  the  part  of  all  who  had  to 
do  with  a  new  will  for  the  dangerously  sick  and  speechless 
woman  of  very  uncertain  mental  capacity. 
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Was  there  such  circumspection  on  the  part  of  its .  drafts- 
man and  attesting  witnesses  as  entitled  the  paper  propounded 
to  respect  as  the  will  of  a  capable,  conscious,  intending  testa- 
trix? Reluctantly  the  surrogate  feels  constrained  to  answer 
that  there  was  not.  If  the  lawyer  who  prepared  the  paper 
of  November  17,  1910,  could  not  understand  Miss  Mooney 
in  June,  1910,  he  could  not  better  understand  her  in  No- 
vember, 1910,  after  she  had  her  second  stroke  and  was  by 
all  accounts  more  incomprehensible  than  before.  How  then 
did  the  lawyer  get  his  instructions  for  the  contents  of  this 
testamentary  paper?  It  must  have  been  from  some  other 
than  Miss  Mooney  herself.  But  the  difficulty  on  this  point 
is  that  there  was  no  one  else  present  besides  the  beneficiary 
named  in  the  paper  and  her  husband  to  aid  the  lawyer. 
Whether  they  did  or  did  not  so  aid  him  may  be  uncertain, 
but  one  thing  is  certain,  and  that  is  that  the  dying  woman 
and  the  lawyer  could  communicate  one  with  the  other  only 
with  difficulty,  if  at  all. 

Now,  what  from  the  evidence  is  conceded  to  have  taken 
place  at  the  session  held  for  the  purpose  of  making  a  will 
and  celebrating  the  formalities  attending  its  execution? 
There  were  then  present  the  alleged  testatrix,  whose  mental 
and  physical  condition  were  most  unsatisfactory,  if  not  des- 
perate, the  two  attesting  witnesses,  including  the  lawyer  who 
drafted  the  paper,  and  also  Mrs.  Shaughnessy,  who  was  the 
sole  beneficiary  of  the  will  propounded,  although  at  some  point 
this  legatee  retired  from  the  session  by  the  direction  of  the 
lawyer.  The  lawyer  and  the  husband  of  the  sole  legatee  then 
proceeded,  with  some  reference  to  the  Statute  of  Wills,  to  the 
execution  of  the  document  now  propounded.  It  was  certainly 
a  very  grave  undertaking  on  their  part,  and  it  could  have  been 
dictated  only  by  imperious  necessity  of  some  kind.  Of  this 
necessity  the  surrogate  detects  no  evidence.  Miss  Mooney  was 
already  testate,  and  there  is  visible  on  her  part  no  eagerness 
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for  change.  In  fact,  Miss  Mooney,  by  the  account  given  in 
by  the  attesting  witnesses  themselves,  took  only  a  subordinate 
part  in  the  performance  of  November  17,  1910. 

There  is  no  pretense  that  the  chief  beneficiary  of  this  latter 
will  was  even  named  by  Miss  Mooney,  the  alleged  testatrix. 
The  main  persons  in  the  preparation  of  the  instrument  do  say 
that  she  pointed  out  the  sole  beneficiary,  and  that  the  lawyer 
named  executor  was  likewise  pointed  out  in  the  same  manner 
with  a  monosyllabic  "  you."  In  this  doubtful  way  the  contents 
of  the  will  now  offered  and  the  dispositive  provisions  are  con- 
ceded to  have  been  arrived  at. 

Let  us  suppose,  for  an  instant,  that  at  the  time  the  paper 
now  offered  was  in  course  of  preparation,  two  women  and  not 
one  had  been  present  in  the  room  with  testatrix,  and  then  Miss 
Mooney  had  been  summoned  to  select  one  of  them  as  her  heir. 
As  she  must  have  done  so  by  pointing  her  feeble  left  arm,  this 
act  of  selection  would  have  to  be  interpreted  by  the  lawyer. 
What  a  responsibility  for  any  lawyer  drawing  a  will !  Suppose 
he  had  erred  in  his  interpretation,  would  the  paper  then  have 
embodied  the  will  of  testatrix?  The  surrogate  can  see  little 
difference  between  the  case  supposed  and  the  facts  narrated 
by  the  attesting  witnesses.  The  will  as  drawn  is,  on  the 
evidence  offered  by  proponents,  largely  conjectural,  even  if  it 
were  made  by  a  competent  testatrix.  Where  conjectures  clash, 
interpretation  is  of  no  value.  The  interpreter  may  be  right, 
but  the  difficulty  is  that  he  may  be  wrong  in  his  conclusion. 
When  that  point  is  arrived  at  in  respect  of  a  will  the  certainty 
required  by  law  is  wanting,  and  the  will  must  fail. 

Is  it  possible  that  such  evidence  as  that  indicated  is  suffi- 
cient, under  the  circumstances,  to  establish  that  this  paper 
now  offered  to  the  surrogate  is  the  conscious  and  deliberate  act 
of  a  capable  testator?  The  surrogate  is  unable  to  bring  him- 
self to  an  affirmative  conclusion  on  this  point. 

When  it  came  to  the  signing  of  the  paper,  at  the  end  thereof, 
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as  commanded  by  the  Statute  of  Wills,  it  appears  that  the 
lawyer,  without  any  request  from  the  alleged  testatrix,  but  of 
his  own  initiative,  as  he  says,  took  up  the  useless  left  hand  of 
the  sick  woman,  placed  the  pen  in  her  rigid  fingers,  and  in  this 
way  was  affixed  her  mark  only  to  the  document  before  me.  Such 
is  the  evidence  of  the  attesting  witnesses  themselves  on  the  point 
of  a  subscription  by  testatrix.  If  we  remember  that  there  is 
evidence  of  disinterested  persons  to  the  eff^ect  that  at  this 
time  Miss  Mooney  had  not  regained  her  faculities,  and  that 
since  her  second  "  stroke  "  she  never  was  herself  again,  but  a 
mere  dying  mass  of  inanimate  clay,  what  is  the  duty  of  the 
surrogate  in  such  a  case  as  this? 

While  a  surrogate  should  always,  I  think,  have  most  careful 
and  conscientious  scruples  in  rejecting  a  paper  which  concerns 
the  will  of  the  dead,  as  it  was  said  in  Rollwagen  v.  RoUwagcn, 
63  N.  Y.  517,  there  should  be  no  straining  after  probate  in 
a  doubtful  case,  and  the  same  thing  was  said  in  Parish  v. 
Delafield,  25  N.  Y.  1.  The  surrogate  is  obliged  by  positive  law 
to  satisfy  himself  of  the  genuiness  of  the  will  offered  for  pro- 
bate and  of  the  validity  of  its  execution.  Code  Civ.  Pro.,  § 
S62S.  Now,  when  reference  is  made  to  rules  of  law  established 
in  such  cases  as  this,  the  surrogate  is  not  isatisfied  on  either 
point. 

It  was  said  by  one  of  the  most  distinguished  probate  judges 
of  modern  times  that  the  burden  of  proof  in  probate  proceed- 
ings is  always  on  proponents.  Barry  v.  Butlin,  1  Curt.  637; 
2  Moore  P.  C.  480.  And  see  Thayer's  Cas.  Evidence,  32,  100, 
106;  Crispell  v.  Dubois,  4  Barb.  398,  397;  Hoyt  v.  Jackson, 
2  Dem.  443;  affd.,  112  N.  Y.  493.  This  burden  never  shifts 
throughout  the  entire  proceeding;  otherwise  many  of  the 
decisions  casting  additional  burdens,  or  degrees  of  proof,  on 
proponents  under  certain  circumstances  prescribed,  would  be 
useless  distinctions.  *  The  contrapy  doctrine  if  intended  to  be 
announced  in  Parish  v.  Delafield,  25  N.  Y.  97,  has  been  cer- 
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tainly  qualified  in  other  decisions  more  directly  in  point.  The 
burden  of  taking  up  the  evidence  on  an  affirmative  plea,  or  an 
exception  to  probate,  of  course,  rests  in  the  first  instance  with 
contestants,  and  that  is  all,  I  think,  that  is  generally  meant  by 
stating  that  the  burden  of  proof  is  shifted  or  that  it  is  on  con- 
testants in  probate  causes.  Matter  of  Martin,  198  N.  Y.  196. 
When  contestants  have  furnished  their  affirmative  evidence,  the 
proponents'  adminicular  proofs,  or  those  in  support  of  the  pro- 
bate, are  in  order.  Taylor  Will  Case,  10  Abb.  Pr.  (N.  S.)  800. 
But  the  onus  probandi  is  always  on  proponents  of  a  will  and 
it  never  shifts  throu^out  the  cause.  This  great  rule  of  pro- 
bate jurisdictions  is  reinforced  by  several  provisions  of  the 
Statute  of  Wills  and  procedure  thereon.  Code  Civ.  Pro.,  § 
2622;  Decedent  Estate  Law,  §§  10,  15;  Matter  of  Schreiber, 
112  App.  Div.  495;  Matter  of  Goodwin,  95  id.  183.  A  very 
recent  case  speaks,  I  venture  to  think  (Matter  of  Blaine,  143 
App.  Div.  687,  689),  without  precise  reference  to  established 
rules  denoted  above.  But  also,  I  venture  to  think,  with  no  in- 
tention of  departing  from  such  rules. 

While  I  have  no  doubt  that  the  burden  is  on  the  proponents 
to  show  that  the  wiU  in  this  matter  not  only  conforms  with  the 
requisites  of  our  Statute  of  Wills,  but  also  that  it  was  the 
conscious,  deliberate  and  intentional  act  of  a  competent  tes- 
tator, yet,  if  by  chance  the  burden  of  proving  the  contrary 
rests  at  any  point  on  contestants,  the  precise  application  of 
the  rule  of  law  would  make  no  difference  in  my  conclusion  for 
which  ever  way  it  is  the  proofs  offered  are  controlling.  Orser 
V.  Orser,  24  N.  Y.  51. 

The  proof  on  the  part  of  the  proponents,  that  the  subscrip- 
tion of  the  paper  propounded  was  made  by  testatrix  is,  I  think, 
insufficient.  It  purports  to  be  made  by  mark  of  testatrix, 
formed  with  the  aid  of  the  lawyer.  No  doubt,  one  who  is  un- 
able to  sign  her  name  may  call  upon  another  for  aid  even  to 
the  extent  of  holding  her  hand  and  guiding  it.     Robins  v. 
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Coryell,  27  Barb.  656;  Matter  of  Kearney,  69  App.  Div.  481. 
But  in  some  way  the  act  of  subscription  must  be  the  act  of 
the  intending  testator  and  not  of  another.  I  can  see  no  evi- 
dence  of  request  for  aid  on  the  part  of  Miss  Mooney,  and  none 
is  pretended.  It  is  not  apparent  that  the  subscription  was 
more  her  act  than  that  of  another.  This  is  not  enough.  The 
proofs,  therefore,  on  this  point  are  insufficient  to  entitle  the 
paper  offered  to  probate. 

Nor  am  I  satisfied  with  the  proofs  ofi^ered  to  show  that  on 
November  17,  1910,  the  testatrix  was  of  sound  mind  and  mem- 
ory. In  fact,  I  am  convinced  that  she  had  not,  on  November 
17,  1910,  capacity  to  make  or  revoke  a  will. 

In  the  case  of  a  helpless,  sick,  or  dying  woman,  the  evi- 
dence to  establish  her  will  is  required  to  be  clear  and  convinc- 
ing, and  the  burden  cast  on  the  proponents,  under  such  con- 
ditions, has  not,  I  think,  been  discharged  in  this  cause.  Pro- 
ponents have  failed  to  establish  that  the  paper  propounded 
was  the  will  of  Anne  L.  Mooney,  or  that  it  was  signed  by  her 
as  required  by  the  Statute  of  Wills. 

The  probate  sought  must,  therefore,  be  denied,  and  the 
findings  and  decree  herein  so  provide,  in  accordance  with  this 
opinion. 

Probate  denied. 
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Matter  of  the  Application  of  Makt  Ann  Gannon  et  al.  ta 
Revoke  the  Probate  of  the  Last  Will  and  Testament  of 
Maky  T.  SPKowLy  Deceased. 

( Surrogate's  Court,  New  York  County,  August,  1911.) 

Wills:  Disposal  by  Will— Mistake,  Fraud  and  Undue  Influencb 
AND  Other  External  Influences — Evidence  and  Facts  Estab- 
lishing OR  DisPBOviNO  Undue  Influence,  Fraud  or  Mistake — 
Evidence:  the  Testamentary  Instrument  or  Act — ^Execution  of 
Will— E^ODENCE  or  Execution — Presumptions — Knowledge  or 
Contents  of  Will:  Probate,  Establishment  and  Annulment — 
Probate — Procedure — Presumptions  and  Burden  of  Proof. 

In  ordinary  cases,  the  formal  execution  of  a  will  by  one  who 
can  read  and  write  imports  a  knowledge  of  its  contents;  and  sucb 
presumption  must  prevail  until  counterbalanced  by  very  satis- 
factory evidence  to  the  contrary. 

Where  it  is  alleged  that  a  will  offered  for  probate  was  part  of 
a  general  plan  to  obtain  possession  of  the  estate  of  the  testatrix, 
and  that  the  will  and  several  conveyances  were  procured  from  her 
by  the  proponents  as  the  result  of  a  conspiracy  or  a  general 
scheme  to  obtain  her  estate,  upon  the  trial  of  the  issue  evidence  of 
other  transactions  besides  the  will  in  furtherance  of  a  common 
enterprise  or  scheme  may  be  relevant  and  proper. 

Semhle,  where  the  draftsman  of  a  will,  who  is  the  agent  of  the 
testatrix  of  long  standing,  writes  himself  in  her  will  as  a  legatee 
for  a  small  debt  overdue  by  him  to  the  testatrix  and  also  for  a 
burial  lot,  an  additional  burden  is  not  thereby  cast  upon  the  pro- 
ponents in  a  proceeding  for  the  proof  of  the  wllL 

Pboceedino  upon  the  probate  of  a  will. 

Effingham  L.  Holywell  (J.  Stewart  Ross,  of  counsel),  for 
petitioners. 

Rastus  S.  Ransom,  for  contestants. 

FowLEE,  S. — This  proceeding  comes  before  the  surrogate  on 
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allegations  to  revoke  the  probate  of  a  will.  In  such  an  appli- 
cation, under  the  former  law  here  applicable,  the  executor,  or 
persons  interested  against  the  allegations,  must  prove  the  will 
de  novo  by  original  proofs.  This  proceeding  is  very  like  the 
former  application  to  rescind  the  conclusion  of  a  probate  court.. 

On  the  hearing  in  this  cause  great  latitude  was  permitted 
the  petitioners  for  revocation,  because  of  an  allegation  ore 
tenus  tendered  in  court  that  the  will  was  part  of  a  general  plan 
to  obtain  possession  of  the  estate  of  Mary  T.  Sprowl,  and  that 
the  will  and  several  conveyances  were  procured  from  Mrs.. 
Sprowl  by  the  proponents  of  the  will  as  the  result  of  a  conspir- 
acy or  general  scheme  to  obtain  the  estate  of  testatrix.  This  is- 
more  than  a  charge  of  undue  influence.  On  the  trial  of  such  an 
issue  evidence  of  other  transactions  besides  the  will,  but  in  fur- 
therance of  the  common  enterprise  or  scheme,  is  sometimes  held 
to  be  relevant  to  the  principal  charge.  The  abstract  right  of 
those  so  alleging  conspiracy  to  prove  such  other  acts  was  urged 
on  the  surrogate  on  the  hearing  and,  over  the  protest  of  the 
proponents,  the  surrogate  deemed  it  proper  to  admit  rather 
than  to  exclude  proof  of  any  facts  tending  to  substantiate  such 
allegations.  Lewis  v.  Mason,  109  Mass.  169;  Somes  v.  Skin- 
ner, 16  id.  348 ;  Bottomley  v.  United  States,  1  Story,  186,  148  ; 
Packer  v.  United  States,  106  Fed.  Rep.  906 ;  Commonwealth  v.- 
Eastman,  1  Cush.  189,  216. 

The  Surrogate  doubtless  has  the  power  to  require  such  an 
aUegation  to  be  put  in  writing  (Code  Civ.  Pro.,  §  2688),  if 
the  written  objections  to  the  probate  do  not  by  implication^ 
permit  such  proofs.  The  issues  presented  by  the  ordinary 
objections  to  probate  are  sometimes  too  general  in  character 
to  fulfil  the  purposes  of  a  pleading  and  to  afford  proper 
notice  to  the  other  party.  The  former  practice  in  probate 
proceedings  required  each  position  of  respondents  to  be  set 
forth  in  a  separate  allegation  which  was  duly  considered  as 
to   its   competency   and   sufficiency  before  the  taking  of  the 
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depositions  based  on  such  allegation.  The  surrogate  has  no 
doubt  that  such  practice  contributed  to  the  excellence  of  the 
decisions  in  testamentary  causes  in  former  times.  Mr.  Brad- 
ford, fortimately  once  the  surrogate  for  this  county,  fre- 
quently directed  the  positions  of  parties  before  him  to  be 
tendered  in  the  form  of  written  allegations.  The  pleading 
of  contestants  in  Surrogates'  Courts  under  the  present  prac- 
tice is  largely  ore  tenui  and  does  not,  as  I  think  I  observe, 
tend  to  precision.  Indeed,  this  practice  may  account  in  some 
degree  for  the  informality  often  observable  in  the  records  of 
proceedings  in  probate  courts  where  neither  the  surrogate 
nor  the  petitioners  are  precisely  advised  in  advance  of  the 
material  facts  on  which  objectors  rely.  The  proponents, 
however,  did  not  take  exception  in  this  cause  to  the  fact  that 
the  allegation  of  conspiracy  was  oral,  although  it  was  per- 
haps a  surprise  to  them,  as  the  proceeding  was  one  to  re- 
voke a  probate  for  other  allegations  specifically  contained  in 
the  petition. 

Where  fraud  and  conspiracy  are  charged  in  a  testamentary 
cause  it  is  generally  conceded  that  the  party  alleging  it  has 
a  latitude  hardly  to  be  conceded  in  other  causes  involving 
only  the  factum  of  will.  When  fraud  is  charged,  its  is  difB^ 
cult  to  say  that  any  facts  bear  too  slightly  on  the  issue,  if 
they  bear  at  all.  Lock  v.  Denner,  1  Add.  Ecc.  Rep.  357. 
The  precise  mode  of  committing  the  fraud  need  not  be  proved, 
if  the  circumstances  actually  proved  raise  a  legitimate  pre- 
sumption of  fraud.    McLaughlin  v.  McDevitt,  68  N.  Y.  220. 

The  proofs  taken  under  the  surrogate's  ruling,  permitting 
proof  of  the  conspiracy  alleged  ore  tenus^  were  possibly  more 
extended  in  this  cause  than  was  necessary,  as,  on  the  final 
submission  of  the  cause,  the  experienced  council  for  the 
petitioners  to  revoke  the  probate  very  properly  narrows  his 
contentions  to  the  insufficiency  of  the  proofs  bearing  on  the 
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factum  of  the  will.     The  issue  before  me,  therefore,  is  now 
confined  to  the  factum  of  the  will. 

Mrs.  Sprowl,  the  maker  of  the  will  in  question,  was  a 
woman  upward  of  sixty  years  of  age  when  her  will  was  ex- 
ecuted. Much  testimony  was  addressed  to  her  precise  situa- 
tion in  life  and  to  the  character  of  the  persons  composing  her 
household.  I  shall  advert  to  these  things  only  in  so  far  as 
they  have  a  legal  bearing.  It  appears  that  the  testatrix  had 
long  lived  in  the  city  of  New  York,  where  the  will  was  made. 
At  the  time  of  making  her  will  she  had  living  no  nearer  blood 
relations  than  a  first  and  several  second  cousins,  none  of  whom 
was  then  apparently  on  terms  of  affectionate  or  even  familiar 
intercourse  with  the  testatrix.  The  contesting  relatives,  in 
any  event,  in  her  lifetime  seem  to  have  left  Mrs.  Sprowl  much 
alone. 

In  the  later  years  of  her  life  and  for  some  time  before  her 
death  Mrs.  Sprowl's  ordinary  household  consisted  mainly  of 
her  daughter-in-law,  Mrs.  Shields,  the  widow  of  a  deceased 
son  of  Mrs.  Spowl,  and  a  son  of  Mrs.  Shields.  This  son  of 
Mrs.  Sprowl's  daughter-in-law  was  proven  to  be  not  of  the 
blood  of  testatrix.  He  was  not,  in  fact,  her  grandson.  But 
from  infancy  and  during  the  entire  life  of  his  stepfather,  Mrs. 
Sprowl's  son,  he  had  been  an  inmate  of  Mrs.  SprowPs  house 
and  he  continued  to  be  such  inmate  for  a  considerable  part  of 
the  time  thereafter.  There  is  some  evidence  that  Mrs.  Sprowl 
spoke  of  this  young  man  (the  son  of  Mrs.  Shields)  as  her  own 
grandson.  In  all  events  the  relationship,  real  or  factitious,  be- 
tween Mrs.  Sprowl  and  the  young  person  in  question  was  inti- 
mate (and  this  is  the  important  point),  indeed,  so  intimate 
that  it  doubtless  assumed  some  semblance  of  the  relationship 
ordinarily  existing  between  an  elderly  grsmdmother  and  her 
grandson.  The  testimony  too  plainly  discloses  that  Mrs. 
Sprowl's  was  not  a  substantial  household;  the  existence  of 
some  of  its  inmates  was  not  an  ordinary  one ;  even  their  namea 
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and  their  family  relationships  were  somewhat  more  fluctuat- 
ing and  elusiye,  perhaps,  than  ordinary  conventions  permit. 
But  the  surrogate  ought,  I  think,  to  assume  that  the  fact  that 
'such  persons  were  members  of  the  same  household  had  some 
benevolent  influence  on  their  feelings  toward  one  another,  and 
that  the  ties,  whether  actual  or  adoptive,  existing  between 
Afrs.  Sprowl  and  the  young  man  who  was  the  principal  bene- 
ficiary under  her  testamentary  dispositions  were  not  altogether 
destitute  of  that  real  affection  or  interest  which  mere  intimacy 
and  the  trials  and  burdens  of  a  life  borne  together  ordinarily 
•develop  among  the  inmates  of  one  household.  It  would  seem 
that  the  fact  of  a  family  life  lived  in  common  is  the  one  which 
is  most  pertinent  to  the  question  of  the  propriety  of  the  will 
now  before  me.  This  fact  I  am  bound  to  consider,  as  it  was 
fully  established  on  the  hearing. 

No  matter  what  the  testimony  tends  to  show  concerning 
the  abnormal  idiosyncrasies  or  the  peculiar  occupations  or 
pursuits  of  this  perhaps  exceptional  household,  the  surrogate 
ought  not  to  assume  that  the  deceased  and  those  living  under 
her  care  and  protection  were  for  that  reason  altogether  desti- 
tute of  those  reciprocal  interests  in  one  another  which  man- 
kind ordinarily  attributes  to  the  members  of  a  common  house- 
hold. On  the  contrary,  the  true  inference  would  seem  to  the 
surrogate  to  be  that  those,  driven  of  necessity  by  the  rigorous 
rules  of  civilized  life  to  their  own  exclusive  companionship, 
would  possess  their  narrower  interests  more  closely  in  common. 
This  brings  me  to  the  conclusion  that  the  evidence  presented 
in  this  cause  does  not  disclose  to  me  a  more  natural  object  of 
Mrs.  SprowPs  bounty  than  the  young  man  who  is  the  principal 
legatee  under  her  will.  More  I  need  not  say  concerning  the 
very  extended  testimony  pressed  on  me  as  bearing  on  the  re- 
lationships inter  se  of  the  household  of  the  testatrix. 

If  for  the  moment  I  assume  what  I  am  most  reluctant  to  do, 
the  truth  of  the  contestants'  testimony,  tending  to  show  that 
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the  deceased  occupied  an  exceptional  status  in  the  community, 
with  her  actual  surroundings  in  accordance,  what  then  in  law  is 
the  effect  of  such  an  assumption,  unkind  as  it  is,  to  the  dead 
who  can  no  longer  offer  an  excuse  or  defense?  The  responsi- 
bility for  such  an  ungracious  assumption  must  rest  with  the 
contestants,  whose  relative  the  deceased  was.  It  is  they  who 
assert  that  her  life  was  exceptional,  although  they  are  now 
here,  seeking  to  take  to  themselves  what  they  allege  in  effect 
are  the  shocking  wages  of  the  moral  depravity  of  one  of  their 
own  blood. 

In  every  great  city  of  the  world  exist,  doubtless,  persons 
of  exceptional  status.  There  the  peculiar  isolation,  incident 
to  vastness  alone,  shelters  them  longer  from  exposure  than 
do  smaller  communities  where  the  inexorable  moral  light, 
though  not  a  whit  more  powerful  in  the  end,  is  more  easily 
concentrated.  But  I  know  of  no  law  which  in  this  State  de- 
prives such  persons  by  mere  assertion  of  the  ordinary  rights 
in  and  to  their  own  property,  or  which  entitles  such  rights, 
in  the  abstract,  to  less  consideration  from  the  courts  of  jus- 
tice. An  argument  founded  on  a  contrary  hypothesis  the 
surrogate  would  feel  bound  to  reject.  Charges  of  conspiracy, 
undue  influence,  and  of  fraud,  by  or  against  such  persons 
must  be  proved  with  the  same  particularity  in  their  case  as 
in  other  instances.  The  presumption  of  innocence,  to  its  ever- 
lasting honor,  is,  under  the  wise  system  of  jurisprudence  fortu- 
nately established  in  this  State,  as  applicable  to  mere  charges 
against  such  persons  as  it  would  be  were  their  lives  conceded 
to  be  blameless.  Conduct,  in  the  abstract,  courts  cannot  try 
under  the  established  rules  of  law.  If  the  charges  are  at  is- 
sue and  proven,  of  course  there  is  no  room  for  presumption. 

Having  now,  as  I  trust,  considered  sufficiently  the  inferences 
which  are  pressed  on  me  as  relevant  from  the  situation  dis- 
closed, or  sought  to  be  disclosed,  by  some  of  the  testimony 
taken  on  the  part  of  the  contestants,  we  may  proceed  with  less 
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fear  of  error  to  the  consideration  of  the  real  question  in  this 
cause — ^the  factum  of  the  will.  Was  it,  or  was  it  not,  the  will 
of  Mrs.  Sprowl?  That  is  the  sole  question  for  the  surrogate. 
The  paper,  purporting  to  be  the  will  of  Mrs.  Sprowl,  was 
executed  at  her  last  residence  in  the  city  of  New  York,  on 
the  19th  day  of  November,  1909.  At  the  time  of  such  en- 
ecution  Mrs.  Sprowl  was  confined  to  her  bed  in  her  small  bed- 
chamber, not  larger  than  fifteen  feet  broad  by  twenty-four  feet 
in  depth.  There  were  then  present  in  this  room  the  testatrix 
herself,  Mr.  Shields,  her  principal  beneficiary,  the  three  at- 
testing witnesses  of  the  will,  one  of  these  being  her  medical 
attendant,  and  also  Mrs.  Sprowl's  agent  or  man-of-business, 
who  had  drawn  up  her  will.  This  agent  had  been  such  for  five 
and  twenty  years,  obviously  to  the  satisfaction  of  his  employer, 
and  he  it  was  who  prepared,  as  I  think,  at  her  dictation  and 
procurement,  the  will  in  controversy.  I  cannot  impute  to  this 
agent  such  an  interest  in  this  will  as  deprives  his  testimony 
under  oath  of  all  value.  He  certainly  in  her  lifetime  possessed 
the  confidence  of  the  testatrix,  whatever  she  was  or  was  not, 
and  she  naturally,  I  think,  turned  to  him  when  she  came  at  last 
to  the  solemn  necessity  of  making  her  will.  This  agent  did 
not  write  himself  in  the  will  except  to  a  trifling  extent ;  the  be- 
quest to  him  being  his  own  note  of  hand  for  $250  held  by  testa- 
trix, and  the  gift  of  a  small  burial  lot.  As  he  had  been,  no 
doubt,  a  satisfactory  agent  of  the  considerable  property  of 
testatrix  for  upward  of  twenty-five  years,  the  surrogate  is  un- 
able to  say  that  such  gift  is  in  itself  so  unnatural  or  so  un- 
reasonable as  to  impose  on  proponents  burdens  of  evidence  out 
out  of  the  common.  But  I  shall  consider  this  point  more  at 
large  later.  The  attesting  witnesses  were  all  respectable  per- 
sons, in  legal  presumption,  one  of  them,  in  deed,  the  quali- 
fied physician  of  the  testatrix,  with  no  private  interests  to 
subserve.     I  can  see  nothing  in  the  attestation  of  the  instru- 
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ment  out  of  the  ordinary  or  which  tends  to  cast  suspicion  on 
the  entire  good  faith  of  the  attestation  itself. 

The  contestants  do  not  seriously  contend  that  there  was 
not  a  substantial  compliance  with  the  Statute  of  Wills  in  the 
course  of  the  execution  of  the  paper  propounded  as  the  will 
of  Mrs.  Sprowl.  The  prescribed  formalities  of  a  written  will 
or  testament  are,  it  seems,  adequately  made  out  in  the  proofs 
by  the  two  attesting  witnesses  called  to  the  stand.  The  will 
was  sufficiently  subscribed  by  the  testatrix  at  the  end  thereof, 
in  the  presence  of  the  attesting  witnesses.  It  is  also  made 
out  that  the  attesting  witnesses  signed  their  names  as  wit- 
nesses thereto  at  the  end  of  the  will  at  the  request  of  the  testa- 
trix. The  separate  elements  of  execution  were  all  performed 
at  the  same  session  in  the  little  room  described,  and  I  think 
the  unity  of  the  transaction  is  complete  and  that  independently 
of  the  evidence,  which  is  sufficient,  the  rightful  order  of  the 
performance  of  the  various  ceremonies  would  in  any  event  be 
presimied  by  the  court  under  well-established  principles. 
It  is  not  seriously  contended  by  contestants  that  at  the  time 
of  such  execution  the  testatrix  was  not  in  possession  of  her 
ordinary  faculities  and  of  a  sound  and  disposing  mind.  She 
was  then  afflicted  by  nephritis,  and  from  this  dire  disease  she 
died  on  the  day  following  the  execution  of  the  will  in  question. 
The  real  objection  of  contestants  to  the  probate  relates,  I 
think,  to  the  sufficiency  of  the  publication  by  the  testatrix  of 
the  paper  in  question,  and  for  that  reason  I  shall  confine  my 
further  consideration  to  that  particular  element  of  a  sufficient 
execution  of  the  testamentary  paper  here  propounded. 

The  Statute  of  Wills  requires  that  at  the  time  of  making 
her  subscription,  or  at  the  time  of  acknowledging  the  same, 
the  testatrix  should  have  declared  the  instrument  so  sub- 
scribed by  her  to  be  her  last  will  and  testament.  This  re- 
quirement of  the  statute  now  makes  such  a  declaration  the 
supreme  evidence  of  a  publication  of  a  will,  or,  in  other  words, 
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the  supreme  evidence  of  animus  testandi.  If  the  contents  of 
the  paper  were  unknown  to  the  testatrix  at  the  time  of  pub- 
lication,  or  were  fraudulently  concealed  from,  or  imparted  to 
her,  her  declaration  or  its  equivalent,  animus  tesiandi^  is  not 
made  out  by  proponents,  and  the  probate  must  fail.  Such  is 
the  contention  of  the  contestants  before  me. 

It  has  been  said  by  a  high  authority  on  the  subject  of 
testamentary  law  that  it  is  essential  to  the  validity  of  a  will 
that  at  the  time  of  its  execution  the  testator  should  know  and 
approve  of  its  contents.  And  whenever  any  ground  for  sus- 
picion exits,  the  burden  of  proving  that  the  will  was  the 
voluntary  and  conscious  act  of  the  testatrix  lies  on  him  who 
propounds  the  will.  Jarman,  Wills  (6th  ed.),  '810.  We  may 
assume,  I  think,  that  this  general  statement  of  law  is  not 
inapplicable  to  an  execution  of  a  will  under  the  present  Statute 
of  Wills  now  in  force  in  this  State.  RoUwagen  v.  Rollwagen, 
68  N.  Y.  517.  As  the  will  in  controversy  was  drawn  up  by 
one  who  takes  a  small  benefit  under  it,  the  rules  relative  to  a 
person  who  **  se  scripsit  heredem  "  may  possibly  apply  and 
cast  upon  the  proponents  the  burden  of  proving  the  execution 
of  this  will  by  evidence  of  a  more  clear  and  satisfactory  char- 
acter than  is  required  in  cases  destitute  of  that  feature. 
Delafield  v.  Parish,  «5  N.  Y.  86 ;  Matter  of  Westum,  60  Hun, 
«98 ;  Matter  of  Smith,  96  N.  Y.  616,  628 ;  1  Redf .  Wills,  616. 
But  I  take  it  that  a  testamentary  gift  to  the  draftsman  of  a 
will  is  a  suspicious  circumstance  only  according  to  the  degree 
of  relationship  or  the  intimacy  of  the  parties,  and  the  amount 
of  the  legacy.  In  other  words  suspicion  from  such  relations 
and  benefits  depends  on  the  circumstances  of  a  particular  case. 
It  is  obvious  that  if  a  millionaire  leave  to  the  draftsman  of  his 
will  a  gold  ring,  such  legatee,  if  he  had  written  the  will,  would 
be  within  the  letter  of  such  rule,  but  not  within  its  true  spirit. 
The  question,  then,  before  me  is  whether  an  additional  burden 
is  cast  on  proponents  in  this  cause  because  an  agent  of  long 
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standing  who  was  the  draftsman  of  the  will  of  his  employer  has 
written  himself  in  her  will  as  a  legatee  for  a  small  debt  over- 
due by  him  to  testatrix,  and  also  for  a  burial  lot?  I  do  not 
think  so.  Post  v.  Mason,  91  N.  Y.  689,  547,  648,  649.  But 
if  we  assume  that  the  testamentary  gift  in  question  does  so 
operate  in  this  cause,  the  main  effect  of  the  assumption  will 
be  to  cast  upon  the  surrogate  a  more  than  usually  rigorous 
scrutiny  of  the  evidence  adduced  (Barry  v.  Butlin,  1  Curt. 
Ecc.  687;  approved,  91  N.  Y.  647),  and  this  scrutiny  I  am 
willing  in  all  events  to  give,  and  even  to  place  on  proponents 
the  more  extended  burden,  sometimes  properly  applicable  in 
causes  where  the  draftsman  of  a  will  takes  a  substantial  benefit 
tinder  its  provisions. 

Now  on  looking  at  the  testimony  bearing  on  such  an  issue, 
I  find  that  it  was  the  physician  in  attendance,  a  stranger  to 
the  legatees,  who  first  suggested  to  the  testatrix  the  propriety 
of  her  making  her  will  and  also  of  consulting  a  clergyman  or 
some  spiritual  adviser.  Could  such  suggestion  have  come  from 
a  more  disinterested  source  or  have  been  a  more  delicate  in- 
timation to  the  patient  that  her  mortal  end  was  near?  It 
would  seem  not.  Acting  on  this  intimation,  testatrix  accord- 
ingly saw  a  clergyman  and  also  proceeded  to  the  making  of 
her  will.  From  the  entire  evidence  in  this  cause,  bearing 
on  the  precise  authorship  of  the  will,  the  surrogate  is  unable 
to  conclude  that  the  will  was  the  act  of  the  legatees  and  not 
of  the  testatrix. 

To  come  finally  to  the  real  question  at  issue  in  this  cause, 
was  the  knowledge  of  the  contents  of  this  particular  will  by 
the  testatrix  sufficiently  established  to  make  out  a  ^^  declara- 
tion "  or  ammtu  testandi,  or  publication  on  her  part,  it  being 
conceived  by  the  surrogate  that  these  three  terms  are  now 
equivalents  in  testamentary  law,  and  under  our  Statute  of 
Wills.  At  the  time  of  the  execution  in  question  Mrs.  Sprowl 
was  fast  approaching  her  end,  and  in  such  a  situation  it  has 
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doubtless  been  held  that  strong  proof  is  required  that  the 
contents  of  the  will  were  known  to  the  testatrix,  and  that 
the  will  was  her  spontaneous  act.  I  shall  give  to  the  con- 
testants in  this  cause  the  fuU  benefit  of  what  I  conceive  to 
be  a  reasonable  rule  of  testamentary  law  generally.  Jarman 
Wills  (6th  ed.),  49;  Parks  v.  OUat,  «  PhiU.  883;  Barry  v. 
Butlin,  1  Curt.  Ecc.  687. 

In  ordinary  causes  the  formal  execution  of  a  will  by  one 
who  can  read  and  write  imports  a  knowledge  of  the  contents, 
and  this  presumption  must  prevail  until  counterbalanced  by 
very  satisfactory  evidence  to  the  contrary.  1  Redf.  WiDs, 
««8 ;  Schouler  Wills,  §  847 ;  Penton  v.  Williams,  2  Curt  580 ; 
quoted,  or  intended  so  to  be,  in  Rollwagen  v.  Rollwagen,  68 
N.  Y.  517.  But  such  a  presumption  is  not  always  indulged  in, 
and  where  a  testator  is  of  a  low  grade  of  capacity,  owing  to 
illness  or  other  cause,  a  different  degree  of  proof  is  required  in 
order  to  satisfy  the  court  that  the  instrument  contains  the 
real  intentions  of  deceased.  Thus  in  a  case  where  the  will 
is  prepared  or  procured  by  one  interested  in  its  provisions,  the 
proponent  must  go  farther  and  show  knowledge  by  the  testator 
of  the  contents  of  the  will.  Matter  of  Green,  67  Hun,  627, 
582. 

Now,  what  were  the  facts  here  established  as  to  the  knowl- 
edge of  the  testatrix  of  the  contents  of  the  particular  instru- 
ment now  under  consideration  by  me?  The  draftsman  of 
the  papers  was  called  to  the  stand  by  contestants,  although 
they  first  procured  an  order  for  his  examination  as  a  "  sur- 
rogate's witness,"  and  claim  that  they  are  thereby  made  free 
to  reject  or  accept  his  testimony  as  they  see  fit.  The  drafts- 
man so  called  in  any  event  testified  that  he  first  made  a  draft 
at  the  dictation  of  testatrix  and  read  it  over  to  her,  and  that 
she  said  it  was  all  right.  After  he  had  written  the  will  he 
took  it  up  to  her  and  then  read  it  to  her  before  execution. 
This  would  be  sufficient  prima  facie  evidence  of  knowledge 
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of  the  contents  of  a  testamentary  paper  if  the  testatrix  had 
been  blind,  and  this  she  was  not.  I  find  nothing  in  the  record 
contradicting  this  evidence.  The  testatrix  spoke  English  only, 
and  the  will  was  in  English,  thus  differing  from  the  Lederer 
decision,  cited  to  me. 

The  surrogate,  in  view  of  this  testimony,  wholly  uncon- 
tradicted, is,  I  think,  constrained  to  conclude  that  at  the 
time  the  testatrix  declared  the  paper  in  controversy  to  be 
her  will  she  was  fully  aware  of  its  contents,  and  that  the 
statutory  *^  declaration,"  animus  testandij  is  apparent  in  this 
cause. 

My  conclusion  is  that  the  will  of  Mrs.  Sprowl  is  adequately 
established,  and  that  the  probate  thereof  ought  not  to  be  re- 
scinded on  this  application  to  revoke  it. 
'  There  will  be  no  costs  allowed  herein. 

Let  findings  and  decree  herein,  in  conformity  herewith,  be 
submitted  to  the  surrogate  for  his  signature. 

Probate  decreed. 


Matter  of  the  Judicial  Settlement  of  the  Account  of  Proceed- 
ings of  William  H.  W.  Youngs  and  Windsoe  Teust  Com- 
pany, as  Administrators  of  the  Groods,  Chattels  and  Credits 
of  Geosge  W.  Adams,  Deceased. 

{Burrogate^B  Court,  New  York  County,  August,  1911.) 

Descent  and  Distribution — Persons  Entitled  to  Shabe  ob  Inherit^ 
Right  of  Rbpbbsentation  Among  Ck>LLATERAL8  with  Reference  to 
Personautt. 
In  the  distribution  of  tbe  personal  estate  of  an  intestate,  rep- 

•  See  76  Misc.  119. 
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resentation  among  collaterals  after  brothers'  and  sisters'  childres 
is  not  allowed;  and  the  aunt  of  an  intestate  will  take  to  the  ex* 
elusion  of  the  children  and  grandchildren  of  deceased  uncles  and 
aunts. 

PsocESDiNG  upon  the  judicial  settlement  of  the  accounts 
of  administrators. 

Winthrop  &  Stimson  ( Egerton  L.  Winthrop,  J.,  and  Charlea 
L.  McVeigle,)  of  counsel,  for  administrators. 

Winthrop  E.  Dwight,  for  committee  of  Phebe  Powelson. 

Hedges,  Ely  &  Frankel,  for  Sarah  A.  L.  Vanderbilt  et  al. 

FowLEE,  S. — ^This  matter  now  comes  before  the  surrogate 
on  the  settlement  of  a  decree  which  provides  for  the  distri- 
bution of  intestate's  personal  property.  The  point  submitted 
to  the  surrogate  involves  the  construction  of  the  Statute  of 
Distributions  of  this  State,  as  finally  expressed  in  the  De- 
cedent Estate  Law. 

Greorge  W.  Adams  died  intestate  in  this  county  on  the  20th 
day  of  November,  1909.  The  surplus  of  his  personal  property 
is  now  to  be  distributed. 

The  point  presented  to  the  surrogate  for  determination  is, 
whether  or  not  on  such  distribution  of  the  property  of  the  in- 
testate, who  leaves  no  parents,  no  wife,  no  children  or  descen- 
dants of  children  him  surviving,  an  only  aunt  (in  this  instance 
ex  parte  matemd)  is  entitled  to  distribution  to  the  exclusion  of 
the  children  and  the  grandchildren  of  deceased  aunts  and  of 
deceased  uncles  of  intestate.  The  aunt  in  question  is,  by 
any  recognized  method  of  computation,  the  nearest  of  kin  in 
degree  of  propinquity  to  intestate,  and  unless  representation  is 
permissible  among  the  descendants  of  deceased  uncles  and  of 
deceased  aunts  of  intestate,  the  aunt  will,  in  this  instance^ 
take  all  to  the  exclusion  of  such  descendants. 
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The  points  involved  have  been  extremely  well  argued  at 
the  bar,  and  with  such  research  and  profundity  that  it  would 
be  ungracious,  I  think,  in  the  surrogate  not  to  notice  some 
of  the  elaborate  historical  arguments  of  counsel  which  the 
surrogate  deems  himself  bound  to  exclude  in  his  conclusions. 
The  property  passing  under  the  decree  is  large,  and  the  in- 
terests affected  by  it  are  important,  but  above  all  in  im- 
portance is  the  question  itself.  It  demanded  the  careful  con- 
sideration which  it  certainly  has  received  at  the  hands  of 
counsel. 

It  is,  of  course,  entirely  familiar  learning  that  the  English 
Statute  of  Distributions  in  1774  became,  by  express  re-enact- 
ment, a  part  of  the  law  of  this  State,  as  it  was  probably 
before  such  re-enactment.  It  was  only  revised  by  the  revisers 
of  the  Revised  Statutes  of  1830,  without  substantial  change. 
Revisers'  Note  to  8  R.  S.  96,  §  76. 

Chapter  686  of  the  Laws  of  189S  next  transferred  without 
material  change  the  Statute  of  Distributions  as  contained  in 
the  Revised  Statutes  (S  R.  S.  96,  §  75)  to  section  S7S2 
of  the  Code  of  Civil  Procedure.  If  we  disregard  a  tempo- 
rary alteration  of  the  year  1898  (chap.  S19),  soon  removed, 
in  effect,  from  the  statute  book  (Laws  of  1905,  chap  539), 
the  Statute  of  Distributions,  as  re-enacted  in  the  Code  of 
Civil  Procedure  by  chapter  686  of  the  Laws  of  1893,  re- 
mained substantially  as  displayed  in  the  Revised  Statutes, 
at  least  until  the  year  1903,  when  chapter  367  of  the  Laws 
of  1903  varied  the  language  of  subdivision  5  of  section  75, 
S  R.  S.  96.  Chapter  539,  Laws  of  1905,  in  like  manner 
somewhat  varied  the  language  of  subdivision  11  of  section 
75,  2  R.  S.  97.  In  other  respects  the  Statute  of  Distribu- 
tions, as  first  enacted,  temp.  Charles  II,  remains  in  sub- 
stance on  the  present  statute  book  of  this  State. 

The  proposition  now  argued  for  the  remoter  kindred  of 
the  intestate  in  this  cause  is,  that  the  variations  of  language 
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80  made  by  the  acts  of  1903  (chap.  367)  and  of  1905  (chap. 
539)  introduced  an  entirely  new  rtde  in  the  Statute  of  Dis- 
tributions, viz.:  one  extending  representation  and  partibility 
among  collaterals  of  every  degree.  This  claim  i»  large  and 
counter  to  the  principle  hitherto  underlying  the  statute,  and 
any  other  of  its  amendments  except  the  temporary  one  of 
1898. 

If  I  understand  the  elaborate  and  learned  argument  of 
counsel  for  Sarah  A.  L.  Vanderbilt  and  other  persons  who 
are  the  children  and  grandchildren  of  deceased  aunts  or  uncles 
of  the  intestate,  it  is  contended  in  their  behalf,  that  the 
Statute  of  Distributions  in  force  in  this  State  until  1903  was 
in  reality  a  re-enactment  of  the  English  Statute  of  Distribu- 
tions (2S  and  23  Car  II,  chap.  10,  amended  1  Jac.  II,  chap. 
171);  that  the  English  statute  was  derived  from  the  118th 
Novell  of  Justinian,  and  that  the  Legislature  of  this  State, 
fully  recognizing  this  established  fact,  intended  by  the  pas- 
sage of  chapter  367,  Laws  of  1903,  and  chapter  539,  Laws 
of  1905,  to  change  the  principle  on  which  the  Justinian 
law  scheme  and  the  Statute  of  Distributions  were  originally 
framed,  and  to  substitute  therefor  a  principle  which  is  more 
consistent  with  the  present  institutions  of  this  State  and 
with  a  wider  diffusion  of  property  among  next  of  kin  of  re- 
moter degrees  of  propinquity  to  the  intestate. 

If  this  argument,  so  elaborately  constructed  and  fortified  by 
reference  to  Latin  writers  of  authority  and  distinction,  were, 
indeed,  founded  on  conceded  facts,  there  would  be  a  practical 
difficulty  in  following  it  to  its  logical  conclusion.  The  Eng- 
lish Statute  of  Distributions,  now  substantially  our  own 
statute,  is  comparatively  ancient,  and  it  has  become  imbedded 
in  a  mass  of  well-considered  construction  which  deprives  its 
adventitious  origin  of  any  practical  significance.  Statutes  of 
this  State,  in  force  for  upwards  of  SOO  years,  ought  not,  I 
think,  to  be  construed  on  the  basis  of  assumptions  concerning 


MATTER  OF  ADAMS,  869 

their  remote  origin  and  intention,  and  their  consequent  unfit- 
ness for  continuation. 

The  surrogate  would  not  dare  to  venture  to  construe  an 
ancient  statute  of  this  State  on  any  subtlety  not  precisely 
sanctioned  by  authority.  That  cardinal  maxim  of  the  funda- 
mental law  of  this  State,  **  stare  decisis,  et  non  quieta  movere,*' 
would  prevent  such  audacity.  It  has  always  been  the  rule 
that  any  judicial  officer  of  this  State,  even  the  most  exalted, 
must  abide  by  established  authority  and  not  substitute  his 
own  conceptions  therefor.  Manning  v.  Manning,  1  Johns.  Ch« 
527,  5S0.  This  rule,  so  plainly  announced  by  Chancellor  Kent, 
is  especially  applicable  to  such  inferior  courts  as  those  of 
the  surrogates,  possessed  of  a  limited  or  special  jurisdiction. 
Within  bounds,  principles  of  testamentary  law,  when  taken 
literally  and  bodily  from  Roman  or  other  ancient  sources,  may 
doubtless  receive  illustration  by  reference  to  the  original  source 
and  even  to  recognized  commentaries  on  the  original  text  itself. 
This  course  has  the  sanction  of  high  authority.  Farther  than 
that  the  ecclesiastical  courts  of  England,  or  the  probate  courts 
of  this  State,  have  never  felt  authorized  to  go.  When  the 
consideration  of  such  courts  is  directed  to  statute  law,  they 
must  look  wholly  to  the  text  of  the  statute  and  to  decisions  on 
its  text.  The  surrogate  knows  of  no  ancient  statute  of  Eng- 
land or  of  this  country  (and  the  same  ^^  Statute  of  Distribu- 
tions "  is  in  substance  in  force  in  both  countries)  which  has 
been  construed  on  such  remote  analogies  or  principles  as  those 
suggested  in  this  cause  by  the  counsel  for  the  more  distant 
kindred  of  intestate.  While  such  arguments  are  no  doubt  very 
proper  for  counsel,  seeking  in  every  legitimate  way  to  illumi- 
nate paths  of  difficulty,  and  it  is  pleasant  to  see  them,  they 
would,  I  think,  ill-become  a  modem  court  of  justice  to  adopt. 

Positive  law  is  eminently  a  practical  science,  one  intended 
to  regulate  and  resolve  the  affairs  and  the  interests  of  the 
living.     Its  consistent   application,   according  to  established 
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usuage,  is  most  important.  *  In  the  construction  of  statutes 
it  would  seem  to  be  unwise  to  reach  for  novelties  or  to  attempt 
to  pursue  recondite  historical  theories  to  their  logical  con- 
clusion, if  such  theories  contravene  the  approved  experience 
of  centuries.  Profound  historical  inquiries,  doubtless,  have 
their  proper  use  in  law  as  elsewhere,  but  at  this  time  of  day 
they  are  seldom  determinative  of  practical  legal  conclusions, 
although  at  rare  intervals  they  may  be  of  great  service  in 
ascertaining  the  vis  virida  of  a  principle  which  has  animated 
or  inspired  the  development  of  legal  doctrine  and  the  just 
application  of  such  doctrine  to  the  affairs  of  those  who  are 
obliged  to  come  into  courts  of  justice  for  the  solution  of  their 
difficulties  or  for  practical  assistance.  Certainly  the  con- 
struction of  amendments  to  an  ancient  statute,  such  as  the 
"  Statute  of  Distributions,"  settled  in  the  reign  of  Charles  II 
and  James  II,  the  surrogate  cannot,  I  think,  with  sobriety, 
be  expected  to  make  on  any  theory  elaborated  from  the  ascribed 
motives  for  the  legislation  of  Justinian. 

But  for  the  satisfaction  of  counsel  we  may  stop  awhile 
to  examine  the  validity  of  the  assumptions  involved  in  their 
historical  contention.  There  is  no  doubt  recognized  judicial 
authority  for  their  claim  that  the  original  "  Statute  of  Dis- 
tributions ''  was  founded  on  the  118th  Novell  of  Justinian 
(Matter  of  Suckley,  11  Hun,  344;  Adee  v.  Campbell,  14  id. 
651),  although  the  court  of  Appeals  in  affirming  the  judg- 
ment in  the  latter  case  (79  N.  Y.  62),  made  no  reference 
whatever  to  the  historical  allusions  below.  In  Matter  of  Dav- 
enport, the  court  simply  refers  generally  to  the  Justinianian 
legislation.  172  N.  Y.  460.  For  a  long  time  material  dif- 
ferences in  principle  have,  however,  been  noticed  in  the  course 
of  critical  comparison  of  the  Statute  of  Distributions  with 
the  114th  and  127th  Novells  of  Justinian.  4  Bums  Ecc.  Law, 
655. 

Whenever  courts  of  justice  enter  on  the  field  of  the  his- 
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torian  it  is  for  the  purpose  of  enabling  them  to  take  judicial 
notice  of  facts,  and  in  such  cases  the  parties  are  always  at 
liberty  to  prove  the  facts  to  be  otherwise.  There  is  no  such 
thing  as  an  adjudication  of  a  historical  problem  by  a  court 
of  justice.  While  the  statement  that  the  English  Statute  of 
Distributions  was  taken  from  the  118th  Novell  of  Justinian 
was  adopted  by  no  less  a  personage  than  the  great  commen- 
tator on  American  Law  (S  Kent  Com.  4^8)9  the  statement 
itself  was  not  original  with  him.  See  Ld.  Raym.  578.  That 
Kent  did  not  stop  to  investigate  with  his  usual  profundity 
a  matter  so  collateral  to  the  real  purposes  of  his  Commen- 
taries is  perhaps  evident.  Blackstone,  on  the  other  hand,  in 
his  equally  famous  Commentaries  on  the  Laws  of  England,  is 
much  more  guarded  in  his  statement  on  this  subject  than  is 
Kent.  S  Black.  Comm.  616.  Blackstone  does  not  profess  to 
fix  the  origin  of  the  Statute  of  Distributions.  That  Kent's 
statement  was  most  general  is  evident  from  the  fact  that  he 
made  no  reference  whatever  to  the  127th  Novell  of  Justinian, 
although  it  was  an  important  part  of  the  Justinianian  scheme 
for  the  distribution  of  the  property  of  intestates,  and,  indeed, 
in  reference  to  the  cause  before  the  surrogate  Novella  CXXVII 
**  De  fratrmn  filiis^*'  cap,  /,  would  be  the  most  important  if 
the  Justinianian  legislation  had  in  fact  any  real  or  precise 
relationship  to  the  origin  or  construction  of  the  old  Statute 
of  Distributions  still,  in  substance,  in  force  in  this  State.  See 
Revisers'  Note  to  2  R.  S.  96,  §  76. 

That  the  Statute  of  Distributions  was  founded  on  the  Justin- 
ianian scheme,  modem  historical  scholars  have  at  last  come 
to  doubt.  That  statute  probably  finds  its  logical  and  im- 
mediate origin  in  the  sequence  of  ancient  customs  of  English- 
speaking  peoples,  as  those  customs  were  established  in  the 
reign  of  Charles  II ;  but  more  particularly  in  the  ancient  prac- 
tice of  the  ecclesiastical  courts  in  granting  letters  of  admini-^ 
stration.     Palmer  v.  Allicock,  8  Mod.  61;  2  Williams  Admrs. 
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&  Exrs.  (ed  of  18S8)  1060.  Precisely  what  law  controlled 
this  practice  is  uncertain.  The  ecclesiastics,  though  canonists 
and  civilians,  were  eminently  practical  men,  and  they  were, 
above  all.  Englishmen.  Whether  or  not  the  customs  and  prac- 
tice of  the  ecclesiastical  courts  in  England  do  not  in  some  re- 
spects go  back  in  turn  to  a  time  anterior  to  even  the  legislation 
of  Justinian,  is  one  of  the  interesting  problems  of  modem 
historical  scholarship,  as  yet,  I  believe  in  this  instance,  un- 
solved. But  I  do  not  regard  these  things  as  of  real  importance 
in  the  solution  of  this  matter.  My  only  object  in  referring 
to  them  at  all  is  to  disclose  to  counsel  that  the  surrogate  has 
not  left  out  of  serious  consideration  the  real  force  of  their 
contention. 

It  is  not  to  such  things  as  the  theory  of  the  Justinianian 
legislation,  but  to  the  final  decisions  of  the  courts  of  justice 
on  the  text  of  the  Statute  of  Distributions  that  the  surrogate 
must  look  for  light  and  guidance  when  he  comes  to  consider 
the  effect  of  the  recent  amendments.  These  decisions  disclose 
fundamentally  that  from  the  earliest  times  in  the  dis- 
tribution of  the  property  called  in  our  law  '*  personal''  (as 
contradistinguished  from  the  partition  of  the  property  called 
by  common  lawyers  **  real  property ")  representation  was 
not  to  be  admitted  among  remote  collaterals  of  intestates. 

This  basic  rule  is  found,  of  course,  in  the  text  of  the  Statute 
of  Distributions  (Car.  II,  chap.  10,  §§7,  ««,  88;  N.  Y.  Laws 
of  1774,  chap.  11;  6  Col.  N.  Y.  Laws,  614,  chap.  649;  Laws 
of  1787,  chap.  88;  2  J.  &  V.  71 ;  1  K.  &  R.  686,  §  16;  1  R.  L. 
of  1818,  §  16;  S  R.  S.  97,  §  11 ;  Laws  of  1898,  chap  686,  en- 
acting Code  Civ.  Pro.,  §  8788,  subd.  18),  but  it  received  its 
most  precise  application  from  the  construction  soon  given  by 
the  courts  to  the  text  of  the  statute.  Not  long  after  the  first 
enactment  of  the  Statute  of  Distributions  in  1688,  the  question 
arose  whether  the  words  of  the  statute  providing  "  that  there 
be  no  representation  among  collaterals  after  brothers'   and 
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sisters'  children"  were  to  be  intended  of  brothers  and  sisters 
of  intestate  only,  or  of  another  beside  intestate,  and  the  court 
held  that  representation  should  be  confined  to  the  brothers  and 
sisters  of  intestate;  that  the  intestate  was  the  subject  of  the 
act,  and  that  it  was  his  brothers  and  sisters  only  who  were 
intended.  Maw  v.  Harding,  S  Vem.  SSS.  The  principle  of 
this  case  was  soon  afterward  applied  in  Pett  v.  Pett,  1  P. 
Wms.  S5 ;  1  Salk.  250.  Since  then  it  has  never  been  doubted 
that  among*  collaterals  representation  is  confined,  by  the 
Statute  of  Distributions,  to  the  intestate's  immediate  fraternal 
kindred.  Doughty  v.  Stilwell,  1  Bradf.  800,  80«;  Matter  of 
Suckley,  11  Hun,  244;  Adee  v.  Campbell,  79  N.  Y.  62.  I  use 
the  words  ^*  fraternal  kindred  "  in  this  connection  advisedly,  in- 
stead of  brothers  and  sisters,  because  of  the  recent  amend- 
ments. 

If  the  principle  of  succession  by  representation  among  all 
collaterals  were  engrafted  on  the  Statute  of  Distributions  by 
the  acts  of  1908  and  1905,  it  would  (as  noticed  in  Matter  of 
Davenport,  172  N.  Y.  454,  457)  lead  to  very  minute  sub- 
divisions among  very  remote  kindred  of  intestate.  If  rep- 
resentation is  not  admitted  among  remote  collaterals  from  in- 
testate, but  the  succession  in  confined  to  a  stirps  or  stock, 
the  propositus  of  which  is  that  most  proximate  to  intestate, 
problems  of  distribution  are  much  simplified.  It  is  obvious 
to  my  mind  that  the  amendments  of  1903  and  1905  to  the 
New  York  statute  do  not  in  any  event  extend  the  principle 
of  representation  to  this  case  now  before  me,  and  that  is  the 
sole  question  here.  What  the  intention  and  effect  of  those 
amendments  of  1903  and  1905  in  other  respects  were  is  not 
involved  in  this  matter,  and  any  expression  of  opinion  on  that 
point  would  be  gratuitous  and  inexpedient,  as  it  is  not  involved 
here  and  it  has  not  been  argued  in  this  matter.  My  con- 
clusion is  that  the  aunt  of  intestate,  tmder  the  statute  in  force, 
is,  as  next  of  kin  to  intestate,  solely  entitled  to  distribution 
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of  this  intestate's  property  to  the  exclusion  of  the  other  kin- 
dred claiming  the  same  adversely  to  her. 

I  am  very  happy  to  observe  that  my  conclusion  is  consistent 
with  decisions  rendered  in  the  co-ordinate  jurisdictions  of  this 
State  by  gentlemen  of  more  experience  and  wisdom.  Matter 
of  Nichols,  60  Misc.  Rep.  299 ;  Matter  of  Barry,  62  id.  456 ; 
Matter  of  Schlosser,  63  id.  166;  Estate  of  Lohman,  Surr. 
Decs.  1908,  p.  2S7. 


NOTE  OK  DB8CXNT  AKD  DISTBIBTTTIOV. 

I.  By  What  Iaw  Qovemad. 

1.  Questions  relating  to  the  distribution  of  personalty  in  cases  of 
intestacy  under  foreign  wills  must  be  determined  under  the  foreign  law. 
Simonson  ▼.  Walker,  9  A.  D.  503. 

2.  The  matter  of  the  succession  to  the  estate  of  a  decedent  is  con- 
trolled by  the  law  in  force  at  the  time  of  the  decedent's  death.  Matt^ 
of  New  York  S.  T.  Co.,  46  Misc.  224. 

3.  Where  a  woman  dies  intestate,  leaving  a  husband  but  no  descend- 
ants, in  a  state  where  the  distribution  of  her  estate  is  governed  by  the 
common  law,  a  chose  in  action  which  her  husband  failed  to  reduce  Into 
possession  belongs  to  her  next  of  kin.    Matter  of  Nones,  27  Misc.  165. 

H.  Statutory  Prorlsions. 

1.  Section  2732,  Code  of  Civil  Procedure,  subdivision  12,  which  pro- 
vides for  the  distribution  of  personalty,  must  be  construed  in  the  light 
of  all  the  other  provisions  of  such  section  and  of  the  amendments  con- 
tained in  Chapter  319  of  the  laws  of  1898.  Matter  of  Davenport,  172 
N.  Y.  464;  afllrming  67  A.  D.  191. 

2.  The  rule  contained  in  subdivision  3  of  section  2732,  Code  of  Civil 
Procedure,  regarding  the  surplus  under  certain  conditions,  held  not  to 
be  affected  by  subdivision  12  of  the  same  section  as  amended  by  laws 
of  1898,  chapter  319;  and  held,  that  whatever  changes  were  made  by 
such  amendment  were  among  collaterals,  and  do  not  affect  distribu- 
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tion  as  between  a  collateral  and  a  distributee  In  the  direct  line.    Mat- 
ter of  Hardin,  97  App.  Div.  493. 

3.  The  only  effect  of  the  amendment  of  1898  above  referred  to,  was 
to  remove  the  limitation  prescribed  by  the  former  provision.  Matter 
of  Davenport,  36  Misc.  475. 

4.  The  provision  of  the  revised  statutes  (1  R.  S.  763),  that  in  case 
an  inheritance  came  to  an  intestate  by  descent,  devise  or  gift  of  one 
of  his  ancestors  all  those  not  of  the  blood  of  such  ancestor  shall  be 
excluded  from  the  inheritance  refers  to  the  immediate  ancestor  from 
whom  the  intestate  derived  the  inheritance,  not  to  a  remote  ancestor 
who  was  the  source  of  title.    Emanuel  v.  Ennis,  16  J.  &  8.  430. 

5.  The  provision  of  the  revised  statutes  (1  R.  S.  753),  that  in  case 
an  inheritance  came  to  an  intestate  by  descent,  devise  or  gift  of  one 
of  his  ancestors  all  those  not  of  the  blood  of  such  ancestor  shall  be 
excluded  from  the  inheritance,  refers  to  the  immediate  ancestor  from 
whom  the  intestate  derived  the  inheritance,  not  to  a  remote  ancestor, 
who  was  the  source  of  title.  Wheeler  v.  Clutterbuck,  52  N.  Y.  67. 
Dargin  v.  Wells,  Daily  Reg.  9  August,  1883. 

III.  Inheritance. 

4.  Under  section  290,  Real  Property  law,  providing  that  where  an 
Inheritance  comes  to  the  intestate  from  an  ancestor,  all  those  who  are 
not  of  the  blood  of  such  ancestor  shall  be  excluded  from  such  inheritance, 
the  word  "ancestor"  is  not  to  be  limited  to  lineal  ancestors  or 
progenitors  but  includes  other  relatives  from  whom  the  inheritance 
came.    Matter  of  Reeve,  38  Misc.  409. 

IV.  Source  of  Title. 

1.  Where  land  is  conveyed  absolutely  in  fee  to  his  wife,  and  both 
die,  leaving  a  son  as  their  sole  heir  at  law,  and  he  inherits  the  land, 
upon  his  death  without  lineal  descendants  the  land  descends  to  the 
mother's  relatives.     Shires  v.  Shires,  76  A.  D.  621. 

2.  Where  a  woman  dies  incompetent,  leaving  only  cousins  as  her 
legal  representatives,  the  court  in  determining  the  relative  interests 
of  the  cousins  on  her  father's  side  and  those  on  her  mother's  side 
cannot  consider  the  sources  from  which  the  property  came  to  the 
decedent.    Matter  of  New  York  S.  T.  Co.,  46  Misc.  224. 

3.  Where  a  mother  dies  testate,  leaving  a  husband  and  three  sons, 
€.  F.  and  E.,  the  latter  born  after  the  making  of  her  will,  and  the 
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shares  of  C.  and  F.  never  Tested  absolutely  In  them  under  the  wlll» 
because  they  successlTely  died  intestate  and  without  issue  and  un- 
married, the  shares  which  passed  from  C.  upon  his  death  to  F.  did 
not,  on  F's  death,  pass  under  the  provisions  of  the  Real  Property  Law 
to  E.,  but  to  his  surviying  father,  because  E.  did  not  take  directly 
from  his  mother.    Richter  y.  Ludwig;  88  Misc.  416. 

4.  On  the  death  of  an  intestate  leaving  a  parcel  of  realty  pur- 
chased by  him  at  a  referee's  sale  it  appeared  that  the  intestate,  in  order 
to  complete  the  purchase  of  such  realty,  had  mortgaged  other  realty 
which  he  had  derived  from  his  mother,  held,  that  under  the  statute  of 
desc^its,  the  parcel  in  question  could  not  be  deemed,  to  the  extent  of 
the  mortgage,  to  have  come  to  the  intestate  upon  the  part  of  the 
mother.     Adams  v.  Anderson,  23  Misc.  705. 

5.  One  P.  died  intestate,  seized  and  possessed  of  certain  realty  re- 
ceived from  his  mother  by  devise,  which  realty  had  formerly  come  to 
him  from  his  father  by  descent  and  been  conveyed  by  him  to  his 
mother  for  value.  The  intestate  left  no  relatives  nearer  than  first 
cousins, — ^held,  that  under  the  statute  of  descents  the  realty  must  be 
deemed  to  have  come  to  the  intestate  from  his  mother  and  would 
descend  to  those  of  her  blood.    Adams  v.  Anderson,  23  Misc.  705. 

0.  Where  a  testator  gave  his  wife  a  life  estate  with  remainder  to 
the  children  of  John  Grady,  and  all  testator's  relatives  by  his  father's 
side  who  were  in  the  United  States  at  the  date  of  his  will  and  he 
expressly  cut  off  from  inheritance  the  wife  of  his  brother  John  and 
any  person  related  to  her  by  blood  or  marriage,  it  was  held  that  the 
clause  of  disinheritance  did  not  defeat  the  right  of  his  brother  John's 
wife  and  her  descendants  unless  the  persons  to  whom  the  testator 
attempted  to  devise  the  remainder  were  in  existence.  Where  the 
widow  testified  that  she  knew  John  Qrady,  that  he  had  been  dead 
several  years,  and  had  never  married,  and  left  no  children  and  that 
she  had  heard  the  testator's  father  say  that  he  was  the  only  child  of 
his  parents  who  died  in  Ireland,  and  that  he  had  no  relatives  living, 
and  this  was  corroborated  by  her  sons,  it  was  held  that  the  evidence 
was  sufficient  to  establish  the  fact  that  the  testator  had  no  relatives 
living  in  the  United  States  at  the  date  of  his  will  or  death.  Gallagher  v. 
Crooks,  132  N.  Y.  338 ;  s.  c.  44  St  R^.  436 ;  reversing  s.  c.  32  St.  Rep. 
1098.  (Vol.  2,  col.  2419,  pL  22;  coL  2595,  pi.  73;  vol.  3,  col.  4590,  pi. 
542.) 

7.  A  direction  by  a  testator  that  his  estate  be  divided  among  his 
heirs-aMaw  in  accordance  with  the  laws  of  the  State  of  New  York, 
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applicable  to  persons  who  die  intestate,  was  held  to  mean  that  his 
property  should  be  divided  according  to  law,  as  if  he  had  not  made  a 
will;  and  having  all  personal  property  and  leaving  no  ancestors,  de> 
Bcendant,  or  widow,  it  was  held  that  grandnieces  and  grandnephews 
were  properly  excluded  from  the  distribution.  Lawton  v.  Ck)rlie8,  127 
N.  P.  100;  s.  c.  37  St  Rep.  923;  affirming  s.  c.  35  St  Bep.  000. 

8.  Where  lands  descend  to  two  heirs  ew  parte  patema,  and  after 
making  partition  one  of  them  dies  his  share  will  descend  to  his  mother 
to  the  exclusion  of  brothers  and  sisters  of  the  half-blood,  not  of  the 
blood  of  the  ancestor  from  whom  the  estate  originally  descended;  by 
the  partition,  neither  of  the  parties  acquires  a  new  estate  in  the 
premises.    Gonkling  v.  Brown,  67  Barb.  265;  s.  c.  8  Abb.  Pr.  (N.  S.)  345. 

9.  Where  real  estate  decends  from  a  father  to  three  children,  and 
by  the  death  of  two  of  them  their  estates  vest  in  the  survivor;  on  her 
decease,  the  one-third  which  descended  immediately  from  the  father 
will  go  to  his  brothers  and  sisters;  but  the  other  two-thirds  which  the 
intestate  derived  by  descent  from  her  brothers  will  vest  in  a  half- 
sister,  born  of  her  mother  by  a  second  marriage.  Valentine  v. 
Wetherill,  31  Barb.  655. 

10.  The  estate  of  an  heir  in  an  undivided  interest  in  real  estate  is 
derived  not  from  the  decree  in  partition,  but  by  descent,  within  the 
statute  that  descendants  of  relatives  of  the  half-blood  shall  inherit  in 
the  same  manner  as  the  descendants  of  the  whole  blood,  "unless  the 
inheritance  came  to  the  intestate  by  descent,  devise,  or  gift  of  some 
one  of  his  ancestors;"  so  the  term  "ancestors"  includes  collaterals. 
Adams  v.  Smith,  20  Abb.  N.  C.  60. 

11.  Where  the  decedent  died  intestate^  leaving  a  paternal  grandfather 
and  a  brother,  who  was  a  minor,  but  no  widow,  child  or  descendants, 
nor  parent,  it  was  held  that  the  brother  took  to  the  exclusion  of  the 
grandfather.    Matter  of  Marsh,  5  Misc.  428;  s.  c.  26  N.  Y.  Supp.  718. 

Where  a  man  dies  intestate  and  leaves  no  relatives  nearer  than  the 
son  of  a  deceased  grand-uncle,  grand-aunts,  and  descendants  of  de- 
ceased grand-aunts  his  real  estate  passes  to  the  son  of  the  deceased 
grand-uncle  to  the  exclusion  of  grand-aunts  and  their  descendants. 
Hunt  V.  Kingston,  3  Misc.  309;  s.  c.  51  St  Bep.  505. 

12.  Where  a  decedent  leaves  as  her  next  of  kin,  her  mother  and  a 
half  sister,  the  half  sister  takes  equally  with  the  mother,  in  the 
personal  estate.  Matter  of  Cruger,  68  St  Bep.  241 ;  s.  c.  34  N.  Y.  Supp. 
191. 
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13.  Where  a  decedent  dies  seized  of  lands,  leaving  nephews  and 
nieces  as  his  heirs-at-law  they  take  per  stirpes,  and  not  per  capita. 
Roosevelt  v.  Thurman,  6  Johns,  322. 

14.  Prior  to  the  revised  statutes,  there  was  no  representation  among 
collaterals  beyond  brothers'  and  sisters'  children.  Hannan  v.  Osborn,  4 
Paige  33a 

15.  An  heir  who  is  a  resident  citisen,  is  entitled  to  inherit,  although 
he  be  compelled  to  trace  his  right  through  two  non-resident  alien 
ancestors.    Callahan  v.  O'Brien,  72  Hun,  216;  s.  o.  55  St  R^.  201. 

16.  Where  a  citizen  dies  intestate,  seized  of  real  estate  which  she 
acquired  by  purchase,  her  collateral  relatives,  although  some  of  them 
be  resident  citizens,  and  others  non-resident  aliens,  take  such  real 
property,  in  the  same  manner  and  proportion,  as  if  they  had  all  been 
resident  citizens,  but  real  estate  acquired  by  the  intestate  by  descent, 
descends  to  resident  citizens  to  the  exclusion  of  non-resident  aliens* 
Callahan  v.  O'Brien,  72  Hun,  216;  s.  c.  55  St  Rep.  201. 

17.  Under  the  revised  statutes,  where  the  intestate  leaves  collateral 
relations  in  unequal  degrees,  they  take  by  representation.  Pond  v. 
Bergh,  10  Paige  140. 

18w  Where  the  only  heirs  are  a  son  of  a  deceased  sister  and  the  four 
sons  and  a  grand-daughter  of  a  deceased  brother  of  the  intestate,  the 
former  is  not  entitled  to  one-half  as  the  representative  of  the  deceased 
sister  of  the  intestate  but  all  are  entitled  to  an  equal  share,  that  is,  to 
one-sixth  of  the  inheritance.    Adams  v.  Smith,  20  Abb.  N.  C.  60. 

10.  A  descent  from  brother  to  brother  is  immediate;  and  in  such 
case,  the  heir  is  constituted  a  new  stock  of  descent;  the  land  descends 
from  him,  both,  to  paternal  and  maternal  collateral  relatives.  Hyatt  v. 
Pugsley,  23  Barb.  285. 

20.  The  term  "ancestor,"  when  used  with  reference  to  the  descent 
of  real  property,  embraces  collaterals  as  well  as  lineals  through  whom 
the  inheritance  is  derived.  Wheeler  v.  Clutterbuck,  52  N.  Y.  67; 
Dargin  v.  Wells.  Daily  Reg.  9  August  1883. 

21.  First  cousins  take  per  capita  and  not  per  stirpes.  Kelly  v.  Kelly, 
6  Lans.  443;  affirmed  in  61  N.  Y.  47. 
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WHO  ENTITLED  AND  TO  WHAT  EXTENT. 

v.  Heirs  and  next  of  Kin. 

1;  Where  an  intestate  leaves  as  his  heirs  at  law  only  a  mother  and 
brothers  and  sisters,  the  latter  are  at  once  seized  of  a  vested  estate 
in  the  realty  subject  to  the  life  interest  of  the  mother.  Barber  v. 
Brundage,  109  N.  Y.  368. 

2.  An  intestate  died  possessed  of  personal  property  only,  leaving 
no  husband,  ancestor,  descendant,  brother  or  sister,  but  being  survived 
by  a  nephew  and  niece,  two  uncles,  two  aunts  and  a  large  number  of 
cousins,  the  descendants  of  deceased  uncles  and  aunts,  held,  that  the 
estate  should  be  divided  equally  between  the  niece  and  nephew,  two 
uncles  and  two  aunts,  as  they  were  the  next  of  kin  in  equal  degree, 
being  the  third  degree.    Matter  of  Davenport,  172  N.  Y.  454. 

3.  Where  a  testator  left  property  to  his  brother  who  died  prior  to 
the  death  of  the  testator,  so  that  for  practical  purposes  he  died 
intestate,  his  grandnephew,  son  of  a  deceased  nephew.  Is  entitled  to  a 
distributive  share  in  the  personal  estate  by  representation,  under  subd. 
12  of  sect.  2732,  Code  of  Civil  Procedure,  as  amended  by  ch.  319,  Laws 
of  1898,  to  the  effect  that  representation  shall  be  admitted  among 
collaterals  in  the  same  manner  as  allowed  by  law  in  reference  to  real 
estate.     Matter  of  DeVoe,   107  App.   Div.   245. 

4.  Under  Code  of  Civil  Procedure  2732  as  amended  by  laws  of  1898, 
a  grandnephew  and  grandniece  take  by  representation  the  share  to 
which  their  deceased  parents  would  have  been  entitled  to  in  the 
personalty  of  an  estate.    Matter  of  Hadley,  43  Misc.  579. 

5.  Under  the  above  section  as  so  amended,  admitting  representation 
among  collaterals  in  the  distribution  of  personal  property  in  the  same 
manner  as  in  the  distribution  of  real  estate,  where  an  intestate  is 
survived  by  nephews  and  grand-nephews,  all  of  whom  spring  from  the 
intestate's  deceased  brother,  the  grand-nephews  are  entitled  to  their 
parents'  share  of  the  estate.    Matter  of  Ebbetts,  43  Misc.  575. 

6.  A  testator  bequeathed  a  remainder  in  personalty  to  cousins  for 
life  with  remainder  to  their  issue,  and  provided  that  if  any  of  the 
cousins  died  without  issue  the  shares  of  such  should  pass  to  the  issue 
of  the  others, — held,  that  the  share  of  one  dying  without  issue  during 
the  life  of  the  testator  passed  to  the  issue  of  the  surviving  cousins  per 
capita  and  not  per  stirpes.    Jay  v.  Les,  41  Misc.  13. 

7.  Where  a  will  is  void  an  intention  expressed  therein  by  the  testatrix 
to  disinherit  her  son  has  no  effect  upon  the  distribution  of  the  estate, 
and   while  the  void  provisions  thereof  may   be  resorted  to  for  the 
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porpofle  of  ascertaining  the  Intention  of  the  testator  with  refermice 
to  the  right  of  any  person  to  take  under  other  provisions  of  the  wUl, 
they  cannot  be  resorted  to  for  the  purpose  of  preventing  the  operation 
of  the  statute  of  descents  and  to  substitute  collateral  for  direct  heir- 
ship. Henrlques  t.  Sterling,  26  App.  DIy.  90.  Henriques  ▼.  Yale 
University,  28  App.  Dlv.  364. 

VI.  SorrlTlng  Hushand  or  Wife. 

1.  Where  the  death  of  an  intestate  is  followed  by  that  of  his  only 
child  and  his  widow  in  the  order  named,  the  personal  estate  of  the 
Intestate  descends  to  the  legal  representatives  of  the  widow,  and  the 
father  of  the  Intestate  is  not  entitled  to  letters  of  administration  on 
his  estate,  which  may  be  Issued  only  to  relatives  who  are  presently 
Interested  in  the  estate.    Matter  of  Seymour,  33  Misc.  271. 


In  the  Matter  of  the  Estate  of  Wiluam  A.  Towksend,  De- 
ceased. 
{Burroffat€*»  Court,  Cattaraugut  County,  September,  1911.) 

TBVSTS — THS  TRUSTKB,   APPOINTMENT,   QUAIJFZCATION,   RESIGNATION   AND 

Rem ovAii— Bbnehciabt  as  Tbusise. 
Wills — Disposal    by    Whjl— Tbstambntabt    Capacttt — ^Evdbngb    of 
Facts    Establishing    ob    Nboativating    Gapacitt — ^Mental    Ec- 

CENTBIOATIES   AND    AbSUBDITIBS — OPINIONS   AND   PBBJITDICBS. 

Where  a  testator  In  his  will,  after  having  given  an  Interest  in 
his  estate  to  the  wife  of  a  brother,  adds  a  codicil  thereto  by 
which  such  a  gift  Is  revoked.  It  cannot  be  said  that  the  testator 
was  suffering  from  an  Insane  delusion  because  he  had  for  some 
time  entertained  a  pronounced  aversion  toward  his  brother's  wife 
and  believed  that  she  dominated  her  husband  and  had  already 
succeeded  or  was  attempting  to  secure  title  in  her  own  name  to 
her  husband's  property,  where  the  testator  had  an  opportunity 
from  personal  intercourse  with  his  brother's  wife  to  form  an  intel- 
ligent estimate  of  her  inclinations  and  characteristics,  though 
what  particular  things  in  her  conduct  which  engendered  his  dislike 
are  not  detailed  in  the  testimony. 

A  devise  in  trust  for  the  use  of  testator's  brother  for  life,  with 
authority  to  the  trustee  to  apply  the  principal  to  the  use  of  the 
beneficiary  if  in  the  Judgment  of  the  trustee  his  brother  requires 
it,  and  with  remainder  to  the  trustee  absolutely,  is  not  void  because 
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the  person  selected  as  trustee  is  the  same  person  to  whom  the 
remainder  is  given.  But,  in  such  a  case,  it  is  proper,  after  letters 
testamentary  have  been  issued  to  the  executor  and  the  amount  of 
the  trust  estate  is  established  by  a  judicial  settlement  of  his 
accounts,  another  trustee  should  be  appointed  to  manage  and 
control  the  trust  estate  during  the  life  of  the  beneficiary 

Proceedings  upon  probate  of  will  and  codicil. 

Hastings  &  Larkin,  for  proponent. 
Dana  L.  Jewell,  for  contestant. 

Davie,  S. — William  A.  Townsend,  a  resident  of  the  town 
of  Olean,  died  May  2S,  I9II9  leaving  him  surviving  no  widow 
or  descendants.  His  heirs  at  law  and  next  of  kin  are  two 
brothers,  Zachariah  and  Stanley,  and  one  nephew,  Henry,  the 
son  of  a  deceased  brother.  He  died  possessed  of  real  estate 
of  the  value  of  $11,000  and  personal  property,  $18,000.  He 
left  a  will  bearing  date  July  6,  1906,  and  a  codicil  thereto 
dated  May  16,  1911.  By  the  terms  of  his  original  will  he 
made  provision  for  the  erection  of  a  monument  at  his  grave 
at  an  expense  of  $500,  gave  $800  to  an  adopted  daughter,  and 
devised  and  bequeathed  the  residue  of  his  estate,  real  and  per- 
sonal, to  his  two  brothers  and  to  the  widow  of  a  deceased 
brother,  share  and  share  alike.  The  fifth  item  of  the  will  is 
as  follows :  ^^  In  the  event  of  the  death  of  my  brother  Stanley 
C.  Townsend  prior  to  my  decease,  then  I  will  and  direct  that  the 
share  or  portion  bequeathed  to  him  shall  be  divided  equally 
between  by  brother,  Z.  A.  Townsend,  and  my  brother's  widow, 
Mrs.  Mittie  Townsend." 

The  sixth  item  of  the  will  is  as  follows:  ^In  the  event 
of  the  death  of  my  brother  Z.  A.  Tonwsend  prior  to  my  de- 
cease, then  I  give,  devise  and  bequeath  to  his  son,  Harry  Town- 
send,  the  share  or  portion  of  my  estate  which  my  said  brother 
would  take  had  he  been  living." 

The  seventh  item  of  the  will  is  as  follows :  *'  In  the  event 
of  the  death  of  my  sister-in-law,  Mrs.  Mittie  Townsend,  prior 
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to  my  decease,  then  I  give,  devise  and  bequeath  to  her  son, 
Henry  Townsend,  the  share  or  portion  of  my  estate  which 
my  said  sister-in-law  would  have  taken  had  she  been  living.'^ 

The  brother  Zachariah  was  named  as  executor  and  given 
power  to  sell  and  convey  the  real  estate. 

By  the  first  paragraph  of  the  codicil  a  bequest  of  $200  is 
made  to  Doctor  Hibbard  and  declared  to  be  justly  due  him 
for  services  rendered  for  which  no  charge  had  been  made. 
The  second  paragraph  of  the  codicil  is  as  follows :  ^^  I  desire 
to,  and  do  hereby  change  the  fourth  paragraph  of  my  said 
will  so  that  it  shall  read  as  follows:  All  the  rest,  residue  and 
remainder  of  my  estate,  both  real  and  personal,  of  every  kind, 
nature  and  description  I  give,  devise  and  bequeath  equally, 
one-third  to  my  brother  Stanley  C.  Townsend  of  Lancaster, 
Ohio,  one-third  to  Mrs.  Mittie  Townsend,  widow  of  my  de- 
ceased brother,  J.  E.  Townsend  of  Bridgton,  New  Jersey ;  and 
one-third  to  my  nephew  Henry  Townsend  of  Bridgton,  New 
Jersey;  the  share  and  third  hereby  devised  and  bequeathed  to 
my  said  nephew  Henry  Townsend  is  in  trust  however  for  the 
following  uses  and  purposes:  to  keep  the  same  invested  and 
to  pay  over  the  income  therefrom  at  least  annually  to  my 
brother  Z.  A.  Townsend  of  Tuckahoe,  New  Jersey,  during  the 
term  of  his  natural  life  and  if,  in  the  judgment  of  said  nephew 
my  said  brother  shall  require  any  part  of  said  principal  sum 
so  devised  and  bequeathed  in  trust  for  his  comfort  and  support 
during  his  lifetime,  I  direct  my  said  trustee  to  pay  the  same 
over  to  him  at  such  time  and  in  such  amounts  as  in  his  judg- 
ment is  proper. 

The  third  item  of  the  codicil  provides  that  "  Upon  the 
death  of  my  said  brother,  Z.  A.  Townsend,  I  give  and  devise 
and  bequeath  the  remainder  of  the  sum  herein  devised  and  be- 
queathed to  my  said  nephew  Henry  Townsend  in  trust,  to  my 
said  nephew  Henry  Townsend  absolutely." 

The  nephew,  Henry,  is  named  as  executor  in  place  of  the 
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brother  Zachariah;  and  the  provisions  of  the  original  will, 
except  as  modified  by  the  codicil,  are  reaffirmed.  The  brother 
Zachariah  files  objections  to  the  probate  of  the  codicil,  alleging 
want  of  testamentary  capacity  on  part  of  the  decedent  at  the 
time  of  making  the  same,  and  that  the  designation  of  the  legatee 
and  executor,  Henry  Townsend,  was  not  in  accordance  with 
decedent's  wishes  or  understanding,  but  that  he  intended  and 
designed  to  name  the  nephew  Harry  instead;  and  also  alleg- 
ing illegality  of  that  portion  of  the  codicil  which  devises  the 
one-third  of  the  residuary  estate  to  Henry  in  trust,  with  the 
remainder  to  Henry  absolutely.  There  is  no  evidence,  direct 
or  inferential,  sustaining  the  allegation  of  error  in  desig- 
nation of  Henry  as  beneficiary  and  executor  in  place  of  Harry, 
but  the  charge  of  lack  of  testamentary  ability  and  of  the  ille- 
gality of  the  trust  requires  somewhat  careful  consideration. 

The  evidence  clearly  shows  that  decedent,  during  his  active 
business  career,  was  a  man  of  ability,  industrious  and  eco- 
nomical; at  times  somewhat  irritable,  but  always  firm  in  his 
convictions  and  pronounced  in  his  opinions.  During  the  last 
year  of  his  life  he  was  to  some  extent  debilitated  physically  by 
illness,  his  ailments  having  been  diagnosed  as  cancer  of  the 
bile  duct  and  arteriosclerosis.  At  the  time  of  the  execution  of 
the  codicil,  he  was  undoubtedly  convinced  that  these  diseases 
were  progressive  and  must  eventually  have  a  fatal  termination, 
but  did  not  understand  that  the  end  was  as  near  as  it  proved  to 
to  be.  Under  date  of  February  6,  1911,  he  wrote  to  the  con- 
testant, saying :  "  My  doctor  tells  me  if  I  will  not  work,  and 
take  care  of  myself  I  may  live  several  years." 

On  the  16th  day  of  May,  1911,  the  decedent,  being  then 
confined  to  his  residence,  sent  for  an  attorney  for  the  purpose 
of  making  some  changes  in  the  provisions  of  his  original  will. 
On  the  arrival  of  the  attorney  the  decedent  sent  to  the  bank 
for  his  will  and  quite  fully  discussed  the  terms  of  the  same  and 
the  alterations  he  desired  to  make  with  the  attorney.     He 
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assigned  as  his  reason  for  making  the  change  in  his  former  will, 
so  far  as  it  related  to  the  contestant,  that  he  did  not  wish  the 
wife  of  the  contestant  to  receive  any  of  his  property.  The 
codicil  was  prepared,  read  over  to  the  decedent,  fully  approved 
by  him  and  thereupon  duly  executed,  all  the  formalities  of  the 
statute  being  carefully  complied  with.  The  two  attesting 
witnesses,  one  of  whom  is  the  attorney  who  prepared  the  codicil 
and  the  other  a  physician,  are  pronounced  and  unequivocal  in 
in  their  expression  of  his  mental  condition  at  the  time.  All  the 
details  of  this  transaction  are  fully  established  by  the  evidence 
and  show  beyond  question  that  decedent  had  a  full  and  clear 
understanding  of  the  same.  He  was  intelligent  in  his  con- 
versation, remembered  the  place  of  deposit  of  his  original  will, 
possessed  a  well-defined  intention  as  to  the  changes  he  desired 
to  effect  by  the  codicil.  But  it  is  asserted  by  the  ccmtestant 
that  the  making  of  the  codicil  was  the  result  of  an  insane  de- 
lusion on  the  part  of  the  decedent  regarding  the  wife  of  the  con- 
testant. It  is  entirely  evident  that  the  decedent  had  for  some 
time  entertained  a  pronounced  aversion  toward  her.  Just 
when  or  how  this  feeling  originated  does  not  appear.  He  was 
thoroughly  impressed  with  the  belief  that  she  dominated  her 
husband  and  that  she  had  already  succeeded  or  was  attempting 
to  secure  title  in  her  own  name  to  the  husband's  property.  De- 
cedent was  well  acquainted  with  the  wife  and  had  an  oppor- 
tunity, from  his  personal  intercourse  with  her,  to  form  an  intel- 
ligent estimate  of  her  inclinations  and  characteristics. '  The 
particular  things  in  her  conduct  which  engendered  his  dislike 
are  not  detailed  in  the  testimony,  yet  it  is  certain  that,  from  his 
observation  of  her,  he  had  come  to  the  conclusion  that  none  of  • 
his  property  should  directly  or  indirectly  go  to  her.  This 
conclusion  may  have  been  an  unreasonable  one,  doing  injustice 
to  the  woman.  Another,  with  the  same  opportunities  of 
observation,  might  have  formed  a  different  estimate  of  her. 
The  most  favorable  construction  which  can  be  placed  upon 
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the  situation,  in  favor  of  the  contestant,  is  that  decedent's 
aversion  toward  his  brother's  wife  was  intense;  it  was  based 
upon  his  personal  acquaintance  with  her;  it  was  unreasonable, 
and  it  was  operative  to  some  extent  in  producing  the  changes 
in  decedent's  testamentary  provisions  for  the  contestant.  All 
this  falls  far  short  of  establishing  the  existence  of  an  insane 
delusion  on  the  part  of  decedent,  depriving  him  of  testa- 
mentary capacity.  It  is  a  matter  of  common  observation  that 
the  likes  and  dislikes  of  persons  entirely  sane  toward  those 
with  whom  they  associate  are  often  unreasonable  and  not  easily 
accounted  for,  yet  they  are  by  no  means  insane  delusions. 

In  Seaman's  Friend  Society  v.  Hopper,  38  N.  Y.  624,  courts 
are  cautioned  against  confounding  perverse  opinions  and  un- 
reasonable prejudices  with  mental  alienation.  An  instructive 
and  controlling  case,  bearing  directly  upon  the  situation,  is 
Matter  of  White,  1»1  N.  Y.  406-418.  In  that  case  the  court 
says :  ^^  Delusion  is  insanity,  where  one  persistently  believes 
supposed  facts,  which  have  no  real  existence,  except  in  his 
perverted  imagination,  and  against  all  evidence  and  probabil- 
ity, and  conducts  himself,  however  logically,  upon  the  assump- 
tion of  their  existence.  ♦  ♦  *  But,  if  there  are  facts, 
however  insufficient  they  may  in  reality  be,  from  which  a  prej- 
udiced, or  a  narrow,  or  bigoted  mind  might  derive  a  peculiar 
idea,  or  belief,  it  cannot  be  said  that  the  mind  is  diseased,  in 
that  respect.  The  belief  may  be  illogical  or  preposterous, 
but  it  is  not,  therefore,  evidence  of  insanity  in  the  person. 
Persons  do  not  always  reason  logically,  or  correctly,  from 
facts,  and  that  may  be  because  of  their  prejudice,  or  of  the 
perversity,  or  peculiar  construction  of  their  minds.  Wills, 
however,  do  not  depend  for  their  validity  upon  the  testator's 
ability  to  reason  logically,  or  upon  his  freedom  from  pre- 
judice." 

A  testamentary  provision  for  the  disposition  of  property 
is  not  invalid  because  it  is  unjust,  or  the  result  of  passion. 
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or  of  unworthy  or  unjustifiable  sentiment.  The  testator  may 
have  received  some  unjustifiable  impressions  which  have  ac- 
tuated him  in  making  his  will  but  afford  no  evidence  of  the 
existence  of  insane  delusions.  Dobie  v.  Armstrong,  160  N.  Y. 
684.  A  testator  may  **  use  his  will  for  displaying  kind  or 
vindictive  sentiment,  may  indulge  if  he  choose,  his  whims,  spite, 
vanity  or  egotism  or  his  animosities  to  the  top  of  his  bent ;  if 
he  is  not  deficient  in  mental  capacity  and  is  observant  of  the 
forms  which  have  been  established  by  law  for  the  execution  of 
the  testamentary  instrument,  his  wishes  must  be  respected  by 
the  courts  at  least  to  the  extent  of  adjudging  that  they  may 
be  made  effective."    Hogan  v.  Yates,  1  Dem.  584,  596. 

If  a  reason  is  satisfactory  to  the  testator,  however  inade- 
quate it  may  seem  to  the  court,  it  is  no  ground  of  itself  for 
setting  aside  the  will.  Horn  v.  PuUman,  72  N.  Y.  S69 ;  Mat- 
ter of  Lang,  9  Misc.  Rep.  621 ;  Fricke's  Will,  19  N.  Y.  Supp. 
815. 

The  reasons  asserted  by  the  contestant  in  this  case  are  in- 
sufficient to  defeat  probate  of  the  codicil;  the  same  will,  ac- 
cordingly, be  admitted  to  probate  in  connection  with  the 
original  will  of  the  decedent. 

The  trust  created  by  the  codicil  for  the  support  and  main- 
tenance of  the  brother  of  decedent  during  his  lifetime  is  a 
legal  and  commendable  one,  but  his  selection  of  trustee  is  un- 
fortunate. In  Rathbone  v.  Hooney,  58  N.  Y.  468,  S.  died 
seized  of  certain  real  estate,  leaving  a  will  by  which  she  de- 
vised the  same  to  P.  in  trust  to  receive  the  rents  and  profits 
and  apply  the  same  to  the  benefit  of  R.  during  her  lifetime, 
with  the  remainder  to  P.  in  fee.  The  court  sustained  this  trust 
and  the  designation  of  the  trustee.  That  case,  however,  dif- 
fers very  materially  in  principle  from  the  one  now  under  con- 
sideration. There  the  trustee  was  clothed  with  no  discretion; 
the  line  of  demarcation  between  the  interests  of  the  cestui  que 
trust  and  the  remainderman  was  clearly  defined  by  the  in- 
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strument  creating  the  trust.  Here  it  is  entirely .  apparent 
that  the  income  derived  from  the  one-third  of  the  residue  maj 
not  be  suflSicient  to  comfortably  support  and  maintain  the  bene- 
ficiary during  his  lifetime  and,  in  consequence,  resort  to  the 
principal  may  become  necessary.  The  more  of  the  principal 
which  may  in  this  manner  be  exhausted,  the  smaller  the  inter- 
est passing  to  the  remainderman.  He  is  given,  by  the  terms 
of  the  codicil,  a  discretion  as  to  how  much  of  the  principal 
shall  be  used  for  that  purpose.  In  that  particular  his  inter- 
ests and  those  of  the  cestui  que  trust  are  absolutely  antagonis- 
tic. The  trustee  not  only  occupies  a  dual  capacity  but,  in  the 
performance  of  the  duties  of  his  trust,  his  personal  interests 
conflict  directly  with  the  rights  and  interests  of  the  beneficiary. 

Chaplin  on  Express  Trusts  and  Powers,  section  142,  says: 
"  The  creator  of  a  trust  may  also  grant  or  devise  a  remain- 
der to  a  trustee,  limited  on  the  trust ;  *'  but  the  only  authority 
cited  in  support  of  that  proposition  is  the  case  of  Rathbone 
V.  Hooney,  supra^  which  has  already  indicated  is  clearly  dis- 
tinguishable from  the  trust  created  by  the  codicil  in  this  case. 
The  courts  have  also  recognized  the  legality  of  certain  trusts 
where  the  trustee  occupied  a  dual  capacity.  Martin  v.  Pine, 
79  Hun,  426;  Howland  v.  Clendenin,  184  N.  Y.  806,  810; 
Raymond  v.  Rochester  Trust  Co.,  76  Hun,  289;  Asche  v. 
Asche,  118  N.  Y.  282;  Warner  v.  Durant,  76  id.  188;  Mott  v. 
Ackerman,  92  id.  689. 

But  an  examination  of  these  authorities  will  fail  to  show 
any  such  situation  of  absolute  antagonism  between  the  interests 
of  the  trustee  and  the  cestui  que  tru^t  as  exists  in  this  case. 
Perry  on  Trusts,  section  89,  cites  aprovingly  the  rule  laid 
down  by  Sir  George  J.  Turner,  L,  J.,  as  follows :  "  A  third  rule 
which  may  be  safely  laid  down  is  that  the  court,  in  appointing 
a  trustee,  will  have  regard  to  the  question  whether  his  ap- 
pointment will  promote  or  impede  the  execution  of  the  trust; 
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for  the  very  purpose  of  the  appointment  is  that  the  trust  may 
be  better  carried  into  execution/' 

In  view  of  the  complications  which  are  very  likely  to  arise 
in  case  the  trustee  designated  by  the  terms  of  the  codicil  enters 
upon  the  discharge  of  his  duties  as  such  trustee,  I  am  of  the 
opinion  that  the  ordinary  letters  testamentary  should  issue  to 
him  as  executor  and,  after  the  amount  of  the  trust  estate  is 
established  by  his  judicial  settlement  as  executor,  another 
trustee  should  be  appointed  for  the  purpose  of  managing  and 
controlling  the  trust  estate  during  the  life  of  the  beneficiary. 

Decreed  accordingly. 


In  the  Matter  of  Proving  the  Last  Will  and  Testament  of 

Henry  O.  Seixas,  Deceased. 

(8urrogat&9  Court,  Neto  York  County,  September,  1911.) 

Wills— The  Tbstambntabt  Instrument  or  Act — Execution  or  Will — 
Wills  rt  Pebsons  Residino  Outside  the  State.* 

Where  a  resident  of  the  State  of  Louisiana  makes  a  holo- 
graphic will  without  witnesses  in  the  State  of  New  Tork  while  so- 
journing there,  such  will  properly  executed  according  to  the  laws 
of  Louisiana  is  valid  for  the  bestowal  of  the  testator's  personal 
estate  here  and  is  entitled  to  probate  in  any  county  of  this  State 
where  he  leaves  personal  property. 

Proceedino  upon  the  probate  of  a  will. 

George  W.  Simpson,  for  petitioner. 

Taylor,  Jackson  &  Brophy  (with  them  Edgar  H.  Farrar 
and  Richard  F.  Groldsborough,  of  New  Orleans),  for  executor. 

*  See  Note,  BiUls  Surr.  I.  188. 
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Fowler,  S. — ^This  is  an  application  by  the  New  York 
executor  of  Henry  O.  Seixas  to  probate  a  holographic  will, 
made  without  witnesses  in  the  city  of  New  York  on  August 
10,  1910,  according  to  the  law  of  Louisiana,  by  the  late  CoL 
Henry  O.  Seixas,  claiming  to  be  then  a  resident  of  the  State 
of  Louisiana.  The  deceased  it  is  to  be  noted  left  personal 
property  within  this  county.  The  application  for  probate  in 
this  county  was  at  first  resisted  by  the  Louisiana  executor, 
who  asserted  that  Louisiana,  as  the  principal  place  of  admin- 
istration, should  be  the  place  of  original  probate,  and  that 
the  New  York  executor  was  not  entitled  to  letters  by  the  law 
of  Louisiana,  as  he  was  a  conditional  or  adjunct  executor  only. 
The  Louisiana  executor,  however,  admitted  that  the  surrogate 
had  jurisdiction  to  probate  the  script  propounded  (and  this 
is  the  main  point),  but  insisted  that  it  was  discretionary  with 
the  surrogate  to  send  the  will  for  probate  to  Louisiana,  and 
that  this  should  be  done. 

The  Louisiana  executor  having  meanwhile  moved  to  amend 
his  answer  or  objections,  which  was  much  resisted,  the  surro- 
gate gave  such  motion  a  preference  and,  having  decided  to 
grant  the  motion  to  amend,  saw  fit,  of  his  own  suggestion,  to 
give  the  parties  ten  days  after  the  entry  of  the  order  to  amend 
in  which  to  bring  the  principal  motion  concerning  the  juris- 
diction again  on  for  rehearing,  lest  either  party  might  be  sur- 
prised by  any  new  issue  presented  by  the  amended  objections 
or  answer.     Surr.  Dec.  N.  Y.  County,  August  23,  1911. 

The  cause  now  comes  on  for  final  decree.  But  the  con- 
flicting claims  of  the  executors  appear  meanwhile  to  have 
been  adjusted,  and  the  New  York  executor  has  renounced  all 
claim  to  letters  testamentary.  It  is  now  the  Louisiana  execu- 
tor who  applies  for  our  final  decree  of  probate  and  for  letters, 
based  on  the  petition  for  probate  filed  by  the  New  York  execu- 
tor. Thus  there  is  at  present  no  contention  whatever  over  the 
jurisdiction  of  the  surrogate  in  this  cause.     On  the  contrary,. 
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all  the  parties  in  court  invoke  the  jurisdiction  and  concede  it. 
But,  if  in  point  of  fact  the  surrogate  has  not  jurisdiction  to 
grant  probate  of  this  script,  executed  in  New  York,  according 
to  the  law  of  Louisiana,  mere  consent  of  the  parties  will  not 
confer  such  jurisdiction.  It  is,  therefore,  for  the  surrogate 
himself  to  examine  his  own  jurisdiction  before  proceeding  far- 
ther in  this  cause. 

That  any  person  in  interest  may  &pply  for  the  probate 
of  a  testamentary  paper  is  apparent.  Code  Civ.  Pro.,  §  2614. 
The  citation  being  properly  served  and  the  parties  in  court, 
this  cause  is  doubtless  in  a  position  for  an  adjudication  at 
the  instance  of  all  the  parties,  if  the  surrogate  possesses  the 
power  to  grant  the  decree  for  probate  and  letters  testamentary. 

Section  28  of  the  Decedent  Estate  Law  is  the  source  of 
the  surrogate's  jurisdiction  in  such  a  case  as  this.  It  pro- 
vides that  a  will  of  personal  property,  executed  by  a  person 
not  a  resident  of  the  State,  according  to  the  laws  of  testator's 
residence,  may  be  admitted  to  probate  in  this  State.  This 
section  flows  from  chapter  118,  Laws  of  1876,  in  the  year 
1880  transferred  to  the  Code  of  Civil  Procedure.  Code  Civ. 
Pro.,  §  2611.  It  is  not  without  interest,  that  in  the  year 
18S7,  or  1858,  similar  legislation  seems  to  have  taken  place  in 
England.  The  24  and  25  Vict.  ch.  44,  declares  in  substance 
that  every  will  and  testamentary  instrument  made  out  of  the 
United  Kingdom  by  a  British  subject,  whatever  may  be  the 
domicile  of  such  person  at  the  time  of  making  the  will,  or  at 
the  time  of  his  or  her  death,  shall  as  regards  personal  estate 
be  held  to  be  well  executed  for  the  purpose  of  being  admitted 
to  probate,  if  the  same  be  made  according  to  the  forms  required 
'either  by  the  law  of  the  place  where  the  same  was  made,  or  by 
the  law  of  the  place  where  such  person  was  domiciled  when  the 
same  was  made,  or  by  the  law  then  in  force  in  that  part  of  her 
majesty's  dominions  where  he  had  his  domicile  of  origin;  and 
no  will  or  other  testamentary  instnunent  will  be  held  to  be  re- 
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yoked  or  to  have  become  invalid,  nor  will  the  construction 
thereof  be  altered,  by  reason  of  any  subsequent  change  of 
domicile  of  the  person  making  the  same. 

It  is  very  obvious  that  the  modem  statutes  indicated  have 
much  altered  the  prior  law  of  both  New  York  and  England, 
with  a  view  of  enlarging  particular  probate  jurisdictions.  It 
was  held  before  these  statutes,  but  contrary  to  the  opinion 
of  that  most  eminent  probate  judge-  of  England,  Sir  John 
NichoU,  that  the  law  of  the  foreign  domicile  of  a  British  sub- 
ject is  to  govern  in  relation  to  his  testament  of  personal 
property.  Stanley  v.  Bernes,  8  Hagg.  Eccles.  Rep.  878-466. 
Sir  John  NichoU  was,  however,  unwilling  that  a  foreign  law 
should  be  intruded  within  his  jurisdiction,  and  that  he  should 
be  compelled  to  administer  it  in  faro  domestico.  Lord  West- 
bury  took  an  equally  narrow  view  of  a  similar  question  (En- 
chin  V.  Wylie,  10  H.  L.  Cas.  1),  but  again  this  restrictive 
point  of  view  was  repudiated.  Ewing  v.  Orr,  L.  R.  (9  App. 
Cas.)  84,  89;  L.  R.  (10  App.  Cas.)  458.  The  tendency  at 
present  is  to  give  a  sort  of  personal  status  to  foreigners  within 
this  jurisdiction.  See  "Renvoi  Theory,"  10  Col.  Law  Jour. 
88S.  That  Colonel  Seixas  was  a  citizen  and  resident  of  Louisi- 
ana constitutes  him  a  quasi  foreigner  in  this  State  for  the 
purposes  of  the  application  of  our  domestic  law,  and  our  law 
has  the  power  to  recognize  if  it  choose  his  personal  law.  It  is 
very  curious  that  the  modem  legislation  thus  extending  ex- 
traterritoriality is  only  a  recrudescence  of  a  very  old  status 
observable  everywhere  after  the  subsidence  of  the  Roman  Em- 
pire. It  was  Savigny,  I  think,  who  first  made  this  point  abun- 
dantly clear  to  the  world,  and  it  has  never  since  been  ques- 
tioned. 

If  Colonel  Seixas  was,  in  point  of  fact,  a  resident  of  the 
State  of  Louisiana  at  the  time  of  his  death,  and  was  only  a 
sojourner  here  when  he  made  his  testament  in  this  city,  it 
would  seem  that  under  the  statute  cited  the  surrogate  has 
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jurisdiction  to  grant  the  decree  sought,  always  provided  that 
the  testament  conforms  with  the  law  of  Louisiana.  It  may  be 
regarded  as  strange  that  Colonel  Seixas  could,  while  in  the 
State  of  New  York,  give  this  preference  to  the  law  of  his  own 
State,  and  that  the  surrogate  should  be  constrained  to  recog- 
nize it  in  this  State.  But  I  think  the  statute  and  the  decisions 
are  controlling  on  this  point.  Decedent  Estate  Law,  §  2S; 
Code  Civ.  Pro.,  §  2476,  subd.  2 ;  Matter  of  Rubens,  128  App. 
Div.  6S0 ;  2S  Harv.  Law  Review  467,  468,  and  cases  there  cited. 

As  the  law  of  Louisiana  is  pro  hoc  vice  foreign  law  in  this 
State,  evidence  was  given  on  the  hearing  to  the  effect  that  a 
holographic  testament,  without  attesting  witnesses,  was  a  suffi- 
cient testamentary  disposition  of  personal  property  by  the  law 
of  the  State  of  Louisiana.  This  was  necessary  and  proper  evi- 
dence, as  the  surrogate  could  not  notice  judicially  such  law, 
even  though  it  was  the  law  of  one  of  the  United  States.  Munroe 
V.  Douglass,  5  N.  Y.  447;  Hunt  v.  Johnson,  44  id.  27,  40; 
Thomas  v.  Robinson,  S  Wend.  267;  Sheldon  v.  Hopkins,  7  id. 
4S5;  1  Grreenl.  Ev.  §  486.  A  similar  rule  holds  between  Eng- 
land and  Scotland  when  not  changed  by  statute,  although 
every  lawyer  knows  the  influence  of  the  civil  law  on  the  laws 
of  both  Louisiana  and  Scotland. 

The  point  which  troubled  me  not  a  little  at  first  was  the 
question  of  the  domicile  of  Colonel  Seixas,  for  I  take  ^^  domi- 
cile '•  to  be  synonymous  with  "  residence  "  in  the  statute.  De- 
cedent Estate  Law,  §  23.  The  petition  for  probate  stated  that 
he  was  a  resident  of  the  city  of  New  Orleans  and  State  of  Loui- 
siana ;  but  it  is  also  stated  in  the  petition,  ^*  that  he  departed 
this  life  in  the  city  of  New  York  on  the  19th  day  of  May,  1911, 
his  place  of  abode  therein  for  over  five  years  last  past  being 
located  at  1  West  SOth  street,  Manhattan  borough.  New  York 
city,  in  the  county  and  State  of  New  York."  It  seemed  to  the 
surrogate  that,  in  view  of  such  conflicting  allegations,  the 
domicile  of  origin  of  Colonel  Seixas  might  have  been  lost ;  and. 
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in  this  event,  his  will  made  in  New  York  was  a  nullity  by  the 
law  of  this  State.  The  domicile  of  origin  and  intention  of  a 
person  may  be  changed  by  a  d^  facto  domicile  of  choice.  But 
the  evidence  given  in  at  the  hearing  on  this  point  satisfies  me 
that  the  legal  residence  and  domicile  of  origin  of  Colonel  Seixas 
had  not  changed.  He  paid  poll  tax  and  voted  in  New  Orleans, 
La.9  where  he  also  maintained  a  residence,  and  his  name  ap- 
peared at  all  times  in  the  public  directory  of  that  city  as  a 
resident.  It  appears  that  Colonel  Seixas  was  without  im- 
mediate family  and  that  he  lived  the  life  of  a  man  of  pleasure, 
having  no  serious  responsibilities,  and  being  much  in  Paris, 
much  in  New  York.  But  he  never  abandoned  his  domicile  of 
origin  and  choice ;  and  he  regarded  himself,  and  was  always  re- 
garded, as  a  Louisianian.  While  Colonel  Seixas  no  doubt 
lived  much  in  New  York,  he  also  lived  much  in  Paris,  but  he 
lived  also  much  in  New  Orleans.  His  chief  domestic  establish- 
ment, indeed,  was  maintained  in  New  Orleans.  Under  the 
proofs  offered  I  must  find  that  the  domicile  and  residence  of 
Colonel  Seixas  were  as  alleged  at  the  time  of  his  death  in  the 
city  of  New  Orleans  and  the  State  of  Louisiana,  and  that,  under 
the  statute  of  this  State,  his  testament  as  a  will  of  personalty 
was  sufficiently  executed  according  to  the  law  of  Louisiana. 

The  decree  for  probate  of  the  writing  in  question  may  pass, 
but  as  a  will  of  personal  property  only. 

Decreed  accordingly. 
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In  the  Matter  of  the  Estate  of  Alexander  L.  Benioff,  De- 
ceased. 

(Surrogate's  Court,  New  York  County,  September,  1911.) 

EZECUTOBS  AND  AdMINISTRATOBS— C^OIXECTION  AND  REDUCTION  TO  P08- 
SESSION  OF  PbOFBBTY  OE  CLAIMS  OF  ESTATE — REMEDIES  AND  PBO- 
CEDUBB — ^DlSCOTEBT   AND   SUBBENDEB — ^ASSETS — EXAMINATION — GBOSS- 

Examination. 

The  ordinary  rules  relating  to  the  examination  of  witnesses  and 
the  provisions  of  section  829  of  the  Code  of  Civil  Procedure  apply 
to  the  examination  of  witnesses  In  discovery  proceedings  in  Sur- 
rogates* Courts. 

If  the  petitioners  for  discovery  call  the  party  respondent  to  the 
stand  and  examine  him  under  oath  In  reference  to  his  trans- 
actions and  communications  with  deceased,  they  thereby  render 
him  competent  as  to  such  matters  for  the  future.  Their  subse- 
quent objection  to  his  competency  on  cross-examination,  when  he 
is  interrogated  by  his  own  counsel  as  to  such  matters  brought 
out  on  the  direct  examination,  cannot  be  sustained. 

Proceedino  on  the  part  of  administrators  to  discover  and 
obtain  property  claimed  to  be  withheld  from  them. 

Flannagan  &  Erskine,  for  petitioner. 

James,  Schell  &  Elkus,  for  witness,  respondent. 

Fowler,  S. — This  is  a  proceeding  on  the  part  of  the  ad- 
ministrators of  Alexander  L.  BeniofF,  deceased,  to  discover  and 
obtain  property  claimed  to  be  withheld  from  them  by  Ben- 
jamin Benioff.  On  the  return  of  the  citation  Benjamin  Benioff, 
the  respondent,  filed  an  answer  claiming  title  to  the  property 
sought.  The  respondent  was,  nevertheless,  sworn,  at  the  in- 
stance of  the  petitioners,  and  examined  by  them  under  oath. 

In  the  course  of  the  examination  in  the  discovery  proceed- 
ing various  objections  were  made  to  the  questions  propounded 
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to  Benjamin  BeniofF,  and  as  the  examination  was^  by  consent 
of  counsel,  taken  out  of  court,  these  objections  are  now  pre- 
sented to  the  surrogate  for  his  consideration.  As  such  objec- 
tions present  points  not  free  from  difficulty,  the  surrogate  es- 
teemed it  his  duty  to  give  them  such  attention  as  they  merit. 

Discovery  proceedings  in  this  court  are  governed  by  the 
ordinary  rules  of  evidence  (Tilton  v.  Ormsby,  10  Hun,  7; 
affd.,  70  N.  Y.  609;  Matter  of  Wagner,  119  id.  86),  and  sec- 
tion 829,  Code  of  Civil  Procedure,  applies  to  such  proceedings. 
Tilton  V.  Ormsby,  10  Hun,  7 ;  aflFd.,  70  N.  Y.  609.  Here  the 
administrators  claim  that  the  witness,  who  is  the  brother  of 
the  deceased,  has  property  of  the  deceased,  to-wit,  $12,500 
of  the  capital  stock  of  Benioff  Brothers,  and  that  such  ad- 
ministrators are  entitled  to  it.  Benjamin  Benioff,  on  the  other 
hand,  claims  title  thereto  and  interposes  an  answer.  The  dis- 
covery, like  the  old  writ  of  right  of  land,  presents,  therefore, 
a  sharply  defined  issue  of  better  title. 

Formerly  such  answer  as  is  here  interposed  would  have 
ousted  this  court  of  jurisdiction  in  a  discovery  proceeding. 
But  since  the  amendments  to  section  2709,  Code  of  Civil  Pro- 
cedure, the  surrogate  may  direct  the  examination  to  proceed. 
But  if  on  the  whole  examination  it  appears  that  the  right  of 
the  witness  to  the  property  claimed  by  the  adminstrators  is 
in  dispute,  the  discovery  proceeding  is  at  an  end  without  ad- 
judication on  the  merits,  unless  the  parties  to  the  proceeding 
consent  that  the  question  of  better  title  may  be  determined  by 
the  surrogate.  Code  Civ.  Pro.,  §  2710.  No  such  consent  is 
apparent  in  this  proceeding,  and  it  would  seem  that  the  pro- 
ceeding should  end  with  the  discovery  made.  Its  present  or 
future  value  to  the  petitioners  is  for  them  to  determine. 

It  is  certainly  of  some  value  to  the  personal  representa- 
tives to  obtain  such  a  discovery,  in  some  cases.  But  this  pro- 
ceeding exemplifies  that  such  a  discovery  is  not  altogether 
without  its  dangers  to  the  personal  representatives  who  invoke 
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it.  The  personal  representatives  have,  by  section  829)  Code  of 
Civil  Procedure,  the  advantage  of  keeping  sealed  the  mouth 
of  the  person  claiming  the  property,  in  so  far  as  his  testimony 
concerns  a  personal  transaction  or  communication  between  the 
witness  and  the  deceased  person.  But  if  the  personal  repre- 
sentatives themselves  call  a  person  so  disqualified  to  the  stand, 
and  interrogate  him  under  oath  in  regard  to  matters  concern- 
ing which  he  is  otherwise  incompetent,  this  operates  as  a  waiver 
of  such  incompetency,  as  he  is  not  then  testifying  in  his  own  be- 
half. Carpenter  v.  Soule,  88  N.  Y.  261,  «57;  Holcomb  v. 
Harris,  166  id.  257.  Such  waiver  opens  the  door  to  the  wit- 
ness to  give  his  testimony  upon  the  prohibited  matters  so 
elicited  by  the  personal  representatives,  in  any  future  proceed- 
ing or  action  in  judicio.  People  v.  Bloom,  198  N.  Y.  1.  This 
last  rule  the  petitioners  themselves  now  invoke  in  this  pro- 
ceeding, claiming  that  they  have  not  as  matter  of  fact  ex- 
amined the  witness  concerning  any  matter  or  transaction 
concerning  which  he  was  disqualified  under  section  829,  Code  of 
Civil  Procedure.  They  now  on  their  part  object  to  certain  in- 
terrogatories put  to  the  witness  by  his  own  counsel  on  cross- 
examination,  as  precluded  by  section  829,  Code  of  Civil  Pro- 
cedure. If  the  objectionable  matter  is  not  cross-examination, 
but  new  matter,  the  objections  so  taken  are  undoubtedly  well 
taken,  as  the  English  rule  which  prevails  in  some  other  States 
of  the  Union  does  not  prevail  in  New  York,  and  on  such  new 
matter  the  witness  is  the  cross-examiner's  own,  and  concerning 
it  the  witness  is  subject  to  all  the  rules  governing  direct  ex- 
aminations. Pieople  ex  rel.  Phelps  v.  Oyer  &  Terminer,  88  N. 
Y.  486,  469;  Smith  v.  Lehigh  V.  R.  R.  Co.,  177  id.  879. 

The  single  question,  therefore,  now  before  the  surrogate 
arises  on  objections  by  counsel  for  petitioners  to  certain  cross- 
interrogatories  put  by  the  counsel  of  the  witness,  who  is  the 
respondent,  cited  in  this  discovery  proceeding.  If  the  cross- 
interrogatories  are  directed  to  new  matter  the  witness  is  in- 
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competent  under  section  829,  Code  of  Civil  Procedure,  and  the 
objection  is  timely  and  -  should  be  sustained.  But  if  the 
petitioners  themselves  interrogated  the  witness  concerning  pro- 
hibited matter,  they  have  opened  the  door  and  the  cross-in- 
terrogatories are  competent. 

It  will  be  remembered  that  the  discovery  concerns  certain 
capital  stock  of  the  incorporate  firm  of  Benio£P  Brothers,  and 
that  the  administrators  of  Alexander  L.  Benioff  are  here  claim- 
ing $12,500  of  this  stock  in  the  possession  of  Benjamin  BeniofF, 
the  respondent,  who  asserts  title  to  it. 

The  first  objection  relates  to  the  introduction  in  evidence 
of  a  statement  of  assets.  This  statement  was  prepared  by 
Benjamin  Benioff  as  the  basis  of  the  incorporation  of  Benioff 
Brothers.  So  he  states  and  no  objection  was  made  to  his 
testimony  on  this  point.  But  when  the  statement  itself,  in  the 
possession  of  the  administrators,  is  offered  in  evidence,  objec- 
tion is  taken  to  it  by  the  administrators'  counsel  as  involving  a 
personal  transaction  with  the  decedent.  This  objection  is 
perhaps  insufficient  in  form,  as  it  is  directed  to  evidence,  and 
not  to  the  competency  of  the  witness,  and  this  is  not  enough. 
Hoag  V.  Wright,  174  N.  Y.  86;  Ham  v.  Van  Orden,  84  id. 
S57,  271.  But,  as  counsel  for  neither  party  suggests  this  par- 
ticular informality,  the  surrogate  will  proceed  to  consider 
the  validity  of  the  objection  in  other  respects.  It  certainly 
seems  to  the  surrogate  that  the  statement  objected  to  relates 
to  matter  elicited  on  the  direct  examination.  The  entire  direct 
examination  of  Benjamin  Benioff,  directly  or  indirectly,  re- 
lates to  transactions  between  Benjamin  Benioff  and  his  de- 
ceased brother.  The  first  page  of  the  direct  deposition  dis- 
closes that  fact,  and  the  following  pages  only  emphasize  it. 
It  is  difficult  to  say  that  the  door  thus  widely  opened  can  be 
closed  thereafter  to  the  respondent  only.  The  objection  is 
overruled. 

The  second  objection  is  taken  to  a  question  asking  for  a 
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conversation  in  1908  between  Benjamin  BeniofF  and  his  brother 
Alexander  Benioff,  now  deceased.  This  conversation  related 
directly  to  a  transaction  between  them  concerning  the  very 
stock  sought  in  this  proceeding. 

If  the  witness  was  rendered  competent  by  the  course  of 
the  counsel  on  the  direct  examination,  that  is  an  end  to  this 
objection  also.  The  conversation  sought  has  been  rendered 
competent  by  the  competency  of  the  witness.  If  the  witness 
is  competent  the  conversation  is  competent.  It  seems  to  the 
surrogate  that  the  direct  examination  was  one  long  examina- 
tion concerning  transactions  between  the  witness  and  the  de- 
ceased. That  most  of  it  would  have  been  incompetent  to 
the  witness,  had  he  been  interrogated  thereto  in  his  own  behalf, 
is  apparent.  But  the  petitioners  having  waived  the  incom- 
petency of  the  witness  at  one  stage  cannot  enforce  it  at  an- 
other. 

If  the  surrogate  is  in  error  on  the  point  that  the  incom- 
petency of  the  witness  has  been  constructively  waived,  no 
harm  will  be  done  petitioners,  for  while  their  objections  to  the 
cross-examination  are  overruled  they  may  have  proper  excep- 
tions thereto,  and  if  the  point  of  waiver  is  ever  made  against 
them,  in  future  legal  proceedings,  such  objections  and  excep- 
tions so  taken  will  seem  to  save  the  point  now  presented  to  the 
surrogate. 

Objections  overruled.  Let  the  examination  be  signed,  and 
concluded,  when  the  proceeding  will  be  dismissed. 

Decreed  accordingly. 
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Matter  of  the  Application  for  Letters  of  Administration  upon 
the  Goods,  Chattels  and  Credits  of  Edwabd  Cabteb,  De- 
ceased. 

( Surrogates  Court,  Neio  York  County,  October,  1911.) 

BxECirroBs  and  Administratobs — ^Administbation  in  General:  Neces- 
Brrr  and  Propbibty  of  Administration — Validity  of  Will  not  yet 
Estabushed:   Sfecx^   Secondaby  ob  Qualified  Administration^ 

GOLUX3TOB8  AND  ReCEIVEBS — SPECIAL  OR  LIMITED  ADMINISTRATION. 

Where  a  widow  pursuant  to  a  citation  produces  in  the  Surro- 
gate's Ck>urt  an  instrument  in  writing  purporting  to  be  the  last 
will  and  testament  of  her  deceased  husband,  and  she,  being  the 
sole  beneficiary  thereunder,  neglects  to  proceed  with  its  probate, 
the  surrogate,  upon  the  presentation  of  a  petition  by  the  sister  of 
the  decedent,  as  sole  next  of  kin,  for  letters  of  administration  on 
the  estate,  may  stay  the  proceeding  and  give  the  widow  an  oppor- 
tunity to  take  out  a  citation  for  probate  of  the  will  and,  unless- 
she  does  so  within  twenty  days,  may  grant  letters  of  general 
administration  upon  the  sister's  petition. 

See  76  MisC  578 ;  Id.  453 ;  76  Misc.  411. 

• 

Application  for  letters  of  administration. 

Sidney  J.  Cowen,  for  petitioner. 

King  &  Booth,  contray  and  for  a  stay. 

FowLEE,  S. — This  matter  comes  before  the  surrogate  upon 
a  petition  by  a  sister  of  the  deceased,  as  sole  next  of  kin,  for 
letters  of  administration  to  herself.  A  citation  has  been  is* 
sued  directed  to  the  widow  of  the  deceased.  The  only  persona 
interested  in  the  estate  of  the  deceased,  if  he  died  intestate,, 
are  his  widow  and  his  sister,  and  both  are  before  the  surrogate 
The  petitioner  alleges  that  the  deceased  "  left  no  valid  will."^ 
Some  such  averment  was  necessary  in  order  to  show,  prima 
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facie^  a  case  for  the  exercise  of  the  surrogate's  jurisdiction 
to  grant  letters  of  administration.  Code  Civ.  Pro.,  §  2662; 
Matter  of  Cameron,  47  App.  Div.  1*0;  affd.  166  N'.  Y.  610. 
Upon  the  return  of  the  citation  mentioned  it  sufficiently  ap- 
pears, both  by  answer  and  by  a  concurrent  application  of  the 
widow  for  a  stay  of  proceedings  to  administer,  that  there  is  in 
existence  a  paper  writing  purporting  to  be  a  last  will  and  testa- 
ment of  the  said  Edward  Carter,  deceased,  and  that  such 
testamentary  paper  has  been  produced  by  the  widow,  pur- 
suant to  a  prior  citation  issued  out  of  this  court,  at  the  in- 
stance of  the  sister  of  the  deceased.  But  it  also  appears  that 
no  proceedings  to  probate  this  paper  have  since  been  taken 
by  the  widow,  who  would  be  the  sole  beneficiary  thereunder  if 
such  paper  be  probated.  The  sister  would  be  excluded  by  the 
wiU,  if  probated,  from  any  share  in  the  estate. 

Incidentally  the  sister  now  repudiates  the  action  of  her 
former  attorney  who  appeared  in  the  proceeding  which  led 
to  the  discovery  and  production  of  the  said  testamentary 
paper,  and  she  desires  not  to  be  estopped  by  such  proceeding 
from  claiming  that  the  said  instrument  so  produced,  at  her 
instance,  is  not  the  last  will  and  testament  of  the  said  Edward 
Carter,  deceased.  If  the  sister  is  to  maintain  at  the  proper 
time  the  allegation  that  the  paper  so  produced  is  not  the  will 
of  the  deceased,  she  cannot  now  go  forward  with  a  petition 
for  its  probate,  and  this  she  pleads.  On  the  other  hand,  the 
widow  wholly  neglects  to  proceed  with  the  probate  of  the  paper 
so  produced.  Thus  there  is  no  one  acting  affirmatively  toward 
a  probate.  It  has  been  held  that  a  probate  cannot  be  decreed 
in  a  proceeding  for  an  administration.  Matter  of  Grould's 
WiU,  9  N.  Y.  Supp.  605;  Matter  of  Taggard,  16  id.  689. 
So  an  independent  proceeding  to  probate  is  jurisdictional. 
It  is  also  the  general  opinion  that  the  surrogate  cannot  of  his 
own  motion,  even  under  the  circumstances  denoted,  initiate 
an  original  process  looking  to  the  exercise  of  a  probate  jur- 
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isdiction  over  the  paper  purporting  to  be  the  last  will  of  the 
deceased.  Without  probate  a  testamentary  paper  has  no  such 
existence  as  absolutely  defeats  an  application  for  a  limited  ad- 
ministration. Bond  y.  Graham,  1  Hare,  482,  484;  Price  v. 
Dewhurst,  4  Mylne  &  Cr.  76,  80,  81 ;  Logan  v.  Fairlie,  2  Sim. 
&  Stu.  284. 

What  ought  the  surrogate  now  to  do  under  the  circum- 
stances? If  the  surrogate  can  initiate  no  proceeding  looking 
to  the  probate  of  a  testamentary  paper,  although  it  is  in  his 
very  custody,  as  it  were,  his  jurisdiction  has  certainly  grown 
very  defective.     But  upon  this  point  I  will  not  now  pass. 

I  proceed  to  the  consideration  of  the  merits  of  the  appli- 
cation for  an  administration.  That  the  deceased  cannot 
rightly  be  sworn  in  this  court  to  die  intestate,  when  it  ap- 
pears that  he  left  a  testamentary  paper  purporting  to  be  his 
will,  I  have  no  doubt.  In  a  similar  case  a  great  probate 
judge  of  England,  Sir  John  Nicholl,  stated  there  could  rightly 
be  no  sworn  allegation  of  intestacy,  where  there  was  an  alle- 
gation of  a  will,  and  he  held  that  a  plenary  administration 
was  impossible  under  such  circumstances.  In  the  Goods  of 
Sir  Theophilus  John  Metcalfe,  1  Add.  Ecc.  34S. 

That  the  surrogate  may  stay  proceedings  for  administra- 
tion when  a  will  is  alleged  is  tolerably  clear  from  domestic 
precedents.  In  Isham  y.  Gibbons,  1  Bradf.  69,  71,  Surrogate 
Bradford  stayed  an  application  for  letters  of  administration 
where  a  will  was  alleged,  but  in  order  to  afford  an  opportunity 
for  ancillary  probate  in  this  jurisdiction.  In  1887,  in  the 
Estate  of  Henry  Kimmel,  Deceased,  on  an  application  for  let- 
ters of  administration  where  there  was  an  allegation  of  a 
will.  Surrogate  Rollins  held  that  if  the  beneficiary  declined  to 
propound  the  will  he  would  permit  the  petitioner  to  inquire 
into  this  matter  in  the  same  proceeding,  and  if  it  was  dis- 
covered that  the  deceased  left  no  will  letters  would  issue.  In 
1888,  in  the  Estate  of  Philip  Schuster,  it  appeared  by  the  an- 
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swer  of  the  respondent,  in  opposition  to  an  application  for  an 
administration,  that  there  was  a  will  on  file  in  this  court  and 
also  that  the  petitioner  for  administration  had  filed  a  petition 
for  probate,  but  taken  out  no  citation  thereon.  Surrogate 
Ransom,  under  the  circumstances,  said :  **  This  application  for 
letters  of  administration  may  be  disposed  of  in  either  of  two 
ways — ^by  denying  the  motion  on  the  ground  that  there  is  a 
will,  or  by  suspending  this  proceeding  in  order  to  give  the 
petitioner  an  opportunity  to  compel  the  probate  thereof.  I 
have  decided  to  adopt  the  latter  course.  Let  an  order  be 
presented  accordingly." 

In  190S,  in  the  Estate  of  John  Jones,  my  immediate  pre- 
decessor. Surrogate  Thomas,  under  similar  circumstance,  held 
as  follows :  **  The  right  of  the  petitioner  to  have  a  legal  rep- 
resentative of  the  decedent  appointed  to  represent  him  in 
the  pending  litigation,  in  the  Supreme  Court,  is  not  seriously 
disputed.  The  paper  on  file  in  this  court  purporting  to  be  a 
will  of  the  decedent  does  not  prove  itself,  and  can  only  be 
established  as  a  will  in  a  proceeding  for  that  purpose  and  on 
competent  proof  of  its  due  execution.  Matter  of  Cameron,  47 
App.  Div.  120 ;  afFd.  166  N.  Y.  610.  The  petitioner  does  not 
admit  the  validity  of  the  paper,  and  I  cannot  require  him  to 
become  the  moving  party  in  a  proceeding  to  refute  his  own 
contentions  relative  to  it.  Letters  of  administration  will  is- 
sue to  the  petitioner,  or  his  nominee,  at  the  expiration  of 
twenty  days  from  the  date  of  the  order  to  be  made  on  this 
memorandum,  unless  proceedings  for  the  probate  of  said  paper 
shall  be  commenced  and  a  citation  therein  issued  and  served  on 
the  petitioner  herein  within  that  time.  The  amount  of  the 
bond,  in  case  letters  of  administration  are  issued,  will  be  fixed 
at  $260."  The  administration  was  to  be  general  and  not 
limited  under  this  decision  of  Surrogate  Thomas. 

A  stay  of  the  proceeding  for  administration  until  the  will 
be  offered  for  probate  is  not  sufficient  relief  to  the  petitioner 
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in  this  matter,  for  the  widow  may  never  proceed  to  probate^ 
and  in  that  event  the  petitioner  would  suffer  unjustly.  Recog- 
nizing this  fact  the  surrogates  have  in  other  cases  granted 
other  relief  in  the  alternative,  which  I  shall  now  consider. 

It  has,  since  the  decision  of  the  Appellate  Division  in  Kir- 
win  V.  Malone,  45  App.  Div.  93,  become  the  custom  of  this 
court,  where  there  is  an  application  for  administration,  and 
an  allegation  of  a  will  made,  either  to  stay  the  proceedings 
upon  the  application  to  administer  or  else  to  grant  a  plenary 
administration,  and  I  do  not  feel  at  liberty  to  depart  from 
such  precedents  in  this  cause,  although  I  should  otherwise 
much  prefer  to  grant  a  limited  administration  in  conformity 
with  the  earlier  practice.  It  seems  to  me  that  a  plenary  ad- 
ministration is  hardly  proper  where  there  is  an  allegation  of 
a  will  and  only  a  mere  neglect  to  proceed  on  it,  and  that  the 
decree  in  such  a  case  should  be  for  a  limited  administration^ 
or  one  until  the  alleged  or  presumptive  will  is  presented  for 
probate,  as  was  the  practice  in  the  earlier  probate  jurisdic- 
tions of  New  York.  A  plenary  administration  may  result  in 
harm  in  certain  contingencies. 

It  is  now  generally  assimied  by  many  excellent  practitioners 
in  this  court  that  the  surrogate  can  grant  a  limited  admini- 
stration only  in  the  single  case  provided  by  the  statute.  Code 
Civ.  Pro.  §  2664.  Can  it  be  that  the  power  to  grant  and  re- 
voke plenary  administration  vested  in  the  surrogate.  Code  Civ. 
Pro.,  §  2472,  precludes  the  surrogate  from  the  exercise  of  the 
power  to  grant  a  lesser  or  limited  administration,  according 
to  the  long  established  precedents  in  the  courts  whose  juris- 
diction has  now  devolved  on  the  surrogates?  Has  the  surro- 
gate's power  in  this  respect  become  less  than  that  of  his  pre- 
decessors in  this  State  under  similar  grants  of  jurisdiction? 
Were  I  to  have  exclusive  reference  to  the  opinion  of  the  Court 
of  Appeals  in  a  well  considered  case  I  should  decline  to  think 
so.    In  Martin  v.  Dry  Dock,  E.  B.  &  B.  R.  R.  Co.,  92  N.  Y.  70^ 
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74,  that  eminent  court  discusses  generally  the  power  of  the  sur- 
rogate to  issue  qualified  or  limited  letters  of  administration, 
and  states :  '*  In  all  matters  relating  to  estates  the  court  pro- 
ceeds in  accordance  with  established  usage  as  modified  by  statu- 
tory enactment.  In  the  English  practice  letters  of  administra- 
tion are  granted,  limited  to  certain  effects  of  the  deceased,  while 
the  general  administration  is  committed  to  another.  Also  ad- 
ministration is  sometimes  granted  in  reference  to  a  particular 
fund  and  to  defend  proceedings  in  chancery  ♦  ♦  •  We 
think  it  rests  with  him  (the  surrogate)  to  say,  in  the  exercise  of 
his  discretion,  what  powers  should  be  conferred  on  an  ad- 
ministrator, and  so  long  as  he  does  not  exceed  the  authority 
vested  in  him  by  law  there  is  no  valid  ground  for  assuming  that 
the  letters  issued  by  him  are  unauthorized." 

Since  this  decision  there  has,  however,  been  an  adjudica- 
tion of  the  Appellate  Division  for  the  third  department  which 
for  reasons  there  expressed  takes  a  more  restricted  view  of 
the  surrogates'  power  at  present  to  decree  a  limited  adminis- 
tration, and  to  this  decision  I,  of  course,  must  defer.  Kirwin 
V.  Malone,  45  App.  Div.  9S.  And  see  Estate  of  Mallon,  13 
Civ.  Pro.  205.  I  should  have  preferred  to  follow  the  opinion 
of  the  Court  of  Appeals  in  the  earlier  decision  first  cited, 
as  it  seems  to  me  to  take  a  more  comprehensive  and  accurate 
view  of  that  old  jurisdiction  over  intestate  estates  which  was 
intended  to  be  vested  in  the  modem  surrogates. 

I  conceive  it  to  have  been  stated  by  the  Court  of  Appeals 
in  substance,  in  the  case  of  Martin,  that  the  general  grant  of 
probate  jurisdiction  and  jurisdiction  over  the  estates  of  in- 
testates is  to  be  taken  with  reference  to  established  *^  usage." 
In  this  phrase  the  Court  of  Appeals  had  reference  to  the  usage 
established  in  the  earlier  probate  jurisdictions  of  this  State, 
now  transferred  to  the  existing  surrogates.  The  jurisdiction 
of  the  former  courts  of  probate  of  New  York  was  well  de- 
fined, and  within  its  proper  sphere  it  was  binding  and  au- 


MATTER  OF  CARTER.  405 

thoritative  on  all  other  courts.  Herst  v.  Beach,  5  Madd.  851. 
As  far  as  such  jurisdiction  over  administrations  and  probates 
went,  it  was  a  recognized,  a  complete  and  an  efficient  juris- 
diction of  great  antiquity,  with  features  fully  understood.  I 
should  have  thought  the  present  probate  and  administrative 
jurisdictions  none  the  less  extensive  within  the  scope  which  is 
clearly  granted  by  statute  had  it  not  been  for  the  decision  of 
the  Appellate  Division  in  Kirwin  v.  Malone. 

A  probate  jurisdiction  and  a  jurisdiction  over  intestates' 
estates  are  of  long  and  uninterrupted  continuance  in  New 
York,  and  while  the  very  existence  and  the  jurisdiction  of  the 
present  surrogates  are  now  due  wholly  to  the  statutes  of  the 
sovereign  authority,  which  they  represent,  and  which  creates 
them,  the  surrogates'  exercise  of  the  jurisdiction  thus  con- 
ferred is  to  be  construed  with  reference  to  the  prior  prac- 
tice and  usage,  except  where  it  is  specifically  limited  or  pre- 
scribed by  statute  to  the  contrary.  Indeed,  the  statutes  con- 
ferring the  present  jtirisdictions  are  themselves  often  mean- 
ingless without  reference  to  precedent  and  to  the  anterior  prac- 
tice and  procedure  of  like  courts  established  in  New  York. 
Section  S472  of  the  Code  of  Civil  Procedure,  prescribing  in 
part  the  jurisdiction  of  the  surrogate,  is  empty  sound  with- 
out some  reference  to  precedent  and  to  former  jurisdictions 
of  a  like  character.  Try  as  we  may,  we  cannot  divorce  pres- 
ent judicial  institutions  from  the  past  institutions  which 
preceded  them.  To  so  try  is  futile.  This  is  an  ancient  com- 
monwealth possessed  of  long  established  jurisdictions  which 
are  inseparably  associated  with  those  now  existing. 

Prior  to  the  Revised  Statutes  the  probate  jurisdictions  of 
New  York  proceeded  as  near  as  might  be  to  the  practice  and 
the  procedure  of  the  ecclesiastical  courts  of  England,  in  so 
far  as  that  practice  and  procedure  were  established  before 
the  independ^ce  of  New  York.  Goodrich  v.  Pendleton,  4 
Johns.  Ch.  549,  552 ;  Vanderheyden  v.  Reid,  1  Hopk.  Ch.  408, 
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411;  revd.,  6  Cow.  719;  Bogardus  v.  Clarke,  1  Edw.  Ch.  266, 
1867;  4  Paige,  628.  While  the  present  surrogates  have  <mly 
such  jurisdiction  as  is  conferred  by  statutes,  they  have  in 
addition  such  incidental  powers  as  are  necessary  to  the  exer- 
cise of  the  jurisdiction  thus  conferred.  Matter  of  Camp,  126 
N.  Y.  890 ;  Matter  of  Runk,  200  id.  447,  456. 

In  the  exercise  of  these  incidental  powers  a  surrogate  can- 
not proceed  upon  some  novel  theory  of  his  own,  but  must 
always  have  reference  to  established  usage  and  precedent,  as 
was  authoritatively  said  in  the  case  before  cited  (Martin  v. 
Dry  Dock,  E.  B.  &  B.  R.  R.  Co.,  92  N.  Y.  74),  where  the 
court  refers  to  the  practice  of  former  probate  and  administra- 
tive jurisdictions  as  explanatory  of  the  incidental  powers  aris- 
ing under  a  general  grant  of  jurisdiction  to  the  surrogates. 
This  is  always  the  rule  in  similar  instances.  When  the  Su- 
preme Court  of  New  York  was  first  vested  with  the  common 
law  jurisdictions  of  the  Courts  of  King's  Bench,'  Common 
Pleas  and  Exchequer,  which  even  now  in  the  final  analysis  de- 
fine its  common  law  jurisdiction,  re/erence  was  always  had  to 
the  practice  of  the  exemplars  in  order  to  determine  the  inci- 
dental powers  of  the  Supreme  Court  or  its  justices.  So  it  once 
was  with  the  equitable  jurisdiction  of  the  Court  of  Chancery 
of  this  State.  If  we  look  back  to  the  exercise  of  the  probate 
and  the  administrative  jurisdictions,  now  vested  in  the  surro- 
gates, we  shall  find  that  the  present  jurisdiction  to  grant  and 
revoke  letters  of  administration  is  not  a  novelty  to  be  ex- 
ploited by  the  surrogates  themselves,  but  that  it  has  a  definite 
relation  to  the  former  practice  in  the  jurisdictions  of  a  like 
nature,  long  established  in  New  York.  When  the  statutes  of 
the  State  are  silent  or  incomplete  concerning  the  exercise  of 
a  grant  of  jurisdiction  we  have  recourse  to  the  exemplar  of 
the  borrowed  jurisdiction  in  order  to  determine  how  the  grant 
of  power  is  to  be  exercised.  This  has  been  the  course  for 
several  hundred  years  in  New  York,  and  it  is  that  course  now 
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prescribed  and  made  necessary  by  the  general  constitutional 
definition  of  the  fundamental  law  of  the  State.  But  I  will  not 
enter  on  such  indisputable  and  familiar  ground. 

It  is  true  that  the  surrogates'  present  jurisdiction  is  pri- 
marily dependent  on  the  statute  of  this  State,  but  when  the 
statute  grants  in  general  terms  a  known  jurisdiction  to  the 
surrogate  to  issue  and  revoke  letters  of  administration  (Code 
Civ.  Pro.,  §  2472),  it  means  to  issue  them  in  accordance  with 
the  practice  and  usage  prescribed  by  the  statute  or,  in  its 
absence,  by  the  fundamental  law  of  the  State.  To  determine 
what  that  fundamental  law  is  we  must  first  refer  to  the  pre- 
cedents, formerly  binding  in  the  probate  jurisdictions  of  this 
State.  This  was  the  course  obviously  in  the  minds  of  the  court 
in  Martin  v.  Dry  Dock,  E.  B.  &  B.  R.  R.  Co.,  92  N.  Y.  74, 
where  I  think  I  find  clearly  expressed  adumbrations  of  the 
doctrine  which  I  believe  to  be  the  true  one. 

If  the  surrogate  has  no  longer  the  power  to  issue  limited 
letters  of  administration  in  this  cause  it  is  because  it  has  been, 
as  I  conceive,  taken  away  by  mere  construction  of  a  very 
inconclusive  statute.  This  result  is,  to  say  the  least,  un- 
fortunate. The  contentious  and  administrative  business  of  the 
Surrogates'  Court  of  this  county  is  in  volume  greater  than  that 
of  any  other  similar  court,  perhaps,  in  the  world.  This  court, 
for  the  convenience  of  the  people  who  are  compelled  to  resort 
to  it,  needs  the  usual  probate  and  administrative  jurisdictiotis 
in  full.  To  deprive  it  of  them  unnecessarily  when  once  granted 
is  only  to  hamper  the  public.  But  in  consequence  of  this 
deprivation,  no  matter  how  it  occurred,  I  find  it  has  since  the 
decision  referred  to  from  sheer  necessity  become  the  practice 
to  issue  as  of  course  to  applicants  therefor  limited  letters  of 
administration  in  cases  perhaps  excluded  by  the  decision 
referred  to;  but  to  so  issue  them  with  the  unofficial  statement 
that  such  letters  are  at  the  risk  of  the  •  applicant.  Such  a 
situation  seems  to  me  to  be  intolerable.    Either  the  surrogate 
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has  or  he  has  not  the  same  power  to  grant  limited  administra- 
tion which  probate  judges  in  our  system  have  always  exercised 
under  similar  grants  of  jurisdiction  to  issue  and  revoke  letters 
of  administration.  I  should  not  have  thought,  if  it  were  an 
original  question,  that  so  fundamental  a  grant  to  the  surro- 
gates as  a  court  of  probate  and  administration  was  intended 
to  be  restricted  by  an  obscure  provision  contained  in  an 
amendment  to  the  Code  (Code  Civ.  Pro.,  §  2664),  as  such 
amendment  was  after  all  only  declaratory  of  a  pre-existing 
power  of  the  surrogates  (Martin  v.  Dry  Dock,  E.  B.  &  B.  R« 
Co.,  9S  N.  Y.  70),  and  I  do  not  find  any  other  possible  limita- 
tion on  the  surrogate's  jurisdiction  to  grant  and  revoke 
limited  letters  of  administration  in  conformity  with  the  prior 
practice. 

Before  proceeding  to  a  conclusion  let  us  verify  for  a  moment 
what  has  been  stated  regarding  the  extent  of  the  former 
jurisdiction  of  the  courts  of  probate  in  this  State,  at  a  time 
when  their  jurisdictions,  practice  and  procedure  were  modelled 
on  that  of  the  ecclesiastical  courts,  for  we  shall  find  that  a 
power  to  grant  limited  administration  was  then  involved  in  the 
jurisdiction  to  issue  letters  of  plenary  administration.  One 
was  a  mere  modification  of  the  other  to  meet  the  necessities  of 
those  who  resorted  to  such  courts  for  authority,  relief  or  assist- 
ance in  their  afl^airs.  Jurisdiction  is  never  for  the  benefit  of 
the  court,  but  always  for  the  benefit  of  the  litigant.  At  common 
law,  it  was  once  considered  uncertain  whether  a  court  of  pro- 
bate could  grant  an  administration  peridente  lite  except  in  case 
of  intestacy.  But  the  case  of  Walker  v.  Woolaton,  decided  by 
the  King's  Bench  in  17S1,  settled  that  the  ecclesiastical  judge 
has  the  power  to  grant  administration  pendente  lite  as  well 
touching  an  executorship  as  the  rights  to  administration. 
Maskeline  v.  Harrison,  2  Ler.  268;  1  Williams  Executors 
(2d  ed.),  849.  So  where  a  will  was  in  India,  administration 
was  granted,  limited  to  protect  and  manage  the  property  of  a 


MATTER  OF  CARTER.  409 

deceased,  until  his  will  could  be  forwarded,  all  parties  consent- 
ing. Howell  V.  Metcalfe,  2  Add.  848;  In  the  Goods  of  Sir 
Thomas  Casement,  Prerog.  Ct.  Dec.  12, 1884.  So,  again,  where 
a  will  was  lost  and  the  contents  unknown,  a  court  of  probate, 
under  its  general  power  to  administer  estates  and  to  issue 
letters  of  administration,  could  grant  administration  until  the 
original  will  should  be  found  and  brought  into  the  registry. 
In  the  Goods  of  Campbell,  2  Hagg.  655.  There  are  numerous 
other  precedents,  which  establish  that  the  former  courts  of 
probate  of  this  State  could  grant  limited  administration  in 
accordance  with  the  practice  of  the  ecclesiastical  courts.  Such 
is  the  **  usage  "  which,  I  take  it,  the  Court  of  Appeals  referred 
to  in  Martin  v.  Dry  Dock,  E.  B.  &  B.  R.  R.  Co.,  supra. 

For  the  reasons  indicated  I  should  have  been  of  the  opinion 
that  the  surrogate  could  have  granted  a  limited  administration 
in  this  cause  until  the  will  of  Edward  Carter  was  brought  to 
probate.  But  I  am  constrained  to  the  contrary  by  the  decision 
mentioned :  *^  Sententia  quae  tutissima  videbatur,  vicitj*  I 
am  never  disposed  for  one  moment  to  depart  from  the  orderly 
administration  of  justice  and  to  substitute  my  own  conceptions 
thereof  for  those  of  my  superiors.  I  will  assume  that  I  cannot 
grant  a  limited  administration  in  this  proceeding,  as  stated  in 
Kirwin  v.  Malone. 

But  the  applicant  is  entitled  to  some  relief  in  this  preceeding* 
Therefore,  unless  the  widow  takes  out  citation  on  the  will  filed 
within  twenty  days,  I  shall  reluctantly  grant  the  application 
for  letters  of  general  administration,  in  accordance  with  the 
later  practice  in  this  court  since  the  decision  in  Kirwin  v. 
Malone.  But  in  so  doing  I  shall  not  ignore  the  widow's  higher 
right  to  so  administer  if  she  invoke  it.  If  the  widow  elect  to 
administer,  she  will,  I  think,  have  thereby  rejected  the 
provisions  of  the  will  in  her  favor,  and  thus  she  may  lose  the 
greater  benefit  conferred  on  her  by  the  will.  Letters  of  gen- 
eral administration  as  prayed  for  will,  however,  not  issue  for 
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twenty  days  hereafter,  so  as  to  give  the  widow  an  opportunity 
to  take  out  citation  for  probate.  To  this  extent  the  motion 
for  a  stay  is  granted;  otherwise  it  is  denied.  Let  the  decree 
herein  be  settled  before  me  in  conformity  with  this  opinion  and 
on  the  usual  notice. 
Decreed  accordingly. 


Matter  of  the  Estate  of  Arthur  F.  SicrrH,  Deceased. 

iSurrogate'B  Court,  8t.  Latcrence  County,  October,  1911.) 

Marbiaob:  In  Genebal — Requisites  and  Vauxott — As  ArracTED  bt 
DoMBSTio  Relations:  Evidence  and  Questions  of  Law  and 
Fact — SumciBNOT. 

While  the  proylslon  of  section  19  of  the  Domestic  Relations 
Law  added  by  Laws  of  1901,  chapter  339,  that  "no  marriage 
claimed  to  have  been  contracted  on  or  after  the  first  day  of 
January,  1902,  within  this  state,  otherwise  than  in  this  article 
provided,  shall  be  valid  for  any  purpose  whatever,"  was  in  force 
a  common  law  marriage  by  oral  contract  was  impossible,  but  in 
the  absence  of  such  a  provision  such  a  marriage  was  valid  not- 
withstanding the  particular  directions  for  the  solemnization  of 
marriage  contained  in  the  Domestic  Relations  Law. 

Upon  the  repeal  of  said  section  19  by  chapter  742  of  the  Laws 
of  1907,  in  effect  January  1,  1908,  there  was  no  statutory  declara- 
tion of  the  Invalidity  of  a  marriage  contracted  otherwise  than 
as  prescribed,  the  legislative  intent  being  to  remove  the  absolute 
inhibition  of  common  law  marriages. 

Where  upon  the  hearing  of  a  proceeding  instituted  by  one  claim- 
ing to  be  the  widow  of  an  intestate,  for  the  revocation  of  letters 
of  administration  granted  to  his  father,  it  appears  that  their  rela- 
tions being  meretricious  began  while  section  19  of  the  Domestic 
Relations  Law  was  in  force  and  continued  until  the  time  of 
decedent's  death  in  1909;  that  they  wished  to  be  considered  hus- 
band and  wife,  kept  house  in  a  respectable  neighborhood  and  had 
children,    but   that   there    was   no   actual   contract   of   marriage 
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between  them  and  that  their  statements  to  the  contrary  to  third 
persons  were  made  merely  to  deceive,  the  petition  must  be  dis- 
missed. 
See  Note  on  Marriage  Mills  Surr.  IV.  187. 

Application  for  the  revocation  of  letters  of  administra- 
tion. 

Breen  &  Breen  (E.  C.  Emerson,  of  counsel),  for  petitioner. 

Abbott  &  Dolan  (Thomas  Spratt,  of  counsel),  for  re- 
spondent. 

Herriman,  S. — ^Arthur  F.  Smith  died  intestate  in  the  town 
of  Gouvemeur,  in  the  county  of  St.  Lawrence,  on  the  8th  day 
of  November,  1909. 

On  the  20th  day  of  November,  1909,  application  was  made 
by  his  father,  Isaac  J.  Smith,  for  letters  of  administration 
upon  the  estate,  the  petition  alleging  that  the  decedent  was  a 
resident  of  this  county  at  the  time  of  his  death  and  that  he 
left  the  petitioner  as  his  only  next  of  kin.  Letters  of  ad- 
ministration were  thereupon  issued  to  the  father. 

The  present  proceeding  is  an  application  by  a  petitioner 
calling  herself  Jessie  I.  Smith  and  claiming  to  be  the  widow 
of  the  decedent  for  the  revocation  of  the  letters  issued  to  the 
father,  upon  the  ground  that  she,  as  widow,  is  first  entitled 
to  administrator  the  estate,  and  also,  upon  the  ground  that  the 
decedent  was  not  a  resident  of  the  county  of  St.  Lawrence, 
but  resided  in  the  county  of  JefFerson  at  the  time  of  his  death. 
It  is  not  claimed  by  the  petitioner  here  that  she  and  the  de- 
cedent were  married  by  any  legal  or  religious  ceremony;  and 
the  respondent  objected  to  any  evidence  tending  to  show  a 
marriage  by  oral  contract  or  "  common-law  marriage,"  upon 
the  ground  that  such  a  marriage  is  no  longer  recognized  by 
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our  laWy  but  is  forbidden  by  the  Domestic  Relations  Law. 
This  objection  seems  to  me  to  be  untenable. 

Prior  to  the  enactment  of  chapter  889  of  the  Laws  of  1901 
there  was  no  doubt  as  to  the  validity  of  a  **  conmion-law 
marriage,''  so-called.  By  this  chapter  the  Domestic  Relations 
Law  was  amended  in  several  important  particulars  and  a  new 
section,  numbered  19,  was  added,  which  provided  that  **no 
marriage  claimed  to  have  been  contracted  on  or  after  the  first 
day  of  January,  nineteen  hundred  and  two,  within  this  state, 
otherwise  than  in  this  article  provided,  shall  be  valid  for  any 
purpose  whatever." 

While  this  provision  was  in  force,  a  **  common-law  mar- 
riage "  by  oral  contract  was  impossible ;  but,  without  this  pro- 
vision, such  a  marriage  would  be  valid,  notwithstanding  the 
particular  directions  for  the .  solemnization  of  marriage  con- 
tained in  the  statute. 

Meister  v.  Moore,  96  U.  S.  76.  In  this  case  the  court  said : 
'*  No  doubt,  a  statute  may  take  away  a  common  law  right ; 
but  there  is  always  a  presumption  that  the  Legislature  has  no 
such  intention,  unless  it  be  plainly  expressed.  A  statute  may 
declare  that  no  marriages  shall  be  valid  unless  they  are  sol- 
emnized in  a  prescribed  manner;  but  such  an  enactment  is 
a  very  different  thing  from  a  law  requiring  all  marriages 
to  be  entered  into  in  the  presence  of  a  magistrate  or  a  clergy- 
man, or  that  it  be  preceded  by  a  license,  or  publication  of 
banns,  or  be  attested  by  witnesses.  Such  formal  provisions 
may  be  construed  as  merely  directory,  instead  of  being  treated 
as  destructive  of  a  common  law  right  to  form  the  marriage 
relation  by  words  of  present  assent.  And  such,  we  think,  has 
been  the  rule  generally  adopted  in  construing  statutes  regulat- 
ing marriage.  Whatever  directions  they  may  give  respecting 
its  formation  or  solemnization,  courts  have  usually  held  a  mar- 
riage good  at  common  law  to  be  good  notwithstanding  the 
statutes,  unless  they  contain  express  words  of  nullity.' 
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By  chapter  74S  of  the  Laws  of  lOOT,  taking  effect  January 
If  1908,  section  19  of  the  Domestic  Relations  Law  was  re- 
pealed, leaving  that  law  without  any  declaration  that  a  mar- 
riage contracted  otherwise  than  as  prescribed  should  be  in- 
valid, and  showing  that  the  Legislature  intended  to  remove 
the  absolute  inhibition  of  such  marriages. 

The  next  question  is,  were  this  man  and  this  woman  hus- 
band and  wife  under  the  law?  Their  relations  began  while 
section  19  of  the  Domestic  Relations  Law  was  in  force,  but 
continued  down  to  the  time  of  the  decedent's  death.  It  is 
apparent  from  the  evidence  that  they  wished  to  be  consid- 
ered as  husband  and  wife.  They  kept  house  in  a  respectable 
neighborhood.  Two  children  were  born  to  them,  one  in  1906, 
the  other  in  1908.  In  August,  1907,  they  stated  to  the  wit- 
nesses, Mr.  and  Mrs.  Austin,  that  they  were  then  married, 
and  deceased  stated  ^*  that  he  had  papers  to  show  it.''  There 
is  no  pretense  that  the  latter  part  of  this  statement  is  true, 
but  his  making  it  would  tend  to  show  that  he  considered  such 
^  papers "  necessary.  In  the  same  month  he  stated  to  the 
witness  Spencer  that  Jessie  was  his  wife.  In  several  in- 
stances he  stated  to  real  estate  owners  and  agents,  upon  rent- 
ing a  house,  that  the  petitioner  was  his  wife.  But  these  and 
the  other  similar  acts  and  declarations  shown  by  the  evidence 
are  competent  only  as  teflding  to  sustain  the  inference  that 
there  was  really  an  actual  contract  of  marriage  between  the 
petitioner  and  the  decedent.  A  man  and  woman  may  deceive 
their  relatives,  friends,  neighbors  and  the  public  generally, 
into  the  belief  that  they  are  husband  and  wife,  but  they  must 
not  themselves  be  deceived;  and  the  force  of  declarations  and 
conduct  from  which  a  marriage  might  be  inferred  is  entirely 
destroyed  by  proof  that  the  man  and  woman,  in  the  privacy 
of  their  own  hearts,  did  not  consider  that  a  marriage  had 
been  had.  Such  proof  seems  to  me  to  have  been  made  in  this 
case* 


414      SURROGATE'S  COURT  REPORTS. 

At  the  time  of  the  birth  of  their  first  child,  the  petitioner 
told  Mrs.  Rose  Austin,  an  aunt,  that  Arthur  F.  Smith  was 
the  father  of  this  child,  and  that  he  had  agreed  to  marrj 
her.  She  said  that  she  was  not  married  at  that  time.  Their 
relations  being  then  meretricious,  it  is  presumed  that  they 
continued  to  be  of  that  character.  Shortly  after  the  death 
of  Arthur  F.  Smith,  the  petitioner  declared,  on  several  occa- 
sions, that  she  and  Arthur  were  not  married;  and  on  one  of 
these  occasions  she  said :  ^'  I,  on  my  bended  knees,  pleaded 
with  Arthur,  only  last  week,  to  marry  me,  but  he  has  put  it 
off  too  long,  too  long." 

It  is  apparent  from  the  whole  testimony  that  there  was  no 
actual  contract  of  marriage  between  the  petitioner  and  Arthur 
F.  Smith,  and  their  statements  to  the  contrary  to  third  per- 
sons were  made  merely  to  deceive. 

Under  these  circumstances  I  am  compelled  to  hold  that  the 
petitioner  is  not  the  widow  of  the  decedent. 

As  to  the  residence  of  Arthur  F.  Smith  at  the  time  of  his 
death,  the  evidence  fully  justifies  the  holding  that  he  was  a 
resident  of  the  county  of  St.  Lawrence  at  that  time. 

The  petition  is  dismissed.  Proposed  findings  and  decree 
may  be  submitted  for  settlement  on  two  days'  notice.  Coun- 
sel may  make  such  suggestions  as  they  see  fit  in  regard  to 
the  costs  of  the  proceedings  upon  the  settlement  of  the  decree* 

Decreed  accordingly. 
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Matter  of  the  Contested  Will  of  John  Hock. 

t 

(Surrogate 9  Court,  New  York  County,  October,  1911.) 

Examination  of  Witnesses — Cboss-Examination — Oboss-Ezamina- 
TiON  OF  Expert  Witnesses — May  Show  Dissent  from,  but  not 

AOBEEMENT   WITH,  TECHNICAL  WrTTEBS. 

Wills:  Disposal  by  Will;  Testamentaby  Capacity — ^Evidence — 
Facts  in  General  Held  Sufficient;  Mistake,  Fbaud  and  Undue 
Influence — Evidence — Facts  in  General  Held  Sufficient:  Pro- 
bate, Establishment  and  Annulment — Probate — Procedure; 
Trial — In  General;  Evidence — Examination  of  Witnesses — 
Right  to  Discredit  Witnesses — "  Surrogates'  Witnesses." 

On  April  27,  1010,  a  man  about  seventy  years  of  age  who  could 
not  read  nor  write  otherwise  than  to  sign  his  name  duly  executed 
his  last  win  and  testament  and  a  codicil  thereto.  On  May  ninth, 
he  was  adjudged  Insane  and  committed  to  a  State  hospital  and 
on  June  second  died  of  pneumonia.  An  autopsy  disclosed  that 
he  was  afflicted  with  a  very  rare  species  of  tumor  In  the  brain 
and  the  testimony  of  the  physicians  attached  to  the  hospitals 
established  that  the  condition  of  the  brain  did  not  necessarily 
occasion  Insanity  until  the  premortal  symptoms  set  in  and  that 
ordinary  mental  condition  might  coexist  with  the  various  stages 
of  growth  of  tumors  in  the  brain.  In  a  proceeding  to  probate 
said  will  and  codicil,  contested  by  grandchildren  upon  the  ground 
of  want  of  testamentary  capacity  because  of  insanity  and  that 
undue  influence  had  been  exerted  on  the  testator,  it  further  ap- 
peared that  testator  all  his  life  had  been  of  average  Intelligence, 
though  in  waning  health  at  the  time  of  the  execution  of  the 
instruments  in  question,  and  that  possibly  he  had  occasional  de- 
lusions as  to  matters  in  no  way  connected  with  the  will  and 
codicil;  and  there  was  also  testimony  as  to  unrelated  Instances 
of  eccentricity,  but  there  was  no  proot  as  to  decedent's  normal 
manner,  habits  and  conduct.  The  subscribing  witnesses  to  both 
instruments  were  the  same  persons  and  strangers  to  the  testator. 
Held,  that  the  evidence  failed  to  sustain  the  allegation  of  want  of 
testamentary  capacity. 

Evidence  to  support  contestants'  allegations  of  undue  influence 
considered  and  held  insufficient 

A  surrogate  may  strike  out  the  answers  of  a  medical  expert 
given   on   cross-examination   to   the   effect   that   he  agreed   with 
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statements  of  medical  authors  read  to  him  by  coansel,  bat  answers 
to  the  effect  that  the  witness  did  not  agree  with  the  particular 
authors  read  to  him  may  be  permitted  to  stand  where  permission 
is  accorded  to  recall  the  witness. 

Where  the  contestants  call  witnesses,  named  in  a  notice  or  order* 
under  section  2618  of  the  Code  of  Civil  Procedure,  other  than 
the  subscribing  witnesses,  they  are  bound  by  their  testimony, 
except  in  cases  of  surprise  under  the  ordinary  rules  of  oTidenca 
As  to  the  subscribing  witnesses  whom  the  proponent  \a  obliged 
to  call  the  rule  is  different. 

Although  a  probate  proceeding  is  in  rem,  a  contested  probate 
is  a  trial  of  an  issue  of  fact  and  ought  to  be  subject  to  the  rules  of 
other  trials;  and  the  parties  should  hare  all  the  pririleges  and 
rights  accorded  to  other  parties  on  the  trial  of  issues  of  fact 

If  it  is  the  duty  of  the  surrogate  to  examine  witnesses  named 
by  contestants  in  a  notice  or  order  procured  und^  section  2618 
of  the  Code  of  Civil  Procedure,  in  default  of  an  examination  by 
the  parties,  he  should  not  delegate  such  duty  and  vriU  not  ord«r 
proponents,  against  their  will,  to  examine  such  witnesses. 

Pkoceediko  to  probate  a  last  will  and  testament. 

Jacob  Walz  (Grant  Hoemer,  of  counsel),  for  proponent. 

Gilbert  H.  Montague,  for  contestants. 

H.  W.  Richardson,  for  Julia  Hock. 

E.  J.  Tinsdale,  special  guardian  for  Mary  Hock. 

George  W.  Olvany,  special  guardian  for  Frank  Hock. 

FowLEK,  S. — ^The  papers  propounded  in  this  cause  as  the 
will  and  a  codicil  thereto  of  John  Hock  were  executed  on  the 
87th  day  of  April,  1910,  in  the  city  of  New  York,  in  the 
house  where  John  Hock  then  lived.  The  will  and  codicil 
were  attested  by  the  lawyer  who  drafted  them  and  by  two 
other  attesting  witnesses,  both  strangers  to  John  Hock  before 
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the  attestation  in  question.  The  formal  execution  of  the 
papers  propounded  corresponds  in  detail  with  the  require- 
ments of  the  Statute  of  Wills.  The  evidence  of  the  subscrib- 
ing witnesses,  although  they  were  strangers  to  the  testator,  is 
sufficient,  standing  alone,  to  establish  the  execution  of  the  will 
and  codicil.  Marx  v.  McGlynn,  88  N.  Y.  857.  The  surrogate 
saw  these  witnesses,  and  they  seemed  to  be  intelligent  and 
truthful.  They  had  no  sinister  object  to  subserve  in  acting 
as  attesting  witnesses  to  the  papers  in  question. 

The  objections  to  the  probate  in  this  proceeding  are  taken 
by  Bessie  Hock  and  Frank  Hock,  the  grandchildren  of  the 
testator.  They  are  the  children  of  a  deceased  son.  Appar- 
ently their  mother,  testator's  daughter-in-law,  has  also  filed 
objections  to  the  will  and  codicil,  she  having  been  cited  to 
attend  the  probate. 

The  will  in  controversy  leaves  the  testator's  estate  to  his 
only  surviving  son,  Jacob,  and  it  nominates  Jacob  sole  execu- 
tor. The  codicil,  bearing  date  on  the  same  day  as  the  will, 
bequeaths  $100  to  each  of  his  daughters-in-law,  and  to  his 
grandchildren,  Bessie  and  Frank  Hock,  $50  and  $100,  re- 
spectively. Otherwise  it  confirms  and  ratifies  the  will.  The 
attesting  witnesses  to  both  instruments  propounded  are  the 
same  persons. 

Just  prior  to  the  execution  of  the  papers  propounded,  John 
Hock  appears  to  have  placed  all  of  his  personal  property  in 
this  jurisdiction,  consisting  of  money  in  savings  banks,  in  the 
names  of  his  son,  Jacob,  and  himself,  to  be  held  for  their 
joint  account.  If  such  transfers  were  complete  to  carry  title 
to  Jacob,  which  I  doubt  (Matter  of  Bolin,  186  N.  Y.  177; 
Estate  of  Laetitia  M.  Myers,  N.  Y.  L.  J.,  April  21,  1911, 
opinion  of  Surrogate  Cohalan,  and  their  validity  is  not  in- 
volved in  this  proceeding),  it  would  seem  as  if  there  were  no 
personal  property  of  testator  which  will  pass  under  the  will 
and  codicil  in  controversy.    Substantialy  all  the  residue  of  John 
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Hock's  estate  consists  of  a  house  and  lot  in  the  State  of  New- 
Jersey.  It  is  of  no  great  value.  Neither  the  will  nor  the 
codicil  contains  a  power  of  sale  to  the  executors.  Notwith- 
standing this  situation  of  the  estate,  testimony  taken  on  the 
hearing  in  this  matter  consumed  some  sessions  of  the  courts 
all  the  parties  to  the  cause  insisting  that  the  probate  proceed- 
ing was  a  matter  of  right  and  the  surrogate's  jurisdiction 
complete.  The  surrogate  has  proceeded  on  this  assumption 
(Matter  of  Davis,  18S  N.  Y.  468),  despite  the  proofs  of  the 
situation  of  the  estate  given  in  evidence. 

The  objections  to  probate  are  founded  on  the  common  alle- 
gations of  intestability  and  undue  influence,  and  the  proofs 
given  in  on  these  points  by  both  proponent  and  contestants 
are  most  voluminous.  Contested  wiUs  have  become  so  common 
as  to  greatly  resemble  the  former  course  of  probate  in  solemn 
form,  where  the  proponents  were  compelled  by  a  caveat  to 
give  evidence  in  detail  and  under  oath  of  all  matters  relating 
to  the  factum  of  will.  The  evidence  of  the  contestants  is, 
under  the  present  practice,  oftentimes  so  insufficient  as  to 
relieve  the  proponents  of  the  necessity  of  giving  what  Surro- 
gate Bradford  accurately  terms  ^*  adminicular  proofs "  to 
support  the  probate.  This  case  is  hardly  such  an  instance 
as  that  suggested  as  too  conunon  practice,  but  in  this  cause 
it  seems  to  the  surrogate  that  contestants'  proofs  fall  far 
short  of  those  which  justly  authorize  the  surrogate  to  dis- 
turb the  will  of  the  dead.  Such  proofs  ought  to  be  ir- 
resistible. Whenever  their  effect  is  doubtful  in  law,  or  when 
the  proofs  are  unrelated  to  the  precise  allegations  stated  in  the 
objections  to  probate,  the  presumption  should  be  for  the  will, 
if  the  factum  of  will  is  otherwise  established.  In  this  cause 
John  Hock,  the  alleged  testator,  appears  from  the  testimony 
to  have  been  an  illiterate  man,  following  very  respectably 
throughout  his  life  the  vocation  of  a  peddler,  in  which  he 
accumulated   some   little   estate.     For   some   time  before  the 
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execution  of  the  paprs  propounded,  Jacob  Hock,  the  only 
surviving  son  of  the  testator,  lived  with  John  Hock  in  the  same 
house  or  in  the  same  household.  Jacob's  young  children 
throughout  this  period  seem  to  have  been  the  chief  objects  of 
the  testator's  constant  solicitude.  As  they  were  deprived  of 
the  care  of  their  mother  by  reason  of  a  mental  malady  which 
confined  her  to  a  distant  place,  the  grandfather,  John  Hock, 
seems  to  have  stood  to  Jacob's  children  in  loco  parentis. 
Such  care  as  he  could  give  them  John  Hock  intelligently 
gave.  His  anxiety  for  their  superior  education  was  exempli- 
fied by  testimony,  showing  his  interest  to  the  last  of  his  life 
in  securing  for  these  children  a  good  school,  and  it  is  very 
significant  of  testator's  real  interest  in  life.  In  fact,  his  son 
Jacob  and  Jacob's  children  were  the  closest  companions  of  the 
testator's  life;  they  constituted  his  family  as  none  else  did. 
The  children  of  his  deceased  son  and  their  mother,  however 
friendly  their  relations  with  John  Hock,  were  not  of  his  im- 
mediate household  at  the  time  the  will  was  made.  They  were 
not  the  companions  of  his  daily  existence  or  equally  the  ob- 
jects of  the  testator's  solicitude  or  interest  in  his  lifetime. 
This  is  reasonably  clear  from  the  proofs  bearing  on  the  testa- 
tor's circumstances  and  family  relations.  It  is  by  such  proofs 
as  these  that  the  surrogate  is  enabled  to  ascertain  whether 
or  not  papers  propounded  as  wills  are  in  accord  with  testator's 
pronounced  intentions  in  causes  where  undue  influence  or 
want  of  capacity  is  charged  by  contestants. 

In  this  particular  cause  intestability  and  undue  influence, 
although  inconsistent  allegations,  are  both  charged  by  con- 
testants. While  the  testator  had  an  undoubted  right  to  do 
what  he  pleased  with  his  own,  if  want  of  testamentary  capacity, 
or  moral  coercion,  amounting  in  law  to  undue  influence,  is  here 
established  by  contestants,  the  papers  propounded  as  John 
Hock's  will  are  not  entitled  to  probate. 

Concerning  the  allegation  of  want  of  testamentary  capacity, 
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it  appears  that  John  Hock  was  about  sixty-eight  years  of  age 
when  the  papers  propounded  were  executed.  He  seems  to 
have  been  of  average  intelligence  through  life,  but  in  waning 
health  when  he  affixed  his  signature  to  the  will  and  codicil. 
His  ability  to  sign  his  name  was  the  extent  of  his  literary 
accomplishments,  as  he  could  neither  read  nor  otherwise  write. 
Much  testimony  was  .given  by  contestants  bearing  on  the 
mental  peculiarities  of  testator,  but  no  evidence  appears  as 
to  testator's  normal  conduct  in  life,  so  that  the  surrogate  is 
unable  to  determine  that  such  peculiarities  are  in  his  case 
abnormal  or  even  evidential  of  mental  disorder.  A  brusque, 
rough  manner  which  is  natural  to  one  person  indicates  nothing 
but  mental  health  to  him,  whereas  such  roughness  in  a  person 
habitually  gentle  and  refined  may  have  a  totally  different 
significance.  It  is  not  the  abstract  act  or  feeling  which  con- 
stitutes a  symptom;  it  is  the  departure  from  the  normal. 
Without  proof  of  the  normal  condition  of  testator,  how  is  the 
surrogate  to  determine  whether  the  eccentricities  of  a  testator 
are  normal  or  abnormal?  In  this  cause  unrelated  instances 
of  eccentricity  have  no  legal  sequence  without  proof  of  the 
normal  manners,  habits  and  conduct  of  John  Hock  through- 
out his  hard-working  life.  Mudway  v.  Croft,  S  N.  C.  488.  In 
the  foreign  case  just  cited  the  conclusions  concerning  the  legal 
effect  of  eccentric  conduct  as  bearing  on  testability  are  worked 
out  with  precision  and  thoroughness,  and  the  conclusions  in 
question  commend  themselves  to  my  judgment.  Probate  courts 
are  alike  the  world  over;  their  probate  jurisdiction,  unlike 
the  civil  jurisdictions  of  other  tribunals,  has  usually  a  common 
origin  and  early  history,  and  the  exercise  of  all  probate  juris- 
dictions operates  on  like  conditions  and  under  like  circum- 
stances. Thus  the  foreign  judgments  of  probate  courts  have  a 
cogency  in  testamentary  causes  in  this  country  which  other 
foreign  judgments  do  not  have  on  our  domestic  courts.  Sur- 
rogate Bradford,  facile  princeps  of  the  probate  officers  of  this 
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country,  and  the  Court  of  Appeals  of  this  State  have  fre- 
quently resorted  in  testamentary  causes  to  other  probate  jur- 
isdictions for  light  and  illustration.  Such  high  precedents 
seem  to  me  to  be  founded  in  good  reason.  The  opinion  of 
Sir  H.  Jenner  Fust  in  Mudway  v.  Croft  is  such  a  one  as  de- 
serves attention  in  any  testamentary  cause  involving  proofs 
of  eccentricity  and  their  legal  effect.  The  opinions  of  this 
learned  judge  are  frequently  cited  by  both  Surrogate  Brad- 
ford and  the  Court  of  Appeals  of  this  State. 

It  is  certainly  impossible  to  compare  the  eccentricities  of 
John  Hock  with  those  of  the  average  man,  for  no  such  man 
exists,  except  in  imagination.  Without  precise  proofs  of 
John  Hock's  ordinary  habit  of  mind  and  body  it  is  impossible 
for  the  surrogate  to  say  whether  unrelated  instances  of  ec- 
centricity in  his  case  have  or  have  not  a  bearing  on  John 
Hock's  mental  condition  on  the  day  the  testamentary  papers 
were  executed.  The  surrogate  cannot,  therefore,  attach  much 
importance  to  this  branch  of  the  contestants'  proofs  in  this 
cause.    They  are  too  unrelated. 

There  was  also  evidence  given  in  this  matter  of  some  pos- 
sible delusions  on  the  part  of  John  Hock,  not  at  the  precise 
moment  of  testamentation,  but  at  a  time  when  John  Hock  was 
undoubtedly  managing  his  ordinary  affai)rs,  looking  after 
Jacob's  children  and  able  to  take  care  of  himself.  If  we  as- 
sume that  the  testimony  bearing  on  the  alleged  delusions  of 
John  Hock  establishes  such  delusions,  and  on  that  point  there 
is  grave  doubt,  as  the  testimony  is  not  very  clear,  what  is  the 
effect  of  such  delusions  on  the  mental  capacity  of  John  Hock 
at  the  moment  of  testamentation?  It  is  not  enough  to  estab- 
lish occasional  delusions  of  a  testator;  they  must  in  some  way 
enter  into  the  will  itself  in  order  to  have  legal  consequences. 
The  will  complained  of  must  be  the  actual  offspring  of  the  de-* 
lusion;  otherwise  the  two  things  stand  unconnected.  It  is 
not  apparent,  if  we  assume  that  John  Hock  had  several  de-^ 
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lusions  as  to  matters  not  connected  with  his  will,  that  the  con- 
testants have  in  any  way  established  in  this  cause  that  the  will 
was  their  offspring.  In  so  far  as  such  delusions  show  general 
weakened  mentality,  they  may  have  some  indirect  consequence 
in  view  of  subsequent  events,  but  in  that  connection  only. 

We  now  come  to  the  serious  point  in  this  cause.  The  will 
and  testament  propounded  were  executed  by  John  Hock  on 
the  27th  day  of  April,  1910.  On  the  8th  day  of  May,  1910, 
John  Hock,  the  testator,  was  taken  away  from  his  home  to 
Bellevue  hospital,  and  upon  the  9th  day  of  May,  1910,  he 
was  adjudged  insane  and  committed  by  a  justice  of  the  Su- 
preme Court  to  the  Manhattan  State  hospital.  Ward's  Island, 
where  he  was  taken  May  11,  1910.  On  June  S,  1910,  John 
Hock  died.  Thirteen  and  one-half  hours  after  death  an  au- 
topsy on  the  body  of  John  Hock  was  performed  by  the  super- 
intendent of  the  Manhattan  State  hospital  by  consent  of  Jacob 
Hock,  the  son  and  principal  beneficiary  under  the  will  of  John 
Hock.  If  Jacob  Hock  had  been  fearful  of  consequences  he 
would  have  withheld  his  assent  to  such  autopsy.  Fortunately 
he  did  not. 

The  medical  evidence  given  in  by  the  contestants  was,  in 
the  main,  furnished  by  the  physicians  attached  to  the  hospi- 
tals.    In   the   course   of  the   examination   of  the   physicians 
certain  hospital  records  were  allowed  to  be  used  by  the  phy- 
sician who  made  them  to  refresh  his  recollection,  in  accord- 
ance with'  the  rule  that  where  shown  to  be  true  at  the  time 
made  and  that  the  witness  has  no  independent  recollection  of 
the  facts  a  memorandum  itself  may  be  read  in  evidence,  but 
the  hospital  record  itself  was  not  allowed  in  evidence.     Such 
course  seems  to  have  been  consistent  with  the  authorities  on 
that  head.     Guy  v.  Mead,  2S  N.  Y.  466.     It  seemed  to  the 
surrogate  that  the  records  of  the  hospital  were  not  entitled 
to  be  regarded  as  public  records  and  to  be  received  as  evidence 
of  the  facts  therein  stated.     Immediately  after  this  ruling 
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the  case  of  Levy  v.  J.  L.  Mott  Iron  Works,  143  App.  Div. 
7,  appeared  in  the  reports,  and  that  adjudication,  if  known, 
would  have  constrained  the  surrogate  in  any  event  to  reach 
the  conclusion  he  had  just  applied  in  this  cause.  But  as  both 
parties  to  the  controversy  constantly  invoked  the  records  of 
the  Manhattan  State  hospital,  first  objecting  to  them  and 
then  insisting  on  them  in  turn,  they  finally  consented,  upon 
being  reminded  of  this  inconsistency,  that  the  records  of  the 
Manhattan  State  hospital,  including  the  result  of  the  au- 
topsy, should  be  received  in  evidence  before  the  surrogate, 
without  objection.     This  was  accordingly  done« 

In  the  course  of  the  cross-examination  of  the  medical  ex- 
perts put  on  the  stand  by  contestants  the  proponent's  counsel 
read  to  the  witnesses  extracts  from  medical  works  of  author- 
ity and  asked  if  they  did  not  express  opinions  different  from 
those  testified  to  by  the  witness  on  the  stand.  Upon  the  mo- 
tion of  the  guardian  for  infants  the  surrogate  excluded  and 
struck  out  parts  of  these  extracts  where  the  medical  witness 
stated  that  he  did  agree  with  them.  It  is  sometimes  the  cus- 
tom on  trials  of  this  character  to  resul  from  medical  books 
written  by  eminent  physicians,  and  ask  whether  or  not  authors 
whom  the  witness  admitted  to  be  good  authority  have  not 
expressed  opinions  different  from  that  given  upon  the  stand. 
In  such  cases  the  reference  is  not  for  the  purpose  of  making 
the  statments  in  the  books  evidence  before  a  jury,  but  solely 
for  the  purpose  of  ascertaining  the  weight  to  be  given  to  the 
testimony  of  the  witness.  The  extent  to  which  such  exami- 
nation may  go  has  been  held  discretionary  with  the  court, 
and  there  is  no  well  founded  objection  to  it.  Egan  v.  Dry 
Dock,  E.  B.  &  B.  R.  R.  Co.,  1«  App.  Div.  666,  670,  671. 
But  the  questions  and  answers  in  this  cause  did  not  always 
agree  strictly  with  the  line  of  authority  mentioned.  In  some 
instances  portions  of  medical  books  were  read  from  by  cross- 
examiner,   and  witness  was   asked  if  he  subscribed  to   such 
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opinions  and  he  stated  that  he  did  not.  The  extracts  in 
question  were  generally  reached  by  the  inductive  method. 
Now,  it  is  well  established  that  a  party  calling  an  expert  can- 
not read  from  medical  works  on  inductive  science  and  ask  his 
expert  if  he  agrees  with  the  statement  of  the  author  or  if  it  ac- 
cords with  his  experience.  Foggett  v.  Fischer,  28  App.  Div. 
207 ;  Pahl  v.  Troy  City  R.  R.  Co.,  81  id.  808.  The  distinc- 
tion is  undoubtedly  narrow.  It  is  adverted  to  in  McEvoy 
V.  Lommel,  78  App.  Div.  824.  The  surrogate,  therefore, 
struck  out  all  the  answers  of  the  experts  on  cross-examination, 
which  were  to  the  effect  that  they  agreed  with  the  statements 
of  medical  authors  read  to  them  by  the  cross  examiner.  When 
the  answers  were  to  the  effect  that  the  expert  witness  did 
not  agree  with  the  particular  authors  read  to  him,  the  answers 
were  allowed  to  stand,  but  permission  was  given  to  recall  the 
medical  witnesses  if  counsel  so  elected.  This  result  may  not 
be  quite  fair  to  the  cross-examiner,  as  he  is  bound  by  un- 
favorable answers  and  gets  no  advantage  of  the  favorable  an- 
swers of  the  expert,  but  the  ruling  seems  to  be  in  line  with 
the  authorities  quoted.  However,  in  the  conclusion  arrived 
at  in  this  clause  the  surrogate  excluded  from  consideration 
the  extracts  from  any  medical  authority  not  produced  on 
the  stand. 

It  is  now  necessary  to  review  briefly  the  elaborate  medical 
testimony  given  in  on  the  hearing.  The  testimony  of  the 
physician  at  Bcllcvue  was  to  the  effect  that  John  Hock  was 
suffering  from  senile  psychosis  (which  in  the  vernacular  is 
nothing  but  senile  degeneration),  and  that  John  Hock,  by 
reason  thereof,  was  of  unsound  mind  on  the  8th  or  9th  of 
May,  1910.  A  very  able  and  really  learned  cross-examina- 
tion of  the  medical  experts  on  the  part  of  counsel  (more  pro- 
found than  the  importance  of  the  cause  warranted,  as  nothing 
whatever  may  be  affected  by  the  decree,  the  testator  having 
left  apparently  no  personal  property  and  the  land  devised 
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by  the  will  being  in  New  Jersey)  showed  that  the  physician 
at  Bellevue  had  little  opinion  upon  the  duration  of  the  dis- 
order affecting  John  Hock.  It  might,  according  to  his  testi- 
mony, have  been  of  brief  duration,  indeed  of  a  duration  so 
brief  as  not  to  include  the  date  on  which  the  will  propounded 
was  executed. 

The  physicians  at  the  Manhattan  State  hospital  were  in 
a  good  position  to  give  testimony  of  weight.  It  appears  from 
their  testimony  that  John  Hock  was  afflicted  with  a  very  rare 
species  of  tumor  in  the  brain,  glioma  of  the  corpus  caUosum, 
some  twenty  instances  only  of  which  are  known  to  science. 
John  Hock,  however,  it  is  to  be  noted,  died  of  pneumonia. 

The  first  diagnosis  at  the  Manhattan  State  hospital  seems 
to  have  revealed  that  John  Hock  was  afflicted  with  some  sort 
of  hemiplegia  or  paralysis,  but  nothing  definite  was  proved 
as  to  its  origin  or  as  to  the  date  it  first  occurred,  and  one 
physician  stated  on  the  stand  that  all  of  his  professional  diag- 
noses amounted  to  nil  in  view  of  the  autopsy  on  the  body  of 
John  Hock.  The  testimony  of  the  Manhattan  medical  au- 
thorities seems  to  the  surrogate  to  completely  nullify  the  tes- 
timony of  the  Bellevue  physician  to  the  effect  that  John  Hock 
was  afflicted  with  senile  dementia^  and  to  establish  that  John 
Hock's  sole  mental  malady  was  occasioned  by  the  tumor  be- 
fore mentioned.  The  substance  of  the  competent  but  very 
technical  medical  testimony  given  in  on  the  hearing  seems, 
when  translated  into  common  speech,  to  establish  the  follow- 
ing facts,  namely,  that  a  tumor  in  the  brain  does  not  neces- 
sarily occasion  insanity  until  the  premortal  symptoms  set  in, 
and  that  the  breakdown  from  this  disorder  may  be  sudden 
and  complete,  and  at  a  late  stage  of  the  patient's  existence. 
During  the  progress  of  the  disease  the  functions  of  the  brain 
often  adapt  themselves  to  the  pressure  occasional  by  the 
tumor,  and  thus  ordinary  mental  conditions  may  coexist  with 
the  various  stages  of  the  growth  of  tumors  in  the  brain.     That 
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such  is  the  beneficent  course  of  nature  is  a  matter  of  conunon 
observation,  which  in  ordinary  matters  could  be  established 
without  resort  to  expert  testimony.  The  physicians  at  Belle- 
Yue  hospital  would  not  and  did  not  state  that  the  disease 
which  possessed  John  Hock  in  the  end  had  necessarily  any 
retroactive  cause  which  impaired  John  Hock's  ordinary  men- 
tal faculties  on  the  day  he  made  his  will.  Such,  it  seems  to 
the  surrogate,  is  the  effect  of  the  ponderous  medical  testi- 
mony when  translated  into  the  forms  of  our  common  speech. 
It  is  obvious  that  the  testimony  leaves  a  hiatus  or  gap  in  the 
contestants'  testimony  which  the  surrogate  is  not  at  liberty 
to  supply  by  an  inference  of  his  own. 

The  testimony  of  John  Hock's  own  physician  disclosed 
nothing  of  any  consequence  concerning  a  specific  mental  mal- 
ady. To  him  John  Hock  was  ill,  of  what  he  seems  to  be 
uncertain.  This  physician,  however,  was  a  therapeutist  and 
confessedly  inexpert  on  mental  disorders,  nor  did  his  testi- 
mony go  to  the  day  the  testamentary  papers  were  executed. 
His  general  diagnosis  and  conclusions  seem  at  variance  with 
those  of  the  very  learned  physicians  put  on  the  stand  by  con- 
testants. These  were  the  witnesses  who  were  unquestionably 
qualified  as  experts  in  mental  derangements,  and  their  testi- 
mony did  not,  in  my  opinion,  aid  contestants. 

It  is  at  this  point  that  we  come  to  an  interesting  rule  of 
practice.  The  contestants  who  placed  on  the  stand  the  hos- 
pital staff  of  physicians  now  claim  that  they  are  not  their  wit- 
nesses and  that  they  are  not  bound  by  their  testimony  because 
such  witnesses  are  among  a  large  number  mentioned  in  a 
notice  and  order  procured  by  the  contestants  themselves  under 
section  2618  of  the  Code  of  Civil  Procedure.  The  contest- 
ants would  have  the  surrogate  ignore  the  effect  of  the  adverse 
testimony  of  any  witness  named  in  such  notice  or  order  and 
resort  to  other  evidence  offered  on  the  insanity  issue  so  as  to 
spell  out  in  that  way  intestability. 


MATTER  OF  HOCK.  427 

The  practice  of  filing  a  notice  for  the  exaniination  of  wit- 
nesses, before  the  surrogate  in  contested  probates  and  procur- 
ing an  order  therefor  based  on  such  notice,  has  been  for  a 
long  period  common  practice  in  this  jurisdiction,  and  it  has 
grown  out  of  all  relation  to  what  I  conceive  to  be  the  true 
meaning  of  section  2618  of  the  Code  of  Civil  Procedure.  A 
contestant  by  simply  filing  a  notice  for  the  examination  of 
witnesses  or  procuring  an  order  to  that  end  cannot  thereby 
give  such  witnesses  a  privileged  status. 

In  this  State  probate  by  the  rules  of  the  ecclesiastical 
courts,  which  once  guided  the  New  York  courts  of  probate, 
was  originally  made  in  two  forms  designated  as  ^*  probate 
in  common  form  "  and  ^^  probate  in  solemn  form."  Probate  in 
solemn  form  might  be  procured  by  the  interposition  of  a  caveat. 
Groodrich  v.  Pendleton,  4  Johns.  Ch.  549,  552,  558 ;  Vanderhey- 
den  V.  Reid,  Hopk.  Ch.  408 ;  revd.  Reid  v.  Vanderheyden,  5  Cow. 
780 ;  Bogardus  v.  Clarke,  1  Edw.  Ch.  866,  4  Paige,  6«8 ;  Heyer 
V.  Burger,  1  HofF,  Ch.  1,  IS.  These  cases  cited,  sufficiently  indi- 
cate the  former  use  of  the  caveat  in  probate  proceedings  in 
this  State.  When  the  original  jurisdiction  of  the  old  courts  of 
probate  devolved  wholly  on  the  surrogates,  section  11  of  chap- 
ter of  460  of  the  Laws  of  1837  was  passed  as  a  substitute 
probably  for  the  old  caveat.  It  is  extremely  doubtful  if  the 
act  of  1887  was  intended  to  go  beyond  the  old  caveat  or  do 
more  than  bring  about  a  probate  more  solemn  than  the  ordi- 
nary forms  of  law  required.  The  act  of  1887  provided  for 
the  examination  **  of  attesting  witnesses "  after  a  notice  to 
that  end  had  been  served.  Two  witnesses  in  common  probate 
sufficed,  but  after  such  a  notice  all  the  resident  witnesses,  no 
matter  how  many,  must  be  examined.  Robertson  v.  Caw,  3 
Barb.  410,  414 ;  Caw  v.  Robertson,  5  N.  Y.  125.  This  notice 
under  the  act  of  1837  was,  I  think,  intended  to  operate  as  a 
caveat,  and  to  have  no  such  extraordinary  effect  as  is  now 
claimed  for  it. 
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Chapter  1*9  of  the  Laws  of  1841,  however,  increased  the 
scope  of  section  11  of  chapter  460,  Laws  of  1887,  so  as  to 
make  it  apply  '^to  all  witnesses  whom  any  person  interested 
in  the  proof  of  a  will  shall  request  to  be  examined."  These 
statutes  of  1837  and  1841  were  ultimately  taken  into  sec- 
tion 2618  of  Part  II  of  the  Code  of  Civil  Procedure.  The 
effect  of  these  sections  has  been  since  held  to  inhibit  the  surro- 
gate from  granting  probate  without  the  examination  of  all 
the  witnesses  specified  in  a  notice  given  under  section  2618, 
Code  of  Civil  Procedure.  Hoyt  v.  Jackson,  2  Dem.  443,  446, 
446;  Matter  of  McGovem,  6  id.  424;  Matter  of  Beard,  41 
Hun,  89.  Such  a  notice  has,  therefore,  if  strictly  followed  in 
all  cases,  become  very  embarrassing  to  probate  procedure 
where  neither  side  produces  such  witnesses  or  seeks  to  examine 
them. 

Surrogate  Rollins  has  held  that  the  duty  of  producing  the 
witnesses  specified  in  the  notice  or  order  under  section  2618 
falls  on  proponents,  but  that  whether  they  are  to  be  examined 
by  proponents  or  contestants  is  in  the  discretion  of  the  surro- 
gate. He  has  held  also  that  if  either  party  fail  to  examine 
any  such  witness  it  is  the  duty  of  the  surrogate  himself  so  to 
do.  Hoyt  V.  Jackson,  2  Dem.  455,  456,  457.  The  rule  stated 
in  Hoyt  v.  Jackson  may  be  correct.  Surrogate  Rollins  was 
a  probate  judge  of  great  distinction  and  excellence.  But  if 
he  is  right,  why  is  probate  so  often  allowed  in  this  jurisdic- 
tion after  such  notice  without  the  examination  of  all  the  wit- 
nesses specified  in  such  notice  or  order?  If  the  statute  is  as 
mandatory  as  it  is  held  in  the  case  last  cited,  can  there  be  a 
constructive  waiver  of  its  provisions,  and  is  the  defect  in  the 
decree  of  probate,  if  such  witnesses  be  not  examined,  cured 
by  section  2473,  Code  of  Civil  Procedure,  except  in  collateral 
proceedings?  These  are  very  important  questions  of  prac- 
tice and  they  ought  to  be  set  at  rest,  and  not  left  as  they 
now  are. 
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I  am  inclined  to  hold  for  the  present,  or  until  it  is  regu- 
larly decided  by  some  competent  tribunal  to  the  contrary^ 
that  the  parties  may  waive  either  actually  or  constructively 
the  necessity  of  calling  any  **  surrogate's  witnesses  "  not  es- 
sential to  prove  the  factum  of  will,  and  to  give  to  the  statute 
in  question  such  construction  as  will  eiFectuate  what  I  con- 
ceive to  be  its  real  end  and  purpose. 

We  come  now  to  another  important  point  made  on  sec- 
tion 2618  of  the  Code  of  Civil  Procedure.  It  is  commonly 
claimed  in  this  jurisdiction  that  a  notice  or  order  under  sec- 
tion 2618  of  the  Code  of  Civil  Procedure  makes  all  the  wit- 
nesses speciiSed  under  that  section  ^^  surrogate's  witnesses," 
whatever  that  term  means.  As  it  is  common  practice  for 
contestants  to  place  the  names  of  all  their  witnesses  in  such 
a  notice  or  order  under  section  2618,  the  effect  of  such  con- 
tention, if  correct,  is  that  all  the  contestants'  witnesses  be- 
come surrogate's  witnesses,  so  called.  Contestants  claim  fur- 
ther that,  being  surrogate's  witnesses,  such  witnesses  are  ex- 
^  empt  from  all  the  ordinary  rules  of  evidence.  They  can  be 
impeached  at  will  and  are  not  subject  to  ordinary  disabilities. 
This  was  evidently  the  assumption  of  counsel  in  Hoyt  v.  Hoyt, 
112  N.  Y.  493,  613,  but  in  that  case  the  opinion  of  the  Court 
of  Appeals  lends  no  support  to  such  claim,  and  if  the  objection 
to  the  competency  of  such  witnesses  had  been  duly  taken  in 
that  case  below  it  is  apparent  it  would  have  been  sustained  by 
the  Court  of  Appeals. 

Certainly  when  a  party  and  not  the  surrogate  calls  to  the 
stand  the  witnesses  mentioned  in  such  a  notice  or  order,  the 
party  ought  not  thereby  to  be  relieved  from  the  ordinary  rules 
of  examination  or  evidence  usually  followed  in  courts  of  pro- 
bate. Until  admonished  by  a  higher  authority  I  will  not 
hold  that  a  party  placing  a  witness  other  than  an  attesting 
witness  on  the  stand  can  impeach  such  a  witness  at  pleasure 
in  the  Surrogate's  Court,  nor  will  I  hold  that  the  party  so 
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placing  the  witness  on  the  stand  is  not  bound  by  the  evidence 
of  any  witness  he  calls  (excepting  in  cases  of  surprise  under 
the  ordinary  rules  of  evidence).  The  ruling  on  this  point 
doubtlcfss  should  be  different  as  to  subscribing  witnesses,  for 
there  the  proponent  is  obliged  to  call  the  witness  (Estate 
of  Bogert,  4  Civ.  Pro.  441,  447;  affd.,  6  id.  128;  Matter  of 
Moore,  109  App.  Div.  766,  767 ;  Consdyea  v.  Walker,  *  Dem. 
123),  and  proponent  ought  not  always  to  be  bound  by  such 
testimony  against  the  will  in  such  a  case,  for  he  may  be  able 
to  prove  the  will  contrary  to  the  evidence  of  the  attesting  wit- 
nesses. But  in  the  case  of  a  "  surrogate's  witness "  other 
than  an  attesting  witness  no  such  reason  exists,  unless,  per- 
haps, the  surrogate  suo  motu  compels  the  proponent  or  con- 
testant to  examine  the  witness.  Whether  the  surrogate  can» 
as  intimated  in  Hoyt  v.  Ho^t,  5  Dem.  424,  order  proponents 
to  examine  hostile  witnesses  of  contestants  other  than  attesting 
witnesses,  because  such  witnesses  are  specified  by  contestants  in 
a  notice  or  order,  I  have  some  doubt  on  constitutional  grounds, 
for  then  the  proceeding  ceases  to  be  a  trial  and  becomes  an  in- 
quisition. Now,  although  a  probate  is  a  proceeding  in  rem, 
as  said  in  Hoyt  v.  Hoyt,  a  contested  probate  is  a  trial,  never- 
theless, of  an  issue  of  fact,  and  it  ought  to  be  subject  to  the 
rules  of  other  trials  in  this  State,  and  the  parties  to  such  a 
cause  should  have  all  the  privileges  and  rights  accorded  to 
other  parties  on  a  trial  of  an  issue  of  fact. 

I  myself  certainly  will  not  undertake  to  order  proponents 
against  their  will  to  examine  contestants'  witnesses  because 
they  are  named  by  contestants  in  a  notice  or  order  procured 
under  section  2618,  Code  of  Civil  Procedure.  If  the  duty 
is  on  the  surrogate  to  examine  such  witnesses,  in  default  of 
an  examination  by  the  parties,  as  stated  in  the  cases  cited, 
then  the  surrogate  ought  not  in  any  event,  in  my  judgment, 
to  delegate  the  duty,  but  he  should  perform  it  himself. 

In  view  of  what  has  just  been  stated  I  accordingly  hold 
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that  the  contestants  are  bound  by  the  testimony  of  the  hos- 
pital physicians  whom  they  themselves  called  to  the  stand, 
even  though  contestants  procured  the  names  of  such  physicians 
to  be  placed  in  a  notice  and  order  obtained  by  them  under  sec- 
tion 2618,  Code  of  Civil  Procedure.  The  testimony  of  such 
physicians  shows  conclusively  that  John  Hock  was  not  neces* 
sarily  insane  on  the  day  he  executed  the  testamentary  paper 
in  question,  or  rather  it  shows  that  the  nature  of  John  Hock's 
final  disorder  does  not  necessarily  imply  incompetency  on  the 
day  of  the  execution  of  said  will.  Having  thus  held,  it  next  be- 
comes the  duty  of  the  surrogate  to  consider  the  testimony  of 
the  lay  witnesses  called  by  the  contestants  to  prove  irrational- 
ity from  particular  acts  or  conduct.  Such  testimony  in  this 
cause  is  of  a  very  trifling  nature,  and  the  acts  and  conduct 
specified  are  too  insignificant  to  authorize  any  conclusion  of 
testator's  insanity. 

We  come  now  to  the  contestant's  allegation  that  John  Hock 
was  unduly  influenced  to  make  the  will  propounded.  It  haa 
been  pointed  out  in  a  decision  which  commends  itself  to  me  not 
only  because  it  binds  me,  but  because  of  its  logic,  that  an  al- 
legation of  undue  influence  is  inconsistent  with  an  allegation 
of  insanity.  Kinne  v.  Johnson,  60  Barb.  69.  Certainly  this 
must  be  so.  Undue  influence  presupposes  some  one  who  in  law 
may  be  influencd.  An  insane  person  or  one  non  compos  mentis 
may  not,  in  law,  be  influenced.  The  law  would  take  no  notice 
of  a  charge  of  influence  on  a  mens  insana.  The  two  allegations 
of  insanity  and  undue  influence  are  absolutely  inconsistent. 
Whether  there  may  be  different  degrees  of  compos  mentis  is, 
however,  questionable.  A  weakened  condition  of  mind  may  un- 
doubtedly be  considered  under  an  allegation  of  undue  in- 
fluence, but  in  order  to  make  out  undue  influence  the  mind 
to  be  acted  on  and  influenced  must  be  sane  in  law.  It  must  be 
a  legal  mind.  Whether  contestants  ought  not  in  such  a  case  as 
this,  where  there  is  a  plain  charge  of  insanity  on  the  one  hand 
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and  undue  influence  on  the  other,  to  elect  which  inconsistent 
issue  they  will  stand  on,  whether  on  insanity  or  undue  influence, 
and  not  try  to  prove  both,  should  perhaps  be  considered.  A 
contest  based  on  fraud  or  undue  influence  is  in  itself  integral 
and  sufficient,  and  the  allegation  may  charge  and  include  weak- 
ness of  understanding.  There  are  many  cases  in  probate  courts 
which  proceed  on  the  allegation  of  undue  influence  alone. 
Where  contestants  offer  to  prove  inconsistent  allegations,  one 
allegation  tends  to  nullify  the  other.  Yet  such  is  the  course 
taken  in  this  cause  and  in  many  others  of  a  like  nature.  Irre- 
spective of  the  inconsistency  noted,  I  find  no  sufficient  evidence 
to  support  contestants'  allegation  of  undue  influence  exerted  on 
and  over  John  Hock  in  respect  to  the  will  propounded  in  this 
proceeding.  As  to  the  allegation  that  John  Hock  was  insane 
or  incompetent  to  make  the  will  in  question  on  the  day  it  was 
executed,  it  has  not  been  supported  by  adequate  proofs.  Evi- 
dence of  the  weakness  of  John  Hock,  his  occasional  eccentrici- 
ties on  other  days  than  the  day  of  testamentation,  are  not  suf- 
ficient in  themselves  to  amount  to  insanity  or  to  defeat  his 
testamentary  intention  clearly  expressed  and  duly  attested 
under  the  Statute  of  Wills.  To  authorize  the  surrogate  to 
declare  insane  a  testator  who  has  all  his  long  life  been  sane 
because  he  happens  to  die  of  a  brain  disorder  is  a  stretch  of 
authority  which  cannot  be  sanctioned.  Insanity  of  testator, 
in  order  to  invalidate  a  will,  should  be  brought  home  with  pre- 
cision to  the  very  act  of  testamentation.  Retroactive  insanity 
should  not  be  inferred  from  a  subsequent  disorder.  The  is- 
sue in  this  proceeding  is  competency  or  incompetency  on  the 
day  the  will  was  executed.  Such  facts  are  susceptible  of  proof 
and  should  be  proved  with  precision.  This  has  not  been  done. 
The  adminicular  evidence  of  proponents  brought  in  after  the 
contestants  had  closed  was,  on  the  other  hand,  precise  and 
conclusive  enough  to  establish  that  John  Hock  possessed  testa- 
mentary capacity  on  the  day  he  made  his  will. 


MATTER  OF  HOCK.  4S8 

That  John  Hock  should  leave  his  little  property  to  the  son 
who  lived  with  him  is  not  unnatural.  This  son  and  his  chil- 
dren were  a  part  of  John  Hock's  daily  care  and  a  part  of  the 
household  maintained  by  him  in  life,  and,  so  far  as  John 
Hock  had  a  human  interest,  the  testimony  discloses  that  it 
was  confined  to  this  household.  Certainly  there  is  nothing  un- 
natural or  irrational  on  the  face  of  such  a  will. 

In  view  of  the  circumstances  of  the  estate  of  John  Hock 
given  in  evidence,  the  surrogate  would  have  been  perhaps 
justified  in  letting  the  case  stand  over,  notwithstanding  the 
rule  that  such  matters  do  not  go  to  the  jurisdiction  of  a 
probate  proceeding.  Matter  of  Davis,  182  N.  Y.  468.  Pro- 
vided the  transfers  to  Jacob  are  such,  the  will  here  operates 
immediately  on  nothing.  As  to  the  real  property  of  testator, 
it  lies  wholly  in  the  State  of  New  Jersey.  But  on  the  insistence 
of  the  parties  to  this  cause  it  has  been  heard  at  great  length 
and  with  close  attention,  with  the  result  which  I  have  in  this 
opinion  endeavored  to  indicate. 

Let  a  decision  and  decree  for  the  probate  of  the  papers  pro- 
pounded as  the  will  and  a  codicil  thereto  of  John  Hock  be 
submitted  to  me  for  my  signature.  The  guardian  of  the 
infants  and  proponents  are  entitled  to  costs. 

Decreed  accordingly. 
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Matter  of  Proving  the  Last  Will  and  Testament  of  Eugenb 

L.  Babcock,  Deceased. 

{Surrogates  Court,  Niagara  County,  October,  1911.) 

GHABniES — Statutobt  Rbstbicteons  as  to  Gitts — Restbigtion  against 
Gifts  within  Statutobt  Pebiod  Betobb  Death — Computino 
Pbbiod. 

TllfE^EXGLUDINO  FIBST  OB  LAST  DAT. 

Where  a  testator  made  his  will  on  the  sixth  day  of  February 
and  died  on  the  sixth  day  of  April  following,  the  will  was  not 
made  "at  least  two  months  before  the  death  of  the  testator'* 
and  a  bequest  to  a  benevolent  corporation  contained  therein  is 
invalid. 

Pboceeding  upon  the  probate  of  a  will. 

Stacy  D.  Behe,  for  proponent. 

S.  Wallace  Dempsey,  for  Home  for  the  Friendless,  a  legatee. 

A.  F.  Premus,  special  guardian  for  infant  parties. 

HiCKEY,  S. — ^This  is  a  proceeding  to  probate  the  last  will 
and  testament  of  Eugene  L.  Babcock,  deceased.  The  instru- 
ment offered  for  probate  was  made  and  executed  on  the  6th 
day  of  February,  1911.  On  the  6th  day  of  April  following, 
the  testator  died.  By  the  terms  of  his  will,  among  other  be- 
quests, he  gave  upon  the  death  of  his  wife  to  the  Home  for 
the  Friendless  at  Lockport,  a  benevolent  domestic  corpora- 
tion, the  sum  of  $600.  The  special  guardian  for  the  infant 
heirs  has  put  in  issue,  under  section  S624  of  the  Code,  the 
validity,  construction  and  effect  of  this  bequest;  and  it  is 
conceded  that,  unless   the  will   in  question  was   ^^made   and 
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executed  at  least  two  months  before  the  death  of  testator,'^ 
the  bequest  is  invalid.     Decedent  Estate  Law,  §  19. 

Section  80  of  the  Statutory  Construction  Law,  which  pre- 
scribes the  method  of  computing  time  in  cases  like  this,  is  as 
follows :  "  A  number  of  months  after  or  before  a  certain  date 
shall  be  computed  by  counting  such  number  of  calendar  months 
from  such  day  exclusive  of  the  calendar  month  in  which  such 
day  occurs  and  shall  include  the  day  of  the  month  in  the  last 
month  so  counted  having  the  same  numerical  order  in  days  of 
the  month  as  the  day  from  which  the  computation  is  made  un- 
less there  be  not  so  many  days  in  the  last  month  so  counted^ 
in  which  case  the  period  computed  shall  expire  with  the  last 
day  of  the  month  so  counted." 

The  Court  of  Appeals,  in  Ryer  v.  Prudential  Insurance 
Co.,  185  N.  Y.  6,  pronounced  this  statute  to  be  clear  and  plain ; 
and  both  parties  to  this  controversy  cite  and  rely  on  that  case 
as  an  authority  sustaining  their  respective  contentions.  With 
some  degree  of  reluctance  I  am  forced  to  admit  that  the 
statute  is  not  absolutely  clear  and  plain  to  me,  and  I  base  my 
decision  in  the  present  case  not  so  much  upon  a  clear  under- 
standing of  the  statute  as  upon  the  construction  given  it  by 
the  Court  of  Appeals  in  the  case  referred  to.  In  that  case 
plaintiff's  intestate  died  on  the  27th  day  of  April,  1901.  The 
insurance  policy  upon  his  life  provided,  among  other  things, 
that  "  no  suit  or  action  at  law  or  in  equity  shall  be  maintain- 
able with  respect  to  the  payment  of  this  policy,  unless  such 
suit  or  action  shall  be  commenced  within  six  months  next  after 
the  decease  of  the  person  insured  under  this  policy."  Suit 
to  recover  on  this  policy  was  commenced  on  the  twenty-eighth 
day  of  October  following  decedent's  death.  The  court  held 
that  the  action  was  not  commenced  within  six  months  after  the 
death  of  decedent  and  that  no  recovery  could,  therefore,  be 
had.  The  tweny-seventh  of  October  following  decedent's  death 
fell  on  Sunday,  and  it  was  contended  on  behalf  of  plaintiff 
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that  the  action  having  been  commenced  on  the  day  following 
was  timely.  This  contention,  however,  did  not  prevail.  It 
was  conceded,  however,  in  the  case,  and  by  implication  the 
court  so  held,  that,  if  the  action  could  have  been  and  had  been 
commenced  on  the  twenty-seventh  of  October,  it  would  have  been 
begun  within  the  six  months  specified  in  the  policy,  and  that  a 
recovery  could  have  been  had.  Applying  this  conclusion  of 
the  court  to  the  case  in  hand,  it  would  seem  to  follow  that,  the 
will  in  this  case  having  been  made  on  the  sixth  of  February  and 
testator  having  died  on  the  sixth  of  April,  he  must,  therefore, 
have  died  within  two  months  after  the  making  of  the  will. 
Hence,  if  he  died  within  two  months  after  the  making  of  the 
will,  the  will  must  have  been  made  within  two  months  before 
his  death.  In  other  words,  if  October  27,  1901,  according  to 
the  decision  in  the  Prudential  Insurance  Case,  iupra^  was 
within  six  months  after  April  twenty-seventh  of  the  same  year, 
it  must  follow  that  April  6,  1911,  was  within  two  months  after 
February  sixth  of  the  same  year.  And,  if  April  sixth  was 
vi^&ffi  two  months  after  February  sixth,  February  sixth  must 
be  within  two  months  before  April  sixth.  Again,  it  must  fol* 
low  from  the  decision  referred  to  above  that  two  months  after 
a  certain  date  means  one  thing,  while  mthin  two  months  after 
the  same  date  would  mean  a  different  thing.  By  the  same  pro- 
cess of  reasoning  it  must  follow  that  two  months  before  a  cer- 
tain date  means  one  thing,  while  within  two  months  before  the 
same  date  would  mean  a  different  thing. 

Without  attempting,  therefore,  to  construe  or  analyze  sec- 
tion 80  of  the  Statutory  Construction  Law,  but  following  the 
decision  in  Ryer  v.  Prudential  Insurance  Co.,  iupra^  as  I 
understand  it,  I  am  forced  to  the  conclusion  that  decedent 
did  not  make  his  will  at  least  two  months  before  his  death,  but 
made  it  within  two  months  before  his  death  and  that,  there- 
fore, the  bequest  to  the  Home  for  the  Friendless  is  invalid. 

Decreed  accordingly. 
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Matter  of  the  Estate  of  Ausxandek  Baikd,  Jk.,  Deceased. 

(8urrogat€^9  Court,  Oneida  County,  October,  1911.) 

SUBBOGATBS*    GOUBTS — THE    GOTTBT    AND    ITS    OFUGEBS — POWEBS    OF    SUO- 
GE8B0»— OOMPUBTXON  OF  PBOGEEDINQ& 

Where  proceedings  in  a  Surrogate's  Ck>urt  were  prosecuted  and 
a  decree  ordered  and  tbe  decree  was  prepared  for  the  surrogate's 
signature  but  in  fact  was  not  signed  by  him,  Ms  successor  in 
office  may  complete  the  same  by  affixing  his  signature. 

Pboceedino  for  the  judicial  settlement  of  the  account  of 
an  executor. 

Joseph  Beal,  for  executor. 

Lee  &  Dowling,  for  Catharine  E.  Baird  and  Frank  Baird. 

Sexton,  S. — One  Frank  Baird  petitioned  this  court,  in  writ- 
ing, June  9,  1911,  for  an  order  requiring  Chancellor  Clifford 
as  executor  to  render  his  account  in  the  above  entitled  estate. 
A  citation  was  issued  and,  on  the  return  thereof,  said  Clifford, 
as  executor,  by  a  verified  answer,-  alleged  that  he  had  judicially 
settled  said  estate,  and  that  he  had  filed  his  account  as  execu- 
tor October  10,  1906,  and  that  a  decree  was  then  ordered. 

Objections  were  filed  to  said  account  September  26,  1911, 
by  one  Catharine  E.  Baird,  beneficiary  under  the  will  of 
said  Alexander  Baird,  deceased,  claiming  the  right  to  con- 
test certain  items  of  said  account,  because  no  decree  had 
been  entered  passing  the  account  as  filed.  From  the  papers 
and  records  on  file  and  before  me,  I  find  that  said  executor 
filed  his  account  as  claimed,  October  10,  1906,  in  the  Oneida 
county  surrogate's  ofilce. 

Under  date  of  October  10,  1906,  a  citation  was  issued,  a 
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copy  of  which  appears  to  have  been  served  on  said  objector, 
Catharine  E.  Baird,  October  17,  1906»  and  an  admission  of 
service  of  said  citation,  under  date  of  October  SO,  1906,  was 
executed  by  said  petitioner,  Frank  Baird,  so  that  both  of  said 
parties  were  before  the  court  on  the  accounting  in  1906.  The 
court  minutes  show,  under  date  of  October  SO,  1906,  that 
Joseph  Beal,  as  attorney,  appeared  for  the  petitioner,  and  H. 
S.  Bedell,  attorney,  appeared  for  Alexander  Baird,  and  other 
heirs;  that  an  adjournment  was  taken  to  November  20,  1906, 
on  which  date  a  further  adjournment  was  taken  to  December 
4,  1906,  and,  on  December  4,  1906,  said  Joseph  Beal  again 
appeared  for  the  petitioner,  and  said  H.  S.  Bedell  appeared 
for  said  Frank  Baird,  and  an  adjournment  was  taken  to 
December  18,  1906,  on  which  date  the  appearances  were  the 
same,  and  a  decree  for  a  judicial  settlement  was  ordered.  I 
find  among  the  papers  a  decree,  under  date  of  December  4, 
1906,  in  the  usual  form,  with  the  commissions  and  costs  allowed, 
and  a  direction  that  fifty-five  dollars  and  seventy-seven  cents 
be  paid  to  said  Catherine  E.  Baird,  who  is  now  seeking  to 
object  to  said  account;  that  said  decree  was  never  signed  by 
my  predecessor  in  office,  which  was  evidently  an  oversight.  The 
court  minutes  and  papers  on  file  disclose  no  reason  for  the 
decree  not  having  been  signed. 

It  is  now  insisted  by  the  estate  that  it  is  the  duty  of  the 
present  surrogate  to  sign  said  decree,  and  that  said  estate 
was  finally  and  judicially  settled  as  of  the  date  of  said  decree, 
and  that  objections  to  the  account  cannot  now  be  heard,  all 
interested  parties  having  been  precluded  by  said  decree;  and 
that  the  court  can  aiFord  no  relief,  because  of  lacJies  and  lack 
of  jurisdiction. 

Section  2481  of  the  Code  of  Civil  Procedure  gives  the 
surrogate  power,  under  subdivision  9,  **  To  complete,  and  cer- 
tify and  sign  in  his  own  name,  adding  to  his  signature  the 
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date  of  80  doing,  all  records  or  papers,  left  uncompleted  or 
unsigned  by  any  of  his  predecessors/' 

In  Matter  of  Martinhoff,  4  Redf .  286,  the  court  held :  "  The 
surrogate  has  the  power  to  take  up  the  probate  of  a  will  at  the 
point  where  it  was  left  by  his  predecessor  in  office,  complete 
the  proofs,  and  then  decide  the  question  at  issue  upon  the 
whole  evidence,  including  that  taken  before  his  predecessor." 

The  parties  now  in  court,  seeking  to  attack  the  account 
filed  in  1906,  were  then  in  court  and  represented  by  an  attor- 
ney who  consented  to  the  decree  as  filed. 

A  decree  having  been  ordered  and  filed  at  the  time  of  said 
accounting  in  1906,  I  think  it  is  clearly  my  duty  under  the 
law  to  supply  the  omission  of  my  predecessor's  signature  by 
signing  it. 

Said  petition  by  Frank  Baird,  for  an  accounting,  under 
date  of  June  9,  1911,  and  all  proceedings  in  connection  there- 
with, are  dismissed;  and  the  objections  filed  by  said  Catherine 
E.  Baird  are  overruled,  on  the  ground  that  the  court  has  no 
power  to  entertain  them,  having  been  precluded  by  a  former 
accounting  and  decree  herein. 

Decreed  accordingly. 
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Matter  of  the  Application  to  Revoke  the  Letters  Testamen- 
tary of  Gbsine  Enoel,  as  Executrix  of  Claus  Doscheb, 
Deceased,  and  for  Her  Removal  as  Trustee  of  Glaus  Dos- 
CH£B»  Deceased. 

{Surroffat^a  Courts  Kingi  County ,  November,  1911.) 

BXBCITTOBS    AND    AdMINISTBATOBS — ^APPOINTiaBNT — ^AND    QtTALinCATIONS 
or    PEBSONAL    REPBBSBNTATIVES,    RSSIGNAnONS    AND    BBlfOVALS — Bs- 

ifovAL  OB  Substitution  and  Revocation  ob  MoomcATiON  or  Let- 

TEBS — GbOUNDS — lilSOONDUCT,    NBGUGSNCB    OB    NONFEBFOBMANCB    OF 

Duty. 

It  is  within  the  discretion  of  the  surrogate  whether  he  will  re- 
move an  executor  for  a  violation  of  duty,  or  even  a  breach  of 
trust,  specified  in  section  2686  of  the  Code  of  Civil  Procedure;  and 
he  should  not  do  so  where  there  has  been  no  loss  to  the  estate  and 
there  is  no  perU  to  the  fund. 

See  Note  3  MUls  Surr.  4M. 

Application  to  revoke  letters  testamentary. 

Henry  F.  Cochrane,  for  petitioners. 

Rambaut  &  Wilson  (Charles  H.  Beckett  and  Edward  H. 
Wilson,  of  counsel),  for  respondent. 

Ketcham,  S. — In  this  proceeding,  brought  by  three  ex- 
ecutors for  the  removal  of  the  fourth,  the  petitioners  insist 
that,  if  the  surrogate  shall  find  that  the  respondent's  con- 
duct has  been  such  as  to  bring  her  within  the  reprobation  of 
either  subdivision  1  or  2  of  section  2685  of  the  Code  of  Civil 
Procedure,  it  is  not  within  the  discretion  of  the  court  to  with- 
hold its  order  of  removal. 

They  cite  section  2687  of  the  Code,  as  follows :  "  •  ♦  ♦. 
If  the  objections  [made  in  accordance  with  §  2686],  or  any 
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of  them,  are  established  to  the  surrogate's  satisfaction,  he 
must  make  a  decree,  revoking  the  letters,"  etc.,  and  they  go 
far  to  show  the  mandatory  and  absolute  quality  of  the  direc- 
tion last  quoted,  by  contrasting  therewith  the  remainder  of 
the  same  section,  which  permits  the  surrogate,  in  his  dis- 
cretion, to  dismiss  the  proceedings,  upon  terms,  and  to  allow 
the  letters  of  the  respondent  to  remain  unrevoked  where  the 
case  is  within  subdivision  8,  4  or  6  of  section  2685. 

Their  argument  is  that,  where  the  context  of  the  statute  as 
to  one  class  of  allegations  against  the  executor  commands 
that  the  surrogate,  upon  proof,  must  revoke  the  letters,  while 
as  to  another  class  he  is  expressly  permitted  to  exercise  a 
discretion,  the  provision  that  the  order  must  be  made  is  in- 
tensified by  the  contrast.  This  construction,  however  attrac- 
tive, is  forbidden  by  authority.  Matter  of  Monroe,  14S  N.  Y. 
484 ;  Matter  of  O'Hara,  62  Hun,  5S1 ;  Elias  v.  Schweyer,  Id 
App.  Div.  886;  Matter  of  Waterman,  112  id.  818;  Matter  of 
Thieriot,  117  id.  686,  Matter  of  Burr,  118  id.  485. 

These  cases  make  it  clear  that,  although  a  violation  of  duty 
or  even  breach  of  trust  may  be  found  upon  the  evidence,  the 
letters  should  not  be  revoked  if  the  fund  or  estate  is  in  no 
danger  of  being  lost.  While  some  of  these  decisions  do  not 
apply  to  the  duties  and  limitations  of  a  surrogate  under  the 
section  considered  supra^  others  are  directly  in  point,  and 
they  involve  an  interpretation  of  that  section  inconsistent  with 
the  petitioners'  claim. 

The  accused  executrix  is  presumptively  able  to  respond  for 
any  default.  She  has  received  from  this  estate  alone  more 
than  a  half  million  dollars,  and  there  is  no  suggestion  that 
she  has  dissipated  it.  Eighty  per  centum  of  this  estate  has 
been  safely  distributed.  There  is  a  pending  proceeding  for 
an  accounting  in  which  three  of  the  executors  have  sub- 
mitted their  account  and  in  which  the  respondent  may  be 
required  to  also  account. 
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In  that  proceeding,  every  claim  that  any  of  the  executors 
has  inflicted  loss  upon  the  estate  may  be  determined.  In  the 
meantime,  none  of  the  necessary  enterprises  of  the  estate  need 
be  halted,  and  there  is  no  peril  to  the  fund  which  would  justify 
the  removal  of  the  respondent. 

The  application  is  denied,  without  costs. 

Application  denied,  without  costs. 


In  the  Matter  of  the  Probate  of  the  Last  Will  and  Testament 

of  Mart  A.  Waldbon,  Deceased.* 

{Surrogate* s  Court,  Kingi  County,  November,  1911.) 

WUJLA — PBOBATB,    ESTABUBHlfENT    AND    ANNULMENT — ^PBOR^TB — CoSTS— 

Allowance  to  Unsuccessful  Contestant. 

The  executor  named  in  an  Instrument  that  has  been  admitted 
to  probate  as  a  last  will  and  testament  may  be  allowed  his  costs 
and  necessary  disbursements  and  expenses  in  an  unsuccessful  con- 
test of  the  probate  of  a  later  will,  but  can  only  be  allowed  the 
amounts  he  has  actually  expended. 

Pboceedino  upon  the  probate  of  a  will. 

M.  F.  McGoldrick,  for  proponent. 

Joyce  &  Kavanagh,  for  contestant. 

Myles  Purvin,  special  guardian. 

Kbtcham,  S. — Before  the  propounded  paper  came  to  light 
a  will  of  earlier  date  was  admitted  to  probate.  In  this  earlier 
will  the  husband  of  the  testatrix  was  named  as  executor,  and 

•  See  77  Misc.  417. 
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upon  its  probate  letters  were  issued  to  him,  which  he  still 
holds. 

As  such  executor,  he  has  contested  the  later  will,  without 
success.  He  now  asks  that  he  be  awarded  costs,  necessary 
disbursements  and  expenses  incurred  by  him  in  the  attempt 
to  sustain  the  will  in  which  he  was  named. 

It  will  be  the  finding  of  the  court  that  he  propounded  the 
earlier  will  in  good  faith  and,  if  necessary,  that  he  has  waged 
the  present  contest  in  good  faith. 

By  the  amendment,  in  1911,  of  section  2558  of  the  Code 
of  Civil  Procedure,  it  is  provided  that,  if  the  unsuccessful 
contestant  ^^  is  named  as  an  executor  in  a  paper  propounded 
by  him,  in  good  faith,  as  the  last  will  of  the  decedent  *  *  * 
such  person  so  named  as  executor  may,  in  the  discretion  of 
the  surrogate,  be  awarded  costs  and  all  necessary  disburse- 
ments made  by  him  and  all  expenses  incurred  in  the  attempt 
to  sustain  the  will." 

While  the  profession  has  supposed  that  this  amendment  was 
provoked  by  the  case  of  Dodd  v.  Anderson,  197  N.  Y.  466, 
and  was  intended  to  indemnify  the  unsuccessful  proponent 
for  his  outlays  made  in  good  faith,  such  intention,  if  conceived 
by  the  Legislature,  has  been  so  obscured  that  only  the  most 
zealous  and  generous  construction  will  reveal  it. 

The  text  of  the  statute  is,  however,  perfectly  adapted  to 
the  present  case,  of  one  who,  holding  letters  under  another 
will,  is  an  unsuccessful  contestant  of  the  instrument  admitted 
to  probate. 

The  statute  only  permits  the  allowance  of  disbursements 
**  made  '*  and  expenses  "  incurred,"  and  the  decree  will  be 
held  until  proof  is  made  of  the  sums  actually  paid. 

Decreed  accordingly. 
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VOTB  OV  COSTS  AKD  C0T7HSBL  FBBS. 

1.  Jurisdiction  to  Award  and  ImpoM  Same. 

1.  In  contested  cases  tbe  surrogate  may  award  costs;  how  they  are 
to  be  taxed.    Weston  ▼.  Romaine,  1  Brad.  37. 

2.  Costs  may  be  allowed*  in  the  discretion  of  the  surrogate,  to  each  o£ 
the  parties  entitled  thereto,  in  analogy  to  the  practice  in  equity.  E9 
parte.  Miles.    5  Redf.  110. 

8.  In  the  absence  of  statutory  proyisions,  a  surrogate  has  no  power 
to  award  costs,  upon  the  dismissal  of  a  proceeding  for  want  of  Jurisdic- 
tion of  the  subject-matter.  Bunnell  ▼.  Ranney,  2  Dem.  327;  &  c.  06 
How.  Pr.  29L 

4.  The  power  of  the  surrogate  to  award  costs  is  limited  by  S  2661 
of  the  Code  of  Civil  Procedure.  Matter  of  Fernbacher,  17  Abb.  N.  C. 
339;  s.  c.  8  Civ.  Pro.  308,  349;  4  Dem.  277;  3  How.  Pr.  (N.  S.)  81. 

5.  Where  the  probate  of  a  will  has  been  unsuccessfully  contested, 
though  in  good  faith,  the  power  to  allow  costs  to  the  contestant  ia 
discretionary;  the  surrogate's  refusal  to  allow  them  is  not  error. 
Matter  of  Mondorf,  110  N.  T.  460. 

6.  Under  |  2668  of  the  Code  of  Civil  Procedure,  the  surrogate  has  no 
Jurisdiction  to  make  an  allowance  of  costs  to  an  unsuccessful  adult 
contestant  of  a  will,  even  upon  the  consent  of  the  proponent  Matter 
of  Keeler,  28  Abb.  N.  C.  376. 

7.  The  manner  of  payment  of  the  costs  in  probate  proceedings  may  be 
decided  by  the  general  term,  which  heard  the  appeal,  and  if  no  direc- 
tion be  given  by  the  general  term  it  may  be  decided  by  the  surrogate; 
the  circuit  court  and  special  term  have  nothing  to  do  with  a  decree 
of  probate  or  with  the  granting  of  costs.  Matter  of- Campbell,  48  Hun, 
417 ;  8.  c.  14  Civ.  Pro.  408. 

8.  A  surrogate  has  no  power  to  direct  a  temporary  administrator 
to  pay  the  expenses  of  expert  witnesses  on  the  part  of  the  proponents 
of  the  wilL    Fricke's  Estate,  4  Bro.  Civ.  Pro.  177. 

9.  A  surrogate's  court  has  no  authority  to  direct  a  temporary 
administrator  to  pay  the  costs  of  a  proceeding  for  probate  of  an  alleged 
will  out  of  the  estate.    Matter  of  Aaron,  6  Dem.  362. 
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10.  Section  2348  of  the  Code  of  Civil  Procedure,  authorizing  a  sur- 
rogate, in  a  probate  proceeding,  to  order  a  copy  of  the  stenographer's 
minutes  to  be  furnished  to  contestant,  and  charge  the  expense  to  the 
estate,  does  not  extend  to  an  expenditure  for  a  stenographic  report 
of  an  examination  of  a  witness  de  bene  esse,  which  was  not  read  at  the 
trial  and  was  never  even  returned  to  the  court  Blatter  of  Henry,  5 
Dem.  272. 

11.  In  a  contested  application  for  the  probate  of  a  will,  where  the 
contestants  procure  copies  of  the  stenographer's  minutes  without  an 
order,  for  use  on  an  appeal  in  which  they  are  unsuccessful,  the  surrogate 
has  no  power,  under  §  2568  of  the  Code  of  Civil  Procedure,  to  direct 
the  payment  to  them  of  the  costs  thereof.  Matter  of  Bjrron,  40  St 
Rep.  845. 

12.  Upon  a  contest  before  a  surrogate,  it  is  in  his  discretion  to  allow 
a  sum  not  exceeding  |70  as  costs  and  $10  additional  for  each  day  in 
excess  of  two,  spent  on  the  trial;  if  the  amount  allowed  be  within 
those  sums,  his  order  is  final  and  conclusive.  Matter  of  Niles,  34  St 
Rep.  720. 

13.  Where  a  decree,  admitting  a  will  to  probate,  is  reversed,  and  a  new 
trial  awarded,  with  costs  to  abide  the  event,  and  on  the  trial  of  an 
i80ae,  the  will  is  established,  the  court  has  power  to  award  payment 
of  the  costs  by  the  contestant  though  the  decision  has  been  certified 
to  the  surrogate;  they  may  also  decree  the  repayment  of  costs  re- 
ceived by  him  out  of  the  estate,  on  the  original  appeal  from  the 
surrogate;  but  the  supreme  court  has  no  power  over  the  costs  in  the 
court  of  appeals.    Whitbeck  v.  Patterson,  22  Barb.  83. 

14.  Where  a  decree  of  probate  is  reversed  by  the  general  term  and 
a  trial  directed  in  the  court  of  common  pleas  before  a  Jury,  but  no 
direction  is  made  as  to  costs,  and  the  trial  before  the  Jury  has  resulted 
In  favor  of  the  proponent,  the  surrogate  has  no  authority  to  award 
costs  of  the  appeal  or  the  second  trial.  Matter  of  Hatton,  15  Civ.  Pro. 
293;  a  c.  6  Dem.  444;  17  St  Rep.  774;  2  N.  Y.  Supp.  492. 

15.  The  surrogate  has  no  power  to  award  costs  to  a  guardian  od 
Utem  in  any  case,  in  excess  of  seventy  dollars  and  his  disbursements; 
such  a  guardian  is  entitled  to  a  counsel  fee,  in  addition  to  costs,  and 
it  must  be  paid  out  of  the  infant's  estate.  Matter  of  Ruppaner,  7  App. 
Div.  11 ;  s.  c  89  N.  Y.  Supp.  768. 

16b  Where  one  of  the  beneficiaries  under  a  will  has  permitted  the 
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sarrogate  to  treat  the  final  judicial  accenntins  of  the  executor  and 
trustee  as  a  "  contest  *'  as  used  in  |  2561,  Code  Civ.  Pro.,  refers  to  the 
trial  of  an  issue  of  fact  Matter  of  Hogarty,  02  App.  Div.  79 ;  70  N.  T. 
Supp.  888. 

17.  Where  a  disputed  claim  against  a  decedent's  estate  is  referred  by 
consent  to  the  surrogate  and  is  heard  by  him  upon  the  Judicial  settle- 
ment, costs  to  the  successful  claimant  are  discretionary.  Matter  of 
Ingraham,  2  Mills  Surr.  291.    Matter  of  Coonley,  3  Mills  Surr.  190. 

18.  The  amount  which  executors  may  lawfully  expend  and  be  allowed 
for  the  services  of  counsel  upon  the  Judicial  settlement  of  their  account, 
in  preparing  the  same  and  for  procuring  it  to  be  passed  and  settled 
is  not  limited  by  Code  Civ.  Pro.  {|  2561,  2562.  Matter  of  Mitchell,  3 
Burr.  301. 

19.  Where  the  Appellate  Division  reverses  a  decree  of  distribution 
of  a  Surrogate  Court  with  costs  to  the  appellant,  costs  of  the  api)eal 
in  the  Appellate  Court  only  may  be  taxed,  without  disbursements. 
Matter  of  Moran,  6  Mills  Surr.  543. 

■ 

20.  The  power  of  a  Surrogate  to  grant  allowances  and  costs  on  the 
Judicial  settlement  of  an  executor's  accounts  is  derived  wholly  from 
and  limited  by  sections  2561  and  2562  of  the  Code  of  Civil  Procedure 
Biatter  of  Kreidler,  7  Mills  Surr.  559. 

7.  To  Whom  Costs  Should  be  Awarded. 

1.  The  surrogate  is  not  limited  to  the  technically  successful  litigant, 
in  making  an  allowance  for  the  expense  of  the  litigation.  Noyes  v. 
Children's  Aid  Society,  70  N.  T.  481;  overruling  s.  c.  10  Hun,  289. 
Ew  parte  Gates,  2  Redf.  273.     Ex  parte  Meeker,  9  Daly  556. 

2.  When  costs  are  allowed  by  a  decree  of  the  surrogate,  they  must 
be  awarded  to  parties  and  not  directly  to  counsel.  Matter  of  Aaron,  6 
Dem.  362. 

3.  The  surrogate  may  allow  costs  to  an  executor  who  has,  In  good 
faith,  but  unsuccessfully,  opposed  an  application  to  revoke  the  probate 
of  the  will  under  which  he  acted,  and  to  admit  to  probate  a  later  wilL 
Bertine  v.  Hubbell,  1  Dem.  335. 

4.  An  unsuccessful  proponent  of  a  will  Is  not  entitled  to  costs  as 
matter  of  right,  except  where,  as  executor,  he  propounds  it  in  good  faith 
as  the  means  of  contesting  a  conflicting  will  first  propounded  by  another 
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person.    CoUyer  v.  Collyer,  17  Abb.  N.  C.  328;  s.  c.  4  Dem.  53;  3  St 
Rep.  136 ;  110  N.  Y.  481. 

6.  The  unsuccessful  contestant  of  the  probate  of  a  will  cannot  be 
allowed  costs,  when  he  himself  is  an  attorney,  and  acts  as  his  own 
counsel.  Whelpley  v.  Loder,  1  Dem.  368 ;  24  Weekly  Dig.  182 ;  11  N.  Y. 
239. 

6.  In  a  case  of  a  contested  will,  the  surrogate  cannot  award  costs 
to  the  counsel  of  an  infant  for  whom  no  special  guardian  has  been 
appointed,  nor  to  an  unsuccessful  contestant  who  is  not  a  special 
guardian  for  an  infant.  Matter  of  Lamb,  5  N.  Y.  Supp.  565;  121  N.  Y. 
703. 

8.  Upon  awarding  probate,  the  surrogate  may  allow  costs  to  parties 
who  appeared  in  support  of  the  will  by  separate  attorneys,  where 
their  interests  were  several.  Matter  of  Lasak,  23  Abb.  N.  G.  54;  s.  c. 
1  Gonnoly  486;  N.  Y.  Supp.  2. 

9.  Costs,  on  appeal  from  the  decree  of  a  surrogate  admitting  a  will 
to  probate,  which  is  reversed  on  matter  of  fact,  but  the  will  is  finally 
established,  on  the  trial  of  an  issue.  Van  Pelt  v.  Van  Pelt,  16  How.  Pr. 
299. 

10.  The  general  term  ^  has  no  authority,  upon  affirming  a  decree 
admitting  a  will  to  probate,  to  award  costs  of  the  appeal  to  the 
unsuccessful  party  contestant  Matter  of  Wilson,  103  N.  Y.  374; 
modifying  23  Weekly  Dig.  291. 

11.  In  an  action  to  compel  the  accounting  of  an  executor,  by  alleged 
beneficiaries  under  the  will,  where  it  is  shown  that  the  plaintiffs  are 
not  beneficiaries  under  the  will,  it  is  proper  to  refuse  to  allow  them 
a  bill  of  costs  out  of  the  estate.  Miller  v.  Miller,  79  Hun,  197 ;  s.  c.  61 
St  Rep.  85a 

12.  Where  the  next  of  kin  of  the  testator  upon  the  probate  of  a  will, 
are  successful  in  contesting  its  construction,  they  are  entitled  to  costs, 
although  not  successful  in  contesting  the  probate.  Matter  of  Munter, 
19  Misc.  201 ;  s.  c.  44  N.  Y.  Supp.  605. 

13.  Although  an  executor  has  allowed  his  co-executor  to  invest  the 
assets  of  the  estate,  to  collect  and  pay  out  the  income  and  to  have 
general  management  of  the  estate,  he  will  be  allowed  the  costs  of 
preparing  his  account,  it  appearing  that  he  took  no  actual  part  in  the 
fraud.    Matter  of  Dougherty,  43  Misc.  468;  89  N.  Y.  Supp.  549. 
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14.  No  co0t8  will  be  allowed  to  an  executor  who  is  removed  from  his 
trust  upon  his  acGonntins.  Hatter  of  Bevler,  17  Misc.  486;  41  N.  Y. 
Sapp.  26a 

15.  A  claimant,  not  entitled  to  be  cited  as  heir  at  law  or  next  of  Un, 
becomes  a  party  to  the  proceeding  by  presenting  his  claim  and  filing  a 
consent,  bat,  nevertheless,  should  not  be  awarded  costs  against  the 
estate  or  its  administrator  where  the  latter's  resistance  of  the  claim 
results  in  the  surrogate  reducing  it  seyenty-flye  per  cent.  Hatter  of 
Ingraham,  2  Hills  Surr.  291. 

16i  Upon  the  Judicial  settlement  of  an  executor's  accounts,  costs  or 
allowances  are  granted  to  a  party  and  not  to  his  attorney  or  counsel 
Hatter  of  Kreidler,  7  Hills  Surr.  669. 

10.  When  Costs  Will  be  Imposed. 

1.  In  an  action  for  the  construction  of  a  will,  although  costs  are  in 
the  discretion  of  the  court,  they  should  be  charged  upon  the  general 
estate,  if  the  will  \b  so  drawn  as  to  create  doubt  and  render  resort  to 
a  court  necessary  or  adyisable;  but  this  rule  has  no  application  where 
a  particular  share  only  is  inyolyed  in  doubt  Cook  y.  Hunn,  3S  Hun, 
25. 

2.  Upon  an  unsuccessful  action  to  construe  a  will,  brought  by  a  gen- 
eral guardian  and  the  infant,  appearing  by  guardian  ad  Utem^  where 
there  was  no  question  calling  for  Judicial  construction,  and  if  there 
had  been,  the  property  being  personal,  the  action  should  haye  been  by 
the  infant  without  the  general  guardian,  the  costs  should  not  be 
charged  upon  the  income  appropriated  to  the  infant,  but  may  be 
charged  upon  the  plaintiffs.    Wead  y.  Cantwell,  86  Hun,  52& 

8.  Upon  a  contest  of  a  trustee's  account,  the  contestant,  although 
unsuccessful,  will  not  be  charged  with  the  costs,  where  the  objections 
were  interposed  in  good  faith,  and  any  reasonable  man  would  haye 
contested  under  like  circumstances.  Hatter  of  Willett,  15  Giy.  Pro.  284 ; 
B.  c.  17  St.  Rep.  776;  2  N.  Y.  Supp.  666.  See  matter  of  Tacke,  17 
St  Rep.  805;  s.  c  8  N.  T.  Supp.  198. 

4.  An  allowance  of  costs  to  an  unsuccessful  contestant  of  the  probate 
of  a  will,  though  authorized  by  statute,  should  only  be  granted  in  ex- 
ceptional cases.  Taylor's  Will,  10  Abb.  Pr.  (N.  S.)  300;  a  c  N.  Y. 
Trans.  13  Biarch,  1871,  p.  18. 
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11.  Taxation  of  Costs. 

1.  Taxation  of  costs  upon  an  executor's  final  accounting  in  the  sur- 
rogate's court.    Du  Bois  v.  Brown,  1  Dem.  317. 

2.  Where  a  surrogate's  decree  merely  allows  taxable  costs,  and  a 
party  asserts  that  the  decree  decided,  that  no  further  costs  should  be 
allowed,  the  burden  is  upon  him  to  show  that  an  adjudication  to  that 
eifect  was  actually  made  in  the  former  decree.  Douglas  ▼.  Yost,  64 
Hun,  155;  s.  c.  45  St  Bep.  850. 

12.  What  Costs  May  be  Awarded. 

1.  A  surrogate  can  only  award  taxable  costs;  he  cannot  allow  a  sum 
in  gross.    Beed  v.  Beed,  52  N.  Y.  651. 

2.  The  denial  of  an  application  to  open  a  decree  should  be  by  order 
and  not  by  decree,  and  the  maximum  allowance  of  costs  thereupon  is 
$10  and  disbursements.    Pease  v.  Egan,  3  Dem.  320. 

3.  An  allowance  of  $10  for  each  additional  day  beyond  two  days, 
where  a  trial  or  a  hearing  upon  the  merits  necessarily  occupies  more 
than  two  days,  may  be  made,  not  only  for  a  hearing  before  the  sur- 
rogate in  person,  but  also  before  a  referee;  but  such  allowance  will 
not  be  made  for  days  on  which  an  adjournment  occurred  without  an 
actual  hearing.    Matter  of  Clark,  36  Hun,  301. 

4.  Upon  an  appeal  from  an  order  in  a  proceeding  in  the  surrogate's 
court,  costs  must  be  as  in  a  similar  case  in  an  action  in  the  supreme 
court,  $10  and  printing  disbursements.    Walsh  y.  Van  Allen,  36  Hun,  629. 

13.  Costs  From  a  Fund. 

1.  How  the  value  of  an  estate  is  to  be  estimated,  to  determine 
whether  the  surrogate  may  award  costs  out  of  the  fund.  Ghalker  v. 
Ghalker,  5  Bedf .  480. 

2.  Where  the  surrogate,  under  the  revised  statutes  (2  B.  S.  96  §  74) 
directs  the  reservation  of  a  sum  to  meet  a  claim  in  litigation,  the 
anticipated  costs  and  expenses  of  such  litigation  cannot  be  added 
thereto.    Field  v.  Field,  2  Bedf.  160.     See  Costs. 

3.  The  executor  of  a  woman  who  was  the  executrix  under  her  hus- 
band's will,  neglected  for  about  four  months,  to  render  an  account  of 
her  trusteeship  and  the  administrator  with  the  will  annexed  to  the 
husband's  estate  instituted  proceedings  to  compel  such  executor  to 
account;  the  executor  thereafter  filed  an  account  to  which  the  admin- 
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hrtrator  objected  and  upon  which  he  surcharged  a  sum  of  |800,  addl- 
tlonaL  Held,  that  the  costs  of  both  parties  to  the  proceeding  should 
not  have  been  decreed  payable  out  of  the  estate  of  the  husband. 
Matter  of  Matthesson,  8  App.  DiT.  8;  40  N.  T.  Supp.  140. 

14.  On  Whom  Costs  Hay  be  Charged. 

1.  In  case  of  a  successful  contest,  the  surrogate  may  charge  the  costs 
on  the  proponent  personally;  he  should  do  so  where  the  proponent 
proceeded  without  ^y  evidence  to  sustain  Ills  venture,  trusting  to 
chance  for  its  development  Ck>llyer  v.  Ck>llyer,  17  Abb.  N.  G.  328;  s.  c. 
4  Dem  68;  8  St  Rep.  185;  110  N.  Y.  481. 

2.  A  surrogate  by  a  decree  refusing  probate  to  a  codicil,  may  award 
costs  to  the  successful  contestant ;  if  the  executor  pays  the  same  before 
an  appeal  is  perfected,  he  is  protected  in  such  payment;  he  is  also 
protected  if  no  appeal  be  taken  from  that  part  of  the  decree  which 
awards  costs.    Matter  of  Eastman,  25  Weekly  Dig.  397. 

8.  Whether  costs  in  a  probate  proceeding  should  be  charged  per- 
sonally against  the  unsuccessful  contestant  or  out  of  the  estate,  rests 
in  the  discretion  of  the  surrogate;  a  defeated  contestant  should  be 
charged  with  costs  if  his  resistance  has  been  wanton  or  malicious  or 
clearly  unfounded.    Matter  of  Henry,  5  Dem.  272. 

4.  In  New  York  CJounty  the  surrogate's  court  will  impose  costs 
on  the  unsuccessful  contestant  in  probate  proceedings,  whose  position 
has  not  been  characterized  by  good  faith.  Matter  of  Whelan,  6  Dem. 
425;  &  c.  17  St  Rep.  772;  15  Civ.  Pro.  278;  2  N.  Y.  Supp.  685. 

5.  The  surrogate's  court  has  power,  in  a  case  of  palpable  bad  faith 
on  the  part  of  the  attorney  and  counsel  for  contestants,  to  compel 
them  personally  to  pay  the  costs  of  the  contest  Matter  of  Tacke^  17 
St  Rep.  805;  8.  c.  N.  Y.  Supp.  198w 

8.  The  costs  of  an  appeal  may  be  charged  upon  the  proponent  of  an 
alleged  testamentary  paper,  who  has  conducted  himself  improperly  in 
the  premises.    Seamen's  Frigid  Society  v.  Hopper,  83  N.  Y.  619. 

7.  Upon  an  appeal  from  a  surrogate's  decree,  the  fact  that  the 
appellate  division  charges  the  costs  of  the  appeal,  personally  upon  the 
contestants  of  the  will,  is  no  reason  why  the  surrogate  should  change 
bis  original  award  of  costs,  and  direct  that  the  costs  in  his  court, 
should  also  be  personally  charged  against  the  contestants.  Matter  of 
Seagrist,  8  App.  Div.  298;  s.  c.  40  N.  Y.  Supp.  940. 
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8.  Where  a  snrrogate  finds  that  a  party  to  a  proceeding  to  appoint 
an  administrator,  did  not  act  in  good  faith,  in  contesting  the  petitioner's 
right  to  the  appointment,  the  costs  are  properly  awarded  against  such 
contestant    Matter  of  Clark,  15  N.  T.  Supp.  370. 

9.  When  a  will  is  contested,  the  award  of  costs  is  made  by  way  of 
idemnity  to  the  successful  party,  and  when  a  person  tries  to  get  the 
estate,  and  fails  to  secure  it,  it  is  proper  that  he  should  be  charged 
personally  with  the  costs.  Matter  of  Seagrist,  1  App.  Diy.  615 ;  11  Misc. 
188;  affirmed  in  153  N.  Y.  682  (No.  op.) 

10.  Where  executors  have  been  grossly  negligent  in  the  management 
of  the  estate,  and  have  withheld  from  their  accounts  a  substantial 
amount  which  the  surrogate  was  Justified  in  concluding  they  intended 
to  appropriate  to  their  own  use,  they  are  properly  chargeable  with  the 
cost  and  expenses  of  the  proceedings  for  accounting.  Matter  of  Gabriel, 
44  App.  Diy.  623;  60  N.  Y.  Supp.  87.  Affirmed  without  opinion,  161 
N.  Y.  644 ;  57  N.  B.  Eep.  1110. 

11.  An  executor  against  whom  there  is  no  charge  or  proof  of  mis- 
conduct or  improper  management  of  the  estate,  should  not  be  charged 
personally  with  the  costs  of  the  accounting.  Matter  of  Dutcher,  102 
App.  Div.  410 ;  92  N*.  Y.  Supp.  418. 

12w  Where  it  appeared  on  an  accounting  that  an  executor,  by  failure 
to  take  steps  to  collect  a  debt  due  the  estate,  allowed  the  same  to  be 
barred  by  the  Statute  of  Limitations,  it  was  proper  to  charge  the 
executor  personally  with  the  cost  of  the  proceedings  on  which  his 
account  was  surcharged  with  the  claim.  Matter  of  L.  I.  L.  &  T.  Go. 
{In  re  Northrup),  92  App.  Div.  5;  87  N.  Y.  Supp.  318. 

13.  Where  an  administrator  with  the  vrill  annexed  has  possession 
of  a  trust  fund,  and  in  a  proceeding  to  compel  him  to  render  an  account,, 
urges  technical  objections  against  such  proceeding,  such  resistance 
amounts  to  an  effort  on  his  part  to  convert  the  trust  fund  to  his  own 
use  and  the  entire  costs  of  the  proceeding  will  be  charged  to  him. 
Matter  of  Post,  30  Biisc.  651 ;  64  N.  Y.  Supp.  369 ;  1  Mills  Surr.  479. 

14.  A  stenographer  has  a  right  to  have  his  fees  for  services  on  an 
accounting  before  a  referee  paid  from  the  funds  of  an  estate,  but  such 
payment  may  not  be  charged  against  one  of  the  heirs  who  was  not 
present  at  the  hearing  nor  a  party  to  the  agreement  Matter  of  Maritch^ 
29  Misc.  270 ;  61  N.  Y.  Supp.  237. 

15.  Where,  upon  the  Judical  settlement  of  an  executor's  account,  it 
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appeared  that  the  executor  had  used  money  of  the  estate  in  proeecat« 
Ing  speculationa  in  claims  against  the  estate^  and  that  he  procured 
assignments  of  such  claims  for  less  than  their  face  value,  and  charged 
them  in  his  account  as  fully  paid,  he  should  be  diarged  personally  with 
the  costs  of  the  accounting.  Blatter  of  Rainforth,  40  liisc.  600;  83 
N.  T.  Suppi  57. 

16.  Oounsel  Vees. 

( See  also  note  on  Ck>un8el  Fees  of  Bxecutora  and  Administrators,  voL  I, 
p.  210.) 

L  In  a  proceeding  for  the  construction  of  a  will,  the  carving  out  of 
a  large  sum  of  money  from  the  estate  by  the  granting  of  special 
allowances  to  counsel  engaged.  Is  wrong  in  principle,  and  should  not  be 
followed — ^rules  applicable  to  the  granting  of  allowances  in  such  cases. 
West  ▼.  Place,  4  Misc.  9;  appeal  dismissed  in  80  Hun,  256. 

2.  An  executor  is  not  confined  to  the  amount  allowed  by  Code  Civ. 
Pro.,  II  2561  and  2562,  in  remunerating  his  counsel  for  services  r^idered 
on  the  accounting  but  may  expend  such  sum  as  he  deems  proper  in 
that  behalf,  to  be  included  in  his  account  Matter  of  Bfitchell,  90  Misc. 
120 ;  78  N.  Y.  Supp.  07a 

3.  Where  a  creditor  institutes  proceedings  for  an  account,  the  sur- 
rogate cannot  make  an  allowance  to  the  counsel  of  the  petitioner,  based 
on  the  entire  value  of  the  estate ;  and  his  decree  making  such  allowance 
is  not  conclusive  upon  the  sureties  in  the  administrator's  bond. 
Browning  v.  Vanderhoven,  55  How.  Pr.  97;  &  c.  4  Abb.  N.  C.  166w 

4.  The  surrogate  of  New  York  may  grant  allowances  to  the  attorneys, 
instead  of  the  parties;  and  when  several  are  retained,  the  maximum 
should  be  apportioned  among  them.  Ex  parte  Lockman,  4  Abb.  N.  C. 
173.    And  see  Hurd  v.  Warren,  16  Hun,  622. 

5.  It  is  otherwise,  outside  of  county  of  New  York;  he  can  only  award 
taxable  costs,  not  a  sum  in  gross.  Seaman  v.  Whitehead,  78  N.  Y.  806; 
reversing  s.  c.  18  Hun,  64. 

6.  The  surrogate  may  award  costs,  to  be  taxed,  but  he  cannot  make 
an  arbitrary  allowance  for  counsel  fees.    Devin  v.  Patchin,  26  N.  Y.  441. 

7.  The  surrogate  has  no  power  to  allow  counsel  fees  out  of  the 
estate,  in  a  probate  cause.    Christy's  Will,  1  Tuck,  22. 


MATTER  OF  DOSCHER.  468 

8.  A  surrogate  has  no  power  to  award  counsel  fees,  to  be  paid  out 
of  the  estate,  to  both  the  contesting  parties.  Lee  v.  Lee,  39  Barb.  172 ; 
8.  c.  16  Abb.  Pr.  127. 

9.  The  surrogate  has  no  power,  upon  an  accounting,  to  direct  the 
accountant  to  place  in  the  hands  of  a  co-executor  a  sufficient  sum  to 
enable  him  to  pay  counsel  for  contesting  the  account  Thompson  ▼• 
Mott,  1  Dem.  32. 

10.  The  surrogate  may  authorise  the  payment  of  counsel  fees,  by  a 
temporary  administrator,  out  of  the  trust-fund.  Stokes  v.  Dale,  1  Dem. 
260. 

11.  The  surrogate  of  New  York  has  no  power  to  make  an  allowance 
to  the  counsel  of  parties  who  have  opposed  and  objected  to  the  probate, 
where  there  has  been  no  real  "  contest*'    Peck  v.  Peck,  23  Hun,  312. 

12.  If  a  claim  against  an  estate  be  successfully  resisted,  the  surrogate 
may  make  an  allowance  to  the  executor  in  lieu  of  costs,  to  be  paid  to 
the  counsel  in  the  cause;  if  there  has  been  a  reference,  the  quantum 
of  the  referee's  fees  cannot  be  brought  before  the  court  of  appeals. 
Kearney  y.  McKeon,  85  N.  Y.  136. 

13.  The  repeal  of  the  act  of  1870,  ch.  359,  did  not  deprive  the  sur- 
rogate of  New  York  of  the  power  to  grant  allowance  in  lieu  of  costs, 
in  pending  cases.    Ex  parte  Gray,  91  N.  Y.  502;  s.  c.  27  Hun,  455. 

14.  Under  the  Code  of  Civil  Procedure,  the  surrogate  of  New  York 
cannot  award  compensation,  out  of  a  decedent's  estate,  directly  to  the 
counsel  of  a  party  litigant;  in  a  case  within  S  2561,  he  cannot  award 
to  an  administrator  a  greater  sum,  as  costs,  than  is  provided  by  the 
code.  Withers's  Estate,  1  Dem.  103.  Stokes's  Estate,  Ibid.  260; 
Hewitt's  Estate,  Ibid.  249.    And  see  Ex  parte  Brown,  Ibid.  317. 
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In  the  Matter  of  the  Compulsory  Judicial  Settlement  of  the 
Account  of  Henet  S.  Dollaed  and  Albest  H.  Doli«ard, 
as  Executors  of  the  Last  Will  and  Testament  of  SAMHsii 
H.  DoLLASD,  Deceased. 

{Surrogates  Court,  Kings  County,  November,  1911.) 

8unOGATK8'  COUSTS — ^NATUH  AND  BZTBNT  OF  JTTSISDIOTION — ^AdHINISTBA- 
TZON   or   DiCKDBIfTS'    ESTATBS — ^DETEKMININO   RIGHTS   Of   HEIBS  AND 

Lboatebs   on    DBCBnaNo   Distribution — Rights   or   Legatees   ob 
DiSTBiBUTEBs — Or  ASSIGNEE  or  Shabe. 
,  In  a  preceding  by  a  legatee  and  deTisee  to  compel  the  judicial 

settlement  of  the  accounts  of  an  executor,  the  surrogate  has  juris- 
diction to  determine  whether  an  instrument  executed  by  the  pe- 
titioner, assigning  all  his  interest  in  the  estate  to  the  executor  and 
wairing  his  rights,  set  up  by  the  executor  as  a  bar  to  the  proceed- 
ing, was  obtained  by  fraud  and  is  inyaUd  in  equity. 
AiBrmed  149  App.  Div.  920. 

Pboceedino  upon  the  compulsory  judicial  settlement  of  the 
accounts  of  executors. 

Matthew  W.  Wood,  for  petitioner  Theodore  E.  Dollard. 

Pickett  &  Miller  (William  P.  Pickett,  of  counsel),  for 
executors. 

Ketcham,  S. — In  a  proceeding  for  compulsory  accounting, 
the  petitioner  alleges  that  he  is  a  legatee,  entitled  as  such 
to  one-fifth  of  the  estate.  The  answer  to  his  petition  is  a 
denial  of  the  allegation  that  he  is  entitled  to  a  share  in  the 
estate  and,  further,  an  allegation  that  the  petitioner  executed 
and  delivered  to  one  of  the  executors  an  instrument  whereby 
he  assigned  to  such  executor  personally  all  his  interest  as 
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legatee  and  devisee  under  the  will  of  the  decedent  and  waived 
all  his  rights  as  such  legatee  and  devisee.  The  answer  also 
alleges  that  the  petitioner  has  brought  an  action  to  cancel  the 
instrument  above  mentioned  as  having  been  procured  by  fraud 
and  deceit.  To  this  the  petitioner  has  filed  his  reply,  circum- 
stantially pleading  that  the  instrument  set  up  in  bar  of  the 
accounting  was  obtained  by  fraud  and  is  invalid  in  equity, 
and  that  a  portion  of  the  estate  of  decedent  belonging  to  the 
petitioner,  which  did  not  pass  by  the  terms  of  the  instrument, 
has  been  withheld  from  him  by  the  executors. 

The  question  results,  has  the  surrogate  jurisdiction  to  direct 
an  accounting? 

Without  any  enabling  effect  from  section  2472a  of  the 
Code  of  Civil  Procedure,  the  duty  of  the  surrogate  to  direct 
an  account  or  other  form  of  relief  to  which  a  legatee  or 
distributee  would  ordinarily  be  entitled  has  been  held  to  con- 
tinue even  when  the  executor  or  administrator  alleges  a  re- 
lease, assignment  or  settlement  by  the  petitioner,  provided  that 
the  instrument  in  question  is  impeached  by  the  person  against 
whom  it  is  pleaded.  Cotterell  v.  Brock,  1  Bradf.  148;  Bon- 
fanti  V.  Deguerre,  S  id.  429 ;  Rieben  v.  Hicks,  4  id.  1S6 ;  Harris 
V.  Ely,  25  N.  Y.  188;  Fraenznick  v.  Miller,  1  Dem.  186; 
Creamer  v.  Waller,  2  id.  851 ;  Matter  of  Read,  41  Hun,  95. 

The  law  is  that  such  release  or  assignment,  if  not  ques- 
tioned by  the  petitioner,  is  a  bar  to  relief  against  the  repre- 
sentatives of  the  estate  (Matter  of  Wagner,  119  N.  Y.  28; 
Matter  of  Pruyn,  141  id.  554) ;  but,  when  the  instrument 
asserted  by  the  executor  is  alleged  by  the  legatee  to  be  void 
upon  equitable  grounds,  fairly  pleaded,  it  has  long  been  held 
that  the  surrogate  had  jurisdiction  to  direct  an  account  or  to 
grant  such  other  forms  of  relief  as  were  dependent  upon  a 
claim  of  an  interest  in  the  estate.     Cases  first  cited  supra. 

True,  it  was  beyond  the  province  of  the  court  before  the 
enactment  of  section   2472a  of  the  Code  to  determine  the 
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validitj  or  Invaliditj  of  the  release  or  assignment;  but, 
clearly,  if  a  surrogate  should  hold  that  the  release  or  assign- 
ment, though  declared  to  be  subject  to  equitable  attack,  was 
of  sufficient  force  to  bar  the  proceeding  for  an  account,  he 
would  be  discovered  in  the  act  of  imputing  to  it  a  measure 
of  validity. 

This  was  remarked  by  Mr.  Surrogate  Rollins.  Where  the 
accountants  claimed  that  the  true  course  was  to  disregard  the 
objections  of  legatees  who  were  said  to  have  executed  releases 
and  assignments,  which  they  in  turn  attacked  upon  equitable 
grounds.  Judge  Rollins  said,  in  Fraenznick  v.  Miller  (1  Dem. 
1S6,  at  p.  153)  :  *^  But  would  not  such  a  course  imply  an 
assumption  that  the  instruments  whose  validity  is  attacked 
are  in  fact  valid?  In  other  words,  would  it  not  practically  in- 
volve just  such  a  determination  of  their  validity  as  the  court 
has  no  right  to  make? 

^^  It  seems  to  me  that  one  or  the  other  of  two  courses  should 
be  taken  for  protecting  the  rights  of  all  parties  in  such  con- 
troversies as  these.  Either  the  inquiry  into  the  correctness 
of  the  accounts  should  be  postponed,  imtil  an  adjudication  is 
had,  in  the  matter  as  to  which  the  court  lacks  jurisdiction,  or, 
if  the  inquiry  is  suffered  to  proceed,  every  person  who  claims 
a  share  or  an  interest  in  the  estate  should  be  allowed  to  take 
part  therein,  despite  the  fact  that  he  is  alleged  to  have  as- 
signed or  released  such  share  or  interest,  provided  that  he  in- 
terposes allegations  of  fact  disputing  the  validity  of  such  as- 
signment or  release,  and,  that,  but  for  such  assignment  or 
release,  he  would  be  entitled  to  such  interest  or  share.  (Thom- 
son v.  Thomson,  1  Bradf .  24 ;  Burwell  v.  Shaw,  S  Bradf .  822 ; 
Dickson's  Estate,  11  Philadelphia,  86;  Kenny  v.  Jackson,  1 
Hagg.  Eccl.  106 ;  Greene  v.  Day,  1  Dem.  46 ;  Giles  v.  deTalley- 
rand,  1  Dem.  97;  Buchan  v.  Rintoul,-70  N.  Y.  1)." 

If  the  assignment  and  waiver  here  alleged  by  the  executors 
and  attacked  by  the  petitioner  were  held  to  be  a  bar  to  this 
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proceeding,  it  could  only  be  upon  a  finding  that  the  instru- 
ment was  good  and  valid  for  every  present  purpose.  That 
is  a  finding  which  should  not  be  made  by  a  court  which,  unless 
its  scope  has  been  enlarged  by  section  247Sa  of  the  Code,  is 
forbidden  to  make  any  finding  in  the  premises. 

It  is  also  taught  by  the  cases,  prior  to  the  enactment  of 
section  S472a,  that  the  surrogate  could  not  include  in  a  de- 
cree of  distribution  the  legatee  whose  interest  is  questioned, 
and  that  such  decree,  if  made,  should  suspend  the  claims  of 
the  legatee  until  the  questions  surrounding  them  be  deter- 
mined in  a  forum  of  adequate  jurisdiction. 

Upon  this  state  of  the  law,  section  2472a  of  the  Code  has 
supervened,  and  the  Surrogates'  Court  now  has  jurisdiction 
"  upon  a  judicial  accounting  *  ♦  ♦  to  ascertain  the  title 
to  any  legacy  or  distributive  share  ♦  *  ♦  and  to  exercise 
all  other  power,  legal  or  equitable,  necessary  to  the  complete 
disposition  of  the  matter." 

Hence,  long  vested  with  the  jurisdiction  to  direct  an  ac- 
counting between  parties  in  the  situation  presented  by  these 
pleadings,  the  court  no  longer  need  await  the  judgment  of 
another  court,  but  may  proceed  to  a  comprehensive  adjust- 
ment of  every  right  affecting  the  assignment,  release  or  waiver. 

The  pending  action  to  set  aside  the  assignment  in  question 
was  commenced  after  the  present  proceeding.  It  constitutes 
no  bar  and  affords  no  ground  for  appeal  to  the  discretion  of 
the  court  to  abate  the  petitioner's  prayer.  The  settlement  of 
the  account  can  be  best  had  in  the  court  where  it  normally 
belongs. 

The  application  is  granted. 
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In  the  Matter  of  the  Judicial  Settlement  of  the  Account  of 
Ankie  G0VOH9  as  Executrix  of  the  Last  Will  and  Testa- 
ment of  Annie  Neumann,  late  of  the  County  of  Kings, 
Deceased. 

{ Surrogate' »  Court,  King$  County,  Novemher^  191L) 

Tbubts — Gbeation  and  Dbclabation — ^DEFosrr  in  Bank — ^Etidbncb  of 

Intent. 
Wills — Intkbpbbtation    and    Gonstbuction — ^Dbsignation    and    Dk- 

SCBIFTIONS  OP  PBOFCBTT,  FUNDS,  ETC. — PaBTIOUIAB  TBBMS  OF  DOITBT- 

FCL  Meanin<j — Money  "  which  is  in  a  Bank  ob  will  be  '* :  Dis- 
posal OF   THE   EnTIBB   ESTATE — EFFECT   OF   DEATH,   UnCEBTAINTY   OB 

Invalidity  ob  Incapacity  of  Legatees  ob  Devisees — Erect  of 
Death  of  Beneficiaby  in  I^ife  of  Tbbtatob— Lboacy  in  Payment 
OF  Sebvices. 

Where  moneys,  some  belongng  to  a  husband  and  some  to  his 
wife,  are  deposited  in  tiis  name  in  trust  for  the  wife,  and  where 
at  the  time  of  the  deposit  the  wife  says  she  gives  her  money  then 
deposited  to  her  husband,  and  where  the  husband  survives  his  wife 
and  then  dies,  and  where  during  part  of  her  life  and  at  her  death 
the  wife  had  the  bank-book  and  kept  it  in  a  box  of  which  the  hus- 
band had  no  key,  and  where  prior  to  her  death  the  wife  gives  him 
the  book  to  draw  money  to  pay  taxes  after  which  he  returns  it  to 
her  with  the  money  he  has  drawn  and  she  tells  her  daughter  to  give 
the  book  to  her  husband  as  soon  as  she  dies,  as  to  so  much  of  the 
money  as  belonged  to  the  wife  a  clear  intention  appears  that  the 
wife  should  have  control  of  the  fund  for  life  and  the  husband 
should  have  so  much  of  it  as  might  be  left  at  her  death. 

A  legacy  to  the  husband  under  the  wife's  will  of  $800  "which 
is  in  a  bank  deposited  therein  or  will  be 'Ms  payable  from  moneys 
deposited  by  the  testatrix  in  her  own  name. 

A  deposit  by  the  wife  to  C,  whom  she  named  as  her  executor,  in 
trust  for  herself,  coupled  with  a  provision  in  her  will  giving  the 
amount  of  such  deposit  to  C  "as  and  for  his  services  rendered 
to  me  in  my  lifetime,  and  for  his  commissions  and  services  in 
settling  up  this  my  estate  "  betokens  her  intention  to  vest  the  fund 
in  O  with  postponement  of  its  enjoyment  during  her  own  life; 
and  his  death  prior  to  hers  does  not  extinguish  his  right  in  the 
fund  but  it  passes  to  his  personal  representatives;  nor  can  such 
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right  be  diminished  by  proof  that  the  value  of  any  services  he 
rendered  the  testatrix  was  less  than  the  amount  of  the  deposit 

PsocEEDiNG  upon  the  judicial  settlement  of  the  account  of 
an  executrix. 

John  C.  Kinkel,  for  executrix. 

Charles  M.  Kelby,  for  public  administrator  as  adminis- 
trator of  the  estate  of  Ludwig  Neumann,  deceased. 

Edward  6.  Nelson,  for  Annie  Gough,  as  administratrix  of 
•estate  of  Carl  VoUmann,  deceased. 

Rudolph  Schroeder  (Edward  I.  Taylor,  of  counsel),  for 
Johann  Petersen,  residuary  legatee. 

Ketcham,  S. — The  question  is  presented  whether  the  bal- 
Jince  remaining  in  a  savings  bank  account  belongs  to  the  estate 
^f  the  decedent,  Annie  Neumann,  or  to  the  estate  of  Ludwig 
Neumann,  her  husband. 

This  account  was  opened  on  January  6,  1898.  The  de- 
positor was  named  as  **  Ludwig  Neumann,  in  trust  for  Annie 
Neumann."  Deposits  in  this  account  were:  January  5,  1898, 
$26 ;  June  24,  1898,  $26 ;  July  1,  1898,  $600.  Withdrawals 
were  made  as  follows:  January  12,  1909,  $100;  August  SI, 
1909,  $126.  On  January  1,  1911,  interest  upon  the  account 
was  $840.24  and  the  principal  then  remaining  was  $326. 

The  husband  survived  the  wife  and  then  died,  on  Sep- 
tember IS,  1909. 

The  evidence  requires  the  finding  that  the  two  sums  of 
twenty-five  dollars  deposited  in  the  account  belonged  to  the 
husband.  This  conclusion  is  based  upon  the  fact  of  the  deposit 
and  the  absence  of  any  evidence  to  overcome  the  presumption 
-that  in  each  case  the  sum  deposited  belonged  to  the  depositor. 
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It  is  supported  by  the  following  testimony  of  the  decedent's 
step-daughter,  whether  the  same  applied  to  one  or  the  other  of 
these  two  small  deposits:  **  Q.  Did  she  (the  decedent)  make 
any  statement  as  to  what  that  deposit  of  $26  was?  A.  That 
was  his  own  money.  Q.  Who  said  that?  A.  Both  him  and 
her." 

The  $500  belonged  to  the  wife  originally  and  it  is  un- 
contradicted that  she  gave  that  sum  to  the  husband  and  that 
they  both  went  together  and  put  it  in  the  bank. 

For  part  of  her  life  and  at  her  death  the  wife  kept  the  bank- 
book. She  certainly  had  possession  of  it  on  January  12,  1909, 
six  months  before  she  died.  For  an  unknown  period  immedi- 
ately preceding  her  death,  she  kept  the  bank-book  in  a  tin 
box  to  which  there  were  keys,  which  were  never  in  the  pos- 
session of  the  husband,  but  were  in  the  hands  of  a  third  per- 
son. On  January  12,  1909,  the  decedent  gave  her  husband  the 
book  and  told  him  to  draw  $100  from  the  account,  as  she 
wanted  it.  She  then  said  that  she  needed  the  money  for  the 
taxes.  He  drew  the  money  and  gave  her  the  book  and  the 
money  both. 

The  step-daughter  testifies  that  her  mother  told  her  when 
she  died  to  hand  him  (the  husband)  the  bank-book  just  as 
soon  as  she  died. 

The  rule  that  an  irrevocable  trust  arises  when  a  deposit  is 
made  by  one  in  form  in  trust  for  another  and  the  bank-book 
is  delivered  to  the  apparent  beneficiary  without  any  qualifying 
circumstances  does  not  apply.  This  rule  relates  only  to 
cases  where  the  moneys  deposited  originally  belonged  to  the 
apparent  trustee.  It  derives  its  sanction  from  the  inferences 
which  must  follow  when  a  person  yields  dominion  over  his  own 
to  another. 

Here  a  small  part  of  the  account  was  contributed  by  the 
husband,  while  the  wife,  in  contributing  the  remainder,  said 
she  gave  the  same  to  him. 
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The  trust  which  accompanied  this  so-called  gift  would  be 
reduced  to  an  absurdity  if  construed  to  mean  that  the  gift 
which  took  place  at  the  moment  of  instituting  the  trust  was 
such  that  the  husband  could  not  in  any  imaginable  event  take 
any  advantage  by  the  gift. 

It  cannot  be  that  the  wife  said,  ^^  I  give  you  this  $500  in 
such  a  way  that  I  shall  have  the  full  right  to  its  use  and 
consumption  so  long  as  I  live  and  my  estate  shall  have  what 
is  left  of  it  at  my  death.'* 

Any  form  of  gift,  or  agreement  to  give,  to  the  husband 
forbids  the  suggestion  that  the  form  of  the  account  was 
adopted  as  a  device  or  convenience  in  the  wife's  conduct  of 
the  deposit.  The  clear  intention  was  that  the  husband  should 
take  full  ownership  and  enjoyment  of  the  $500  with  only  such 
limitations  as  may  be  deduced  from  the  form  of  the  deposit  and 
of  the  gift. 

The  trust  or  arrangement  should  be  given  such  scope  as  is 
consistent  with  the  fact  of  gift.  Unless  the  husband  was 
intended  to  take  the  balance  upon  the  wife's  death,  there 
could  never  be  any  enjoyment  by  him  of  his  gift.  Hence  the 
understanding  was  that  the  wife  should  enjoy  and,  if  she 
chose,  consume  the  fund  during  her  life,  and  that  in  the 
meantime  the  enjoyment  of  the  gift  by  the  husband  should 
be  so  modified  and  abated  as  to  permit  of  the  wife's  enjoy- 
ment of  the  fund;  but  that,  upon  her  death,  the  gift  should 
become  consummate  as  to  any  unconsumed  remainder. 

The  words  "  trust "  and  "  gift "  are  used,  not  in  their 
legal  sense,  but  with  the  meaning  which  the  parties  adopted. 
By  the  use  of  these  words  they  intended  and  agreed  that  the 
account  should  be  in  trust  to  fulfill  the  purposes  above  stated, 
viz.,  that  the  wife  should  have  the  control  of  the  fund  for  life 
and  the  husband  should  have  so  much  of  it  as  should  be  left 
at  her  death. 

This  interpretation  is  confirmed  by  the  wife's  treatment  of 
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the  pending  transaction  when  she  came  to  die.  She  then  told 
her  step-daughter  to  hand  the  husband  this  bank-book  as  soon 
as  she  died.  Declarations  by  either  party  to  the  deposit  made 
while  the  deposit  was  maintained  are  part  of  the  ra  gesta  and 
tend  to  characterize  the  existing  transaction.  The  balance 
remaining  in  the  account  shoulfl  be  delivered  to  the  husband's 
estate. 

The  will  contains  these  words :  *^  I  give,  devise  and  bequeath 
to  my  husband,  Ludwig  Neumann,  eight  hundred  dollars, 
which  is  in  a  bank  deposited  therein  or  will  be." 

Whether  this  legacy  was  general,  specific  or  demonstrative, 
it  is  payable.  It  was  doubtless  a  demonstrative  gift,  and  the 
source  demonstrated  for  its  payment  was  any  bank  in  which 
the  testatrix  to  her  own  knowledge  then  had  an  account. 
There  was  an  account  then  standing  in  her  name  in  which  at 
her  death  there  was  the  sum  of  $2,706.88.  From  this  sum  the 
legacy  should  be  paid. 

There  was  a  deposit  in  a  savings  bank  of  moneys  belonging 
to  the  testatrix  to  the  amount  of  $500.  The  form  of  the  de- 
posit was,  **  Carl  VoUmann  in  trust  for  Annie  Neumann." 

The  deposit  was  made  on  May  14,  1907,  and  there  were 
no  additions  to  or  withdrawals  from  the  account  during  the 
life  of  the  testatrix.  Carl  Vollmann  died  on  February  7,  1908. 
This  is  the  true  date,  although  the  time  is  erroneously  given  in 
the  testimony  as  February,  1907. 

The  will  of  the  testatrix  appointed  Carl  Vollmann  as 
executor  and  contained  the  following  provision :  **  I  give, 
devise  and  bequeath  the  money  deposited  in  the  Germania 
Savings  Bank  in  Kings  County,  N.  Y.,  whatever  the  amount 
therein  is  or  may — unto  my  friend,  Carl  Vollmann,  as  and 
for  his  services  rendered  to  me  in  my  lifetime,  and  for  his 
commissions  and  services  in  settling  up  this  my  estate.'' 

It  is  claimed  in  behalf  of  the  representative  of  Carl  Voll- 
mann that  the  legacy  to  him  did  not  lapse  upon  his  death 
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before  that  of  the  testatrix,  since  it  was  given  to  discharge 
an  obligation,  either  legal  or  moral;  and,  further,  that,  even 
if  there  were  a  lapse,  the  expression  of  the  will,  though  it 
has  lost  dispositive  force,  remains  as  the  declaration  of  the 
testatrix  that  her  intention  was  to  vest  the  fund  in  Vollmann 
with  postponement  of  its  enjoyment  during  her  own  life. 

While  in  its  testamentary  effect  the  will  speaks  as  of  the 
time  of  testatrix's  death,  it  speaks  as  of  the  time  of  its  execu* 
tion  when  it  refers  ^to  existing  things.  Rogers  v.  Rogers,  153 
N.  Y.  847.  It  was  said  by  Chief  Judge  Church,  in  a  case 
not  now  recalled  by  nan^ip,  that  ^^  we  must  assume  the  posi* 
^tion  of  the  testator,  and  know  what  he  knew  and  see  what 
he  saw,  and  then  declare  what  he  intended." 

By  words  which  serve  as  her  declaration,  even  though  they 
may  fail  of  testamentary  efficacy,  the  testatrix  said,  six 
months  after  her  deposit  was  made,  that  she  wanted  the 
amount  of  such  deposit  and  any  additions  thereto  to  be  paid 
of  such  wish  to  be  the  services  which  he  had  rendered  to  her 
to  Carl  Vollmann  upon  her  death.  She  declared  the  ground 
and  which  he  might  render  to  her  estate.  Such  expressions,, 
whether  found  in  a  will  or  in  any  other  solemn  form,  whea 
made  in  full  knowledge  of  the  account  then  pending,  justify 
the  finding  that  the  deposit,  though  in  form  a  trust  for  the 
benefit  of  herself  and  her  estate  was,  in  her  contemplation,  a 
trust  for  her  benefit  during  her  life,  with  a  vested  right  thereto 
in  Carl  Vollmann  to  enjoy  the  same  upon  her  death. 

This  right,  if  it  existed,  was  transmitted  to  the  representa- 
tives of  Mr.  Vollmann. 

This  view  receives  some  support  from  the  fact  that  the 
testatrix  had  previously  made  a  like  arrangement  for  her 
husband's  benefit  under  a  like  deposit. 

It  is  clear  that  a  legacy  given  in  discharge  of  a  legal  obli- 
gation is  not  a  mere  bounty,  but  is  a  recognition  of  a  duty 
andf  as  such,  does  not  lapse  upon  the  death  of  the  legatee 
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(Cole  V.  Niles,  8  Hun,  886;  affd.,  6«  N.  Y.  686;  Redf.  Sur. 
[7th  ed.],  §  768;  Stevens  v.  King,  1904,  2  Ch.  Div,  80;  8 
Pom.  Eq.  Juris  [8d  ed.],  §  1144,  note  2  and  note  A) ;  nor  do 
we  approach  doubtful  ground  when  the  same  rule  is  applied  to 
a  legacy  made  in  recognition  of  a  merely  moral  duty.  In 
Stevens  v.  King,  supra^  the  honorable  court  said :  ^^  The  doc- 
trine that  a  legacy  lapses  by  the  death  of  the  legatee  in  the 
testator's  lifetime  means,  I  take  it,  that  the  whole  object  of 
the  testator  in  giving  the  legacy  has  failed  by  reason  of  the 
legatee's  death.  But  that  must  depend  on  the  question  what 
the  testator's  object  was.  I  think  that  the  cases  of  Williamson 
V.  Naylor,  (8  Y.  &  C.  Ex.  980) ;  PhiUips  v.  PhilKps,  (8  Hare, 
281 ;  64  R.  I.  296),  and  In  re  Sowerby's  Trust,  (2  K.  &  J.  680) 
have  established  the  rule  that,  if  the  Court  finds,  upon  the  con- 
struction of  the  will,  that  the  testator  clearly  intended  not  to 
give  a  mere  bounty  to  the  legatee,  but  to  discharge  what  he 
regarded  as  a  moral  obligation,  whether  it  was  legaUy  bind- 
ing or  not,  and  if  that  obligation  still  exists  at  the  testator's 
death,  there  is  no  necessary  failure  of  the  testator's  object 
merely  because  the  legatee  dies  in  his  lifetime;  and  therefore 
death  in  such  a  case  does  not  cause  a  lapse." 

In  Pomeroy's  Equity  Jurisprudence  (§  1144,  foot-note  to 
Sd  ed.)  the  author  adopts  this  case  as  the  basis  for  the  f(^- 
lowing  statement  of  the  rule:  "Where  the  intention  of  the 
testator  is  not  merely  bounty  to  the  legatee,  but  to  discharge 
a  moral  obligation  recognized  by  the  testator,  the  legacy  does 
not  lapse." 

While  proof  was  given  of  the  value  of  the  services  which 
might  have  been  rendered  by  Mr.  Vollmann  after  he  had  be- 
come executor,  there  is  no  ground  for  subtracting  such  value 
from  the  amount  of  the  legacy.  The  gift  was  entire  and  must 
fail  or  prevail  wholly. 

There  can  be  no  inquiry  as  to  the  quantum  meruit  when 
services,  past  and  future,  certain  and  contingent,  have  been 
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appraised  and  liquidated  by  the  testatrix  as  of  a  value  equal 
to  her  gift. 

Either  by  the  express  provision  of  her  will  or  by  the  agree- 
ment which  surrounded  the  deposit,  the  decree  of  distribu- 
tion must  direct  the  payment  to  the  administratrix  of  Carl 
Vollmann  of  the  money  deposited  in  the  Germania  Savings 
Bank  at  the  time  of  the  decedent's  death. 

The  account  should  be  settled  accordingly. 

Decreed  accordingly. 


In  the  Matter  of  the  Judicial  Settlement  of  the  Accounts  of 
Gttstav  a.  Witte,  as  Sole  Surviving  Trustee  under  the 
Last  Will  and  Testament  of  Gustav  A.  Witte,  Deceased. 

{Surrogates  Court,  Kings  County,  November,  1911.) 

Wills — Intebpbetation  and  Construction — Dbsionation  and  Db- 
SGBipnoNs  OF  Pebsonb,  Objects  and  Pxtbposbs — Pabticulab  Tebms 
OP  Doubtful  Meaning — ^**  Childbbn." 

Wbere  a  testator  in  his  will  at  first  declares  his  intention  of 
dividing  his  estate  among  his  children  and  grandchildren  and 
thereafter  provides,  with  respect  to  the  remainder  in  certain 
shares,  that  it  shall  be  divided  among  his  surviving  children  or 
their  heirs,  and  where  by  his  will  provision  is  made  for  every  child 
and  grandchild  then  living,  the  intention  will  be  inferred  that  he 
intended  by  the  latter  words  to  direct  a  distribution  to  his  children, 
only,  to  the  exclusion  of  his  grandchildren. 

Pboceedixg  upon  the  judicial  settlement  of  the  accounts 
of  a  sole  surviving  trustee. 

S.  M.  &  D.  E.  Meeker,  for  trustee. 

Martin  E.  Halpin,  for  Matilda  S.  Fickermann,  one  of  the 
children  of  deceased. 
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William  Fickermann,  for  Bertha  Rappold,  Ellen  Huttner 
and  Emma  Steffen,  children  of  deceased. 

Daniel  Underhill,  for  Minna  Anderson,  Katharine  Baldwin, 
Fredericka  Kasten  and  Matilda  Leach,  grandchildren  of  de- 
ceased. 

Charles  A.  Wilson,  for  Rose  Erdmann,  granddaughter  of 
deceased. 

Ketcham,  S. — ^The  testator,  haying  provided  for  the  con- 
version of  his  estate,  directed  the  executors  to  divide  the  pro- 
ceeds among  persons  whom  he  described  as  *^my  children  and 
grandchildren." 

One  portion  was  given  in  trust  for  one  of  his  children  and 
was  the  subject  of  the  following  words:  *^I  direct  that  after 
his  death  the  principal  so  invested  for  him  to  be  equally  dis- 
tributed among  my  surviving  children  or  their  heirs." 

Six  shares  were  then  directed  to  be  "divided"  to  six  of 
testator's  children. 

Two  like  shares  were  then  directed  to  be  "divided"  (1) 
to  a  son,  and  (8)  to  the  child  of  a  deceased  son  of  the  testator. 
As  to  each  of  the  two  shares  last  mentioned  it  was  directed 
that  upon  the  death  of  the  primary  beneficiary  ^*  of  minor 
age  "  his  "  share  "  was  to  be  distributed  "  among  my  "  (the 
testator's)  "  surviving  children  or  their  heirs," 

Finally,  one  other  "share"  was  "divided"  to  four  chil- 
dren of  a  deceased  child  of  the  testator.  As  to  this  la^t 
"  share  "  it  was  provided  that,  upon  the  death  "  of  minor  age  " 
of  any  one  of  the  four  children  of  the  deceased  daughter,  his 
"  part "  was  to  be  divided  in  equal  shares  "  among  the  sur- 
viving children  of  "  the  deceased  daughter. 

The  son,  for  whose  life  the  portion  first  mentioned  supra^ 
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was  placed  in  trust,  has  died  since  the  death  of  the  testator^ 
and  that  portion  is  the  subject  of  the  present  accounting. 

It  is  claimed,  on  one  part,  that  the  portion  in  question  is 
to  be  paid  to  the  children  of  the  deceased  who  survived  him, 
or  to  their  issue.  On  the  other  part,  it  is  claimed  that  chil- 
dren of  the  testator's  children  whose  parent  died  before  the 
testator  should  share  in  the  trust  remainder. 

Upon  this  question,  the  comparison  and  contrast  of  phrases 
used  by  the  testator  to  indicate  the  persons  or  classes  to  whom, 
upon  death  among  the  life  tenants,  the  several  remainders  were 
bequeathed,  become  significant. 

In  the  instance  directly  concerned  upon  this  accounting,  he 
employed  the  words  ''  among  my  surviving  chOdren  or  their 
heirs.'* 

In  the  general  introduction  of  his  purpose  to  divide  the 
whole  estate,  he  used  the  words  '^  among  my  children  and 
grandchildren." 

With  respect  to  the  remainder  in  case  of  the  death  of  either 
one  of  two  beneficiaries  under  age,  his  words  were  *^  among  my 
surviving  children  or  their  heirs." 

And,  lastly,  upon  the  death  of  any  one  of  four  grandchil- 
dren, the  division  was  directed  to  be  made  *^  among  the  sur- 
viving children  of  "  their  mother. 

However  harsh  or  unequal  the  result  may  be,  the  words 
upon  which  this  account  must  be  determined,  viz.,  ^^  among  my 
surviving  children  or  their  heirs"  can  only  be  referred  to 
children  who  survived  the  testator.  No  change  in  the  result 
would  be  e£Pected  if  the  expression  were  considered  to  refer  to 
survival  at  the  time  of  the  distribution. 

In  the  provision  in  case  of  the  death  of  one  of  the  children 
of  a  deceased  daughter,  the  direction  was  for  distribution 
*^  among  the  surviving  children  of  said  "  daughter. 

No  one  will  doubt  that,  in  the  language  last  quoted,  the 
word  "  surviving "  meant  "  surviving  at  the  time  when  the 
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contemplated  payment  should  become  due.''  The  repetition  of 
like  expressions  throu^out  the  will  imports  deliberation  and 
selecticm.  The  use  of  a  single  phrase  would  be  presumed  to 
be  intelligent,  but  its  force  and  purpose  are  multiplied  when 
its  equivalent  is  repeated. 

The  will  at  first  speaks  of  ^'my  children  and  grandchil- 
dren" as  the  persons  whom  the  testator  is  about  to  consider 
in  the  division  of  his  estate.  He  then  develops  a  scheme  under 
which  provision*  is  made  for  every  child  and  grandchild  then 
living.  In  this  scheme  he  fuUy  satisfies  the  thought  contained 
in  the  introductory  mention  of  "  children  and  grandchildren." 

In  providing  for  the  remainder  over  which  is  involved  in 
this  accounting,  he  departs  from  the  general  description  with 
which  he  started  and  makes  such  remainder  payable,  not  to 
children  or  grandchildren,  but  to  **  surviving  children  or  their 
heirs."  This  second  classification,  at  least  verbally,  excludes 
grandchildren  and,  as  to  children,  adds  a  qualification  not 
found  in  the  earlier  part  of  the  will. 

A  new  purpose  appears,  unless  the  new  word  **  surviving " 
can  be  robbed  of  all  meaning.  Its  fair  grammatical  value  is 
that  the  gift  over  shall  reach,  not  his  children  or  their  heirs, 
but  such  of  his  children  as  shall  survive  some  event  later 
than  the  time  of  the  will. 

This  distinction  is  again  enforced  when,  as  argued  supra^ 
the  words  **  surviving  children  "  of  the  deceased  daughter  are 
used  only  to  describe  children  who  shaU  survive  at  the  time  of 
payment.  A  construction  that  the  words  '^  my  surviving  chil- 
dren or  their  heirs  "  may  permit  a  proportionate  payment  to 
children  whose  parent  was  a  child  of  the  decedent  and  had 
died  before  the  wiU  was  made  would  offend  simple  rules  of 
language.  It  would  involve  a  result  reached  not  under,  but 
despite,  the  words  in  question.  The  only  suggestion  in  its 
favor  is  that  the  testator  would  not  have  intelligently  excluded 
his  deceased  children's  offspring.     This  would  have  afforded 
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the  testator  a  good  reason  for  making  a  different  will,  but  the 
law  cannot  make  it. 

The  distribution  of  the  trust  fund  should  be  among  the 
children  of  the  decedent  who  did  survive  him. 

Decreed  accordingly. 


In  the  Matter  of  the  Judicial  Settlement  of  the  Account  of 
Geosge  Baldwin,  John  S.  Mowby  and  Robert  Keenan, 
as  Executors  of  the  Last  Will  and  Testament  of  Robeet 
Habbis,  Deceased. 

(Burroffot^i  Cowt,  Kings  County,  Navemher,  191L) 

Wills — Interpbitation  asd  Gonstbuchon — Temus  Dbtiring  the 
natum  and  quaixtt  of  bfitates  ob  interests — ^flduciabt  ob  in- 
DIVIDUAL, Legal  ob  Bquitabij:  and  Otheb  Qualdied  Interests-^ 
GoNSTBucnoN  or  Provision  in  Form  or  Trust  as  a  Direct  or  Ab- 
solute Got. 

A  bequest  to  an  incorporated  association,  "for  the  purpose  of 
founding  a  home  midway  on  Long  Island  for  destitute  Masons, 
their  widows  or  children,  more  especially  for  Brooklyn  Masonic 
veterans,  as  it  is  my  wish  they  should  have  the  preference,"  is  an 
absolute  gift  to  the  corporation;  and  the  words  defining  the  testa- 
tor's desire  in  the  application  of  the  gift  are  merely  precatory. 

Judicial  settlement  of  the  accounts  of  executors. 


Howard  C.  Conrady,  for  executors. 

Albert  W.  Winton,  for  Ann  Harris  et  al.,  objectors. 

Charles  Fox,  for  the  Limerick  Protestant  Orphan  Society, 
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Rufus  L*   Scott,   for  Trustees  of  the  Brooklyn   Masonic 
Veterans. 

Fisher  &  Voltz,  for  Industrial  School  Association  of  Brook* 
Ijn,  Eastern  District. 

Ketcham,  S. — ^The  first  paragraph  of  the  will  is  as  follows : 

**  First :  I  give  to  the  Trustees  of  the  Brooklyn  Masonic 
Veterans  the  sum  of  One  Thousand  Dollars  $1000.00  for  the 
Purpose  of  Founding  A  Home  Midway  on  Long  Island  for 
Destitute  Masons,  their  Widows  or  Children,  more  Especially 
for  Brooklyn  Masonic  Veterans,  as  it  is  my  wish  they  Should 
have  the  Preference." 

The  argument  that  this  gift  was  invalid  upon  any  of  the 
grounds  asserted  depends  upon  the  assumption  that  the  gift 
was  in  trust  to  found  the  home  or  was  qualified  by  a  condi- 
tion that  the  home  must  be  founded.  These  questions  are 
niot  reached,  since  the  gift  is  absolute  and  the  definition  by 
the  testator  of  the  purpose  to  which  he  desired  the  gift  to 
be  applied  is  merely  precatory.  Johnston  v.  Hughes,  187 
N.  Y.  446. 

There  the  gift  was  to  the  trustees  of  St.  Francis  Hospital 
'^^  for  the  benefit  and  use  of  the  Blessed  Virgin  Mary  Pur- 
gatorial Fund  of  the  said  Hospital.'*  It  was  contended  that 
the  gift  was  void  for  the  reason  that  there  was  no  such  fund 
and  that  the  only  possible  object  of  such  a  fund  was  the  say- 
ing of  masses  for  the  spiritual  welfare  of  the  souls  of  the  dead 
in  purgatory,  and  that  the  corporation  had  no  power  to  act 
as  trustee  for  such  a  fund  or  purpose.  This  attack  upon  the 
gift  was  avoided  by  the  express  holding  that  the  gift  was  ab- 
solute and  was  not  cut  down  or  qualified  by  any  trust  or  con- 
dition. 

It  is  obvious  that  the  words  of  the  will  at  bar  which  were 
Appended  to  the  gift  under  examination  contained  nothing 
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more  to  cut  down  or  restrict  the  bequest  than  was  found  in 
the  words  considered  in  the  case  last  cited. 

As  was  said  upon  the  trial,  there  can  be  no  direction  with 
respect  to  the  gift  to  "  The  Industrial  Home  in  South  Third 
Street,"  unless  common  law  proof  be  given  upon  which  a  find- 
ing can  be  made  of  the  identity  of  the  legatee  intended.  The 
affidavit  submitted  in  this  respect  is  properly  objected  to  and 
must  be  disregarded.  The  executors  can  only  be  directed  to 
pay  the  legacy  to  the  Industrial  Home  in  South  Third  street 
and,  in  paying  it,  must  assume  the  perils  of  mistake. 

The  gift  to  the  Protestant  Orphan  Society  of  the  City  of 
Limerick,  Ireland,  is  properly  payable  to  the  Limerick  Prot- 
estant Orphan  Society  in  Ireland. 

The  legacies  to  the  executors  seem  to  be  waived  in  schedule 
P  of  the  account. 

The  account  will  be  settled  accordingly. 

Decreed  accordingly. 


In  the  Matter  of  the  Judicial  Settlement  of  the  Account  of 
Edwin  C.  Phii.bbick  and  Paul  M.  Wabbueo,  as  Execu- 
tors of  the  Last  WiU  and  Testament  of  Julia  Halloab- 
TEN,  Deceased. 

(Surrogate's  Court,  'New  York  County,  November,  1911.) 

Wnxa— Intbbfbetation  and  Ck>NSTBuoTioN— Teems  Detinino  the 
Nature  and  Quaiitt  of  Estates  ob  Intebestb — ^Fiduciabt  ob  In** 
dividual,  Legal  ob  Equttable  and  Otheb  Quauiibd  Intebbsts^- 
Tbusts  Implied. 

A  bequest  to  one  with  the  added  words,  "  it  being  understood  be- 
tween us  that  she  is  to  spend  said  amount  in  charity,  both  in  the 
Kingdom  of  Italy  and  in  the  City  of  New  York,  U.  S.  A.,*'  is  not 
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a  penonal  beqnest  to  the  legatee,  but  was  intended  to  be  held  by 
her  In  trust  and  used  for  purpOMS  so  indefinite  and  uncertain  as  to 
render  the  gift  void. 

PaocEEDiNo  upon  the  judicial  settlement  of  the  accounts 
of  executors. 

Duer,  Strong  &  Whitehead  (Marshal  Steams,  of  counsel )> 
for  executors. 

Thomas  Carmody,  Attorney-General,  for  State. 

CoHAUkN,  S. — Testatrix  died  on  the  Ist  day  of  June,  1909» 
leaving  a  last  will  and  testament  dated  March  21,  1908,  and 
a  codicil  thereto  dated  December  16,  1908.  Upon  the  judi- 
cial settlement  of  the  accounts  of  the  proceedings  of  the  exe- 
cutors the  question  of  the  validity  of  the  foUowing  paragraph 
of  the  codicil  is  raised :  ^*  I  give,  devise  and  bequeath  the 
amount  which  has  been  bequeathed  to  me  by  the  last  will  and 
testament  of  my  son  to  my  daughter,  it  being  understood  be- 
tween us  that  she  is  to  spend  said  amount  in  charity,  both  in 
the  Kingdom  of  Italy  and  in  the  City  of  New  York,  U.  S.  A." 

The  bequest  evidently  was  intended  by  the  testatrix  not  for 
the  personal  benefit  of  the  legatee,  but  to  be  held  by  her  in 
trust  and  used  for  the  general  purpose  specified  by  her.  Gross 
V.  Moore,  68  Hun,  412,  414;  affd.,  141  N.  Y.  659,  upon  opin- 
ion below;  Matter  of  Keenan,  107  App.  Div.  284.  That  pur- 
pose may  comprehend  a  variety  or  infinitude  of  objects  and 
purposes  as  contradistinguished  from  beneficiaries,  any  one  of 
which  may  or  may  not  have  been  contemplated  by  the  testa- 
trix, making  utterly  improbable  the  ascertainment  and  execu- 
tion of  her  purposes  and  intentions  by  any  court  owing  to 
their  great  indefiniteness  and  uncertainty. 

The  bequest  must,  therefore,  be  declared  void,  and  this  not- 
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withstanding  the  greatly  enlarged  powers  to  make  gifts  for 
charitable  and  benevolent  objects  given  by  chapter  701,  Laws 
of  189S,  and  chapter  291,  Laws  of  1901,  which,  so  far  as  they 
affect  personal  property,  are  now  embodied  in  section  12, 
article  2,  chapter  41  of  the  Consolidated  Laws.  Matter  of 
Scott,  81  Misc.  Rep.  86,  87 ;  Manley  v.  Fiske,  66  id.  890,  and 
189  App.  Div.  667 ;  Matter  of  Shattuck,  198  N.  Y.  446.  The 
amount  ineffectually  attempted  to  be  bequeathed  passes  to 
the  residuary  legatees  under  the  will  of  decedent. 
Decreed  accordingly. 


In  the  Matter  of  the  Judicial  Settlement  of  the  Account  of 
Cha&les  H.  Botee  and  Feank  W.  Boyee,  as  Executors 
and  Trustees  under  the  Last  Will  and  Testament  of 
Amelia  S.  Sheeman,  Deceased,  Pursuant  to  Decree  of  this 
Court  Removing  Said  Persons,  Etc. 

{Burrogat&B  Court,  Oneida  County,  November,  1911.) 

Ck)NTEifFT:  What  CkiNSTrruTss — ^Disobedience — Obdbb  to  Pat 
Monet — Inabilttt  to  Ck>MPLT  as  Excusino  Disobedience:  Pun- 
ish MENT — I  MPBISONMENT — DiSCH  ABOE. 

Where  a  testamentary  trustee  has  been  removed  and  is  charged 
In  the  final  decree  with  a  sum  of  money  which  he  is  directed  to  pay 
to  his  successolr,  his  financial  inability  is  no  answer  to  a  motion  to 
punish  him  for  contempt  for  his  failure  to  obey  the  decree;  but 
the  question  of  his  financial  inability  to  comply  with  the  decree 
must  be  determined  upon  a  motion  for  discharge  from  imprison- 
ment, under  section  775  of  the  Judiciary  Law. 

SemJ>le,  where  a  trustee  in  such  case  seeks  to  be  discharged  from 
imprisonment  on  the  ground  of  his  inability  to  pay  the  amount 
directed  by  the  decree,  he  must  show  that  he  has  done  whatever 
he  could  to  obey  it;  and  it  is  not  enough  to  urge  that  It  would  do 
no  good  If  he  should  try  to  obey. 


474      SURROGATE'S  COURT  REPORTS. 

Motion  for  the  commitment  as  for  a  contempt  of  a  trus- 
tee who  has  been  removed. 

Wingate  &  Cullen   (Conrad  Saze  Keyes,  of  counsel) ,   for 
People's  Trust  Company,  for  motion. 

Blandy,  Mooney  &  Shipman  (Joseph  S.  Frank,  of  coun* 
sel),  for  Adele  L.  Chilvers,  uniting  in  motion. 

William  B.  Hurd,  Jr.,  for  Charles  H.  Boyer,  opposed. 

KsTCHAM,  S. — This  is  a  motion  for  the  commitment  as  for 
a  contempt  of  a  trustee  who  has  been  removed  and  who  has 
been  by  final  decree  in  accounting  charged  with  the  sum  of 
$57,799.88,  which  he  has  been  directed  to  pay  to  his  suc- 
cessor in  the  trust. 

The  decree  is  for  the  payment  of  money ;  and  the  securities 
in  which  the  trust  fund  has  been  improperly  maintained  have 
been  left  in  the  hands  of  the  removed  trustee  in  order  that 
they  might  aid  him  in  raising  the  moneys  with  which  to 
satisfy  the  decree..  It  is  claimed  in  his  behalf  that  the  court 
may  acquit  him  of  contempt  and  withhold  its  warrant  of  com- 
mitment if  it  shall  be  found  that  he  is  financially  unable,  either 
from  his  individual  estate  or  from  the  securities  above  men- 
tioned, to  discharge  the  duty  laid  upon  him  by  the  decree. 

There  is  some  support  for  the  suggestion  that  the  court 
may,  in  its  discretion,  acquit  a  defaulting  trustee  of  contempt, 
when  it  shall  appear  that  if  charged  in  contempt  he  will  be 
able  to  purge  himself  by  showing  actual  inability  to  comply 
with  the  decree.  Doran  v.  Dempsey,  1  Bradf .  490 ;  Cochran  v. 
Ingersoll,  18  Hun,  868;  Matter  of  Battle,  6  Dem.  447.  In 
each  of  these  cases,  and  in  the  decisions  therein  cited,  however, 
there  was  something  more  than  mere  inability  to  move  the 
court  to  compassion ;  and  it  is  asserted  by  late  and  controlling 
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authority  that  no  discretion,  if  it  exists,  is  to  be  exercised  to 
relieve  the  defaulting  party  solely  because  of  his  pecuniary 
helplessness.    Schmohl  y.  Phillips,  188  App.  Div.  279. 

In  the  case  last  cited,  a  defendant,  commanded  by  a  judg- 
ment to  remove  refuse  material  that  he  had  placed  upon  the 
plaintiff's  premises,  asserted  his  financial  inability  to  do  the 
thing  commanded,  and,  on  that  ground  alone,  sought  to  escape 
a  finding  of  contempt.  It  was  there  said :  ^^  The  only  answer 
to  the  motion  was  defendant's  financial  inability  to  comply 
with  its  terms.  The  motion  could  not  be  defeated  in  this  way. 
Whether  the  defendant  should  remove  the  materials  referred 
to  and  restore  the  land  to  the  condition  in  which  it  was  at  the 
time  he  leased  it  was  finally  settled  and  determined  by  the  judg- 
ment, and  it  could  not  thereafter  be  changed  or  modified  ex- 
cept by  an  appeal  or  by  an  application  in  a  proper  action  or 
proceeding  to  set  it  aside,  or  to  the  justice  presiding  at  the 
trial  to  modify  it.  The  order  appealed  from,  in  effect,  modi- 
fied the  judgment  by  striking  therefrom  the  provision  referred 
to,  since  the  plaintiff  now  can  obtain  no  relief  under  that  pro- 
vision. The  Greneral  Rules  of  Practice,  as  well  as  the  orderly 
administration  of  justice,  do  not  permit  a  judgment  to  be  de- 
stroyed in  this  way.  The  motion  should  have  been  granted, 
and  the  question  of  defendant's  ability  to  comply  with  it  de- 
termined upon  his  motion  to  be  discharged  from  inprisonment 
as  provided  in  section  775  of  the  Judiciary  Law  (Consol.  Laws, 
chap.  SO;  Laws  of  1909,  chap.  36).  (Wheelock  v.  Noonan, 
65  N.  Y.  Super.  Ct.  802 ;  Ryckman  v.  Ryckman,  84  Hun,  285 ; 
Matter  of  Strong,  111  App.  Div.  281 ;  affd.,  186  N.  Y.  684.)" 

For  the  present  discussion,  no  difference  is  seen  between  the 
delinquent  defendant  in  a  judgment  and  the  delinquent  trus- 
tee in  a  surrogate's  decree.  But  while,  if  necessary,  it  would 
be  held  that  the  court  is  without  discretion  to  determine  upon 
this  motion  the  question  of  the  trustee's  ability  to  conform 
to  the  decree,  the  same  result  would  follow  if  such  discretion 
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were  exercised.     This  trustee  is  not  wholly  powerless  to  obey* 
He  does  not  remove  the  probability  that,  if  he  should  prop- 
erly and  zealously  avail  himself  of  resources  and  opportuni- 
ties within  his  reach,  he  could  pay  some  part  of  the  judg^ 
ment  against  him,  and  thus  qualify  his  attitude  of  contumacy  ; 
nor  is  it  shown  that  the  securities  in  which  the  estate  was  in- 
vested, and  of  which  he  has  the  right  of  disposition,  would 
not,  at  least  in  part,  discharge  his  default,  if  converted  into 
cash.     A  peculiar  form  of  his  recalcitrancy  is  that  he  does 
nothing  toward  obeying  the  decree,  and  would  seek  to  escape 
the  penalty  of  disobedience  upon  the  pretense  that  it  would 
do  no  good  if  he  should  try  to  obey. 

The  motion  must  be  granted. 

Motion  granted. 


In  the  Matter  of  the  Estate  of  Euzabbth  A.  Josun,  De- 
ceased. 

(Surrogate's  Courts  Oneida  Counip,  November,  1911.) 

BSBCUTOBS    AND    ADlflNISTBATOBS — ACCOUNTINO    AND    SBTTLEMBNT — ^PBO- 

CEDUBE  TO  Obtain  AccouNTiNa — Final  Accounting  bbvobe  Sub- 
BOGATB — On  Application  bt  Pkesonal  Refbesentatiw — ^Petition — 
Nbcbssitt  roB  Petition. 

The  Surrogate's  Court  obtains  jurisdiction  to  settle  an  account 
filed  by  the  executors  of  a  deceased  executor  only  by  the  filing  of 
a  petition  for  the  settlement  thereof,  and  the  Surrogate's  Court 
should  not  proceed  with  the  settlement  of  such  an  account  until 
all  persons  interested  in  the  estate  liave  been  duly  cited. 

Proceedino  to  compel  the  executors  of  a  deceased  execu- 
tor to  render  and  settle  an  account  of  the  latter's  proceed- 
ings. 
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B.  A.  Capron,  for  Brinkerho£P  C.  Tharratt  and  Loraine 
Carrington,  executors  of  Joseph  R.  Tharratt,  deceased. 

Frank  Bowman,  for  Burton  H.  Loucks,  committee  of  G.  De 
Rue  Ruggles. 

Sexton,  S. — ^This  is  a  proceeding  instituted  by  Burton  H. 
Loucks,  as  committee  of  the  person  and  property  of  Greorge 
DeRue  Ruggles,  an  incompetent  person,  to  compel  Brincker- 
hoff  C.  Tharratt  and  Loraine  Carrington,  as  executors  of  the 
wiU  of  Joseph  R.  Tharratt,  to  settle  and  account  for  the  acts 
of  Joseph  R.  Tharratt,  as  executor  of  the  will  of  Elizabeth 
A*  Joslin,  deceased. 

On  September  23,  1910,  a  petition  was  filed  by  said  com- 
mittee, Loucks,  for  a  compulsory  accounting,  and  a  show  cause 
citation  issued  thereon,  returnable  October  10,  1910,  which 
citation  was  directed  only  to  said  BrinckerhoiF  C.  Tharratt 
and  Loraine  Carrington;  thereafter  and  on  June  5,  1911,  said 
Brinckerhoff  C.  Tharratt  and  Loraine  Carrington,  as  execu- 
tors, filed  their  account.  No  petition  was  filed  with  said  ac- 
count, and  no  citation  issued  thereon.  On  July  9,  1911,  ob- 
jections to  said  account  were  filed. 

At  the  time  of  filing  said  objections,  the  court  had  acquired 
no  jurisdiction  in  the  accounting  proceedings,  and  had  no 
authority  to  proceed  with  the  hearing  of  the  objections,  for 
the  reason  that  no  petition  was  filed  with  the  account,  and  no 
citation  issued. 

An  accounting  in  Surrogate's  Court  is  a  special  proceeding. 
Section  2516  of  the  Code  of  Civil  Procedure  provides  as 
follows :  *^  Except  in  a  case  where  it  is  otherwise  specially 
prescribed  by  law,  a  special  proceeding  in  a  surrogate's  court 
must  be  commenced  by  the  service  of  a  citation,  issued  upon 
the  presentation  of  a  petition.     But  upon  the  presentation  of 
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the  petition,  the  court  acquires  jurisdiction  to  do  any   act, 
which  may  be  done  before  actual  service  of  the  citation." 

Under  this  section  no  citation  could  have  been  issued  until 
after  the  presentation  of  a  petition.  The  presentation  of  a  pe* 
tition  gives  the  court  jurisdiction  to  issue  the  citation  and  to 
proceed  with  the  accounting. 

Section  2606  of  the  Code  of  Civil  Procedure  is  the  one 
under  which  the  committee  herein  is  proceeding,  and  said  sec- 
tion  contains  the  following  provision:  ^*  On  a  petition  filed 
either  by  or  against  an  executor  or  administrator  of  a  deceased 
executor,  administrator,  guardian  or  testamentary  trustee^ 
or  on  a  revival  and  continuation  of  an  accounting  pending  by 
or  against  such  decedent  at  the  time  of  his  death,  the  succes- 
sor of  such  decedent  and  all  persons  who  would  be  necessary 
parties  to  a  proceeding  commenced  by  such  decedent  for  a 
judicial  settlement  of  his  accounts  shall  be  cited  and  required 
to  attend  such  settlement." 

If  Joseph  R.  Tharratt,  in  his  lifetime,  sought  to  account 
in  the  Elizabeth  A.  Joslin  estate,  of  which  he  was  executor, 
it  would  have  been  necessary  for  him  to  have  cited  all  per- 
sons interested  in  said  Joslin  estate  in  order  to  have  the  de- 
cree binding  upon  them.  It  is  quite  as  necessary  in  the  at* 
tempted  accounting  herein  to  have  all  of  the  interested  per- 
sons in  the  Joslin  estate  before  the  court,  to  the  end  that  any 
decree  made  shall  be  binding  upon  them. 

Said  Joseph  R.  Tharratt,  deceased  executor  of  the  will  of 
said  Elizabeth  A.  Joslin,  never  had  a  judicial  settlement  of 
his  accounts  as  executor  in  his  lifetime,  and  no  administrator 
with  the  will  annexed  has  ever  been  appointed  in  said  Elizabeth 
A.  Joslin  estate. 

There  being  no  representative  of  the  Joslin  estate,  all  per- 
sons interested  in  said  estate,  who  would  have  a  right  to  ques- 
tion the  settlement  in  that  estate  by  its  executors,  have  a  right  to 
notice  of  all  proceedings  which  in  any  manner  might  affect 
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their  rights  in  the  said  Joslin  estate ;  and,  until  they  are  before 
the  court,  no  proceedings  can  be  had,  or  taken,  which  would 
be  binding  upon  them  or  upon  the  said  Joslin  estate. 

Next  of  kin  and  legatees  must  be  cited  to  attend  an  ac- 
counting by  an  administrator  or  executor,  even  though  they 
may  have  assigned  their  interest  to  strangers,  or  executed 
former  releases.  Matter  of  Wood,  38  Misc.  Rep.  64,  Matter 
of  Walton,  88  id.  7Sd,  and  cases  cited. 

The  only  persons  in  court  are  the  incompetent  and  the  execu- 
tors of  the  estate  of  Joseph  R.  Tharratt,  deceased.  The  Jos- 
lin estate  cannot  be  brought  in  by  stipulation,  nor  can  statu* 
tory  requirements  be  thereby  cured,  as  the  Surrogate's  Court 
can  proceed  in  an  accounting  matter  only  upon  the  filing  of  a 
petition  and  the  issuance  of  a  citation  to  the  parties  entitled 
to  notice. 

I  will  not  dismiss  the  proceeding,  however,  but  will  permit 
the  defects  to  be  cured  by  the  filing  of  a  petition  for  a  judicial 
settlement  and  the  issuance  of  a  citation  thereon,  and  will 
hold  the  matter  for  final  decision  until  such  time  as  the  Sur- 
rogate's Court  may  be  given  full  jurisdiction  to  decide  the 
matters  involved  by  the  objections  to  the  account,  upon  the 
merits. 

Decreed  accordingly. 


In  the  Matter  of  the  Claim  of  Mart  B.  Deafer  Against  the 
Estate  of  Wblliam  E.  Trumble,  Deceased. 

{Surrogates  Court,  Oswego  County,  November,  1911.) 

BXECUTOBS  AND  ADMINISTBATOBS — ^DebTB  AND  LlABIIITISS  OF  THE  ES- 
TATE— Eneobcembnt  or  Claims — EymENcs — Claims  by  RELATiyEs 
AND  Pebsonb  in  Confidbntial  Relations. 
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A  sister's  services  in  keeping  house  for  her  brother  and  narsing 
him  in  ilUiess  are  presumed  to  have  been  gratnitously  rendered,  and 
proof  of  statements  made  by  the  brother  in  his  lifetime^  indicating 
that  he  valued  her  services  and  that  he  intended  to  give  her  a 
house  and  wanted  to  build  her  a  bungalow,  are  not  sufDcient  to 
overcome  such  presumption  and  enable  her  to  maintain  a  claim  for 
her  services  against  his  estate  after  his  deatlL 

In  such  a  case,  where  it  appears  the  sister  had  received  firom 
her  brother  four  dollars  per  week  regularly  until  his  death,  it  is 
to  be  presumed  that  the  payment  of  such  sum  was  intended  as  her 
compensation  for  the  services  she  r^idered. 

Determination  of  the  claim  of  an  alleged  creditor  upon 
the  judicial  settlement  of  the  accounts  of  an  executor. 

Elias  H.  Foley  (D.  P.  Morehouse,  of  counsel),  for  claim- 
ant. 

Hiscock,  Doheny,  Williams  &  Cowie,  for  executor,  Trust 
and  Deposit  Company  of  Onondaga. 

J.  T.  McCaffrey,'  for  Jennie  V.  Lally. 

McCartin  &  Alverson,  for  George  D.  Reed  et  aL 

B.  Coe  Turner,  for  Amanda  Parkhurst  et  al. 

L.  C.  Rowe,  for  Ida  Mosher  et  al. 

MiLL£B»  S. — ^William  E.  Trumble  died  in  the  city  of  Os- 
wego, N.  Y.,  on  the  9th  day  of  April,  1909,  leaving  a  last 
will  and  testament  which  was  admitted  to  probate;  and  let- 
ters testamentary  issued  to  the  Trust  and  Deposit  Company 
of  Onondaga  on  or  about  the  12th  day  of  July,  1909. 

Mary  B.  Draper  presented  to  the  executor  a  claim  of  $3,120, 
for  services  rendered  by  her  to  the  testator  as  housekeeper 
and  nurse  from  the  7th  day  of  April,  1908,  to  the  9th  day  of 
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April,  1909,  a  period  of  six  years,  at  $10  per  week;  also  a 
claim  of  $81.83  for  household  furniture  alleged  to  have  been 
sold  by  her  to  the  testator. 

The  claim  was  rejected  by  the  executor,  and  a  stipulation 
was  filed  providing  for  the  determination  of  the  claim  by  the 
surrogate  on  final  accounting. 

The  claim  for  household  furniture  was  not  pressed  upon  the 
trial. 

The  decedent  carried  on  a  large  grocery  business  in  the 
city  of  Oswego  for  many  years  prior  to  his  death  and  left  an 
estate  worth  between  $30,000  and  $40,000.  He  was  a  wid- 
ower, and  his  only  heirs  at  law  were  six'  sisters  and  several 
nephews  and  nieces.  By  the  terms  of  his  will  one  of  these 
sisters  was  left  the  life  use  of  a  farm,  and  the  balance  of  the 
estate  was  to  be  converted  into  cash;  and  the  other  five  sisters, 
including  the  claimant,  were  each  to  receive  the  sum  of  $40 
per  month  while  they  lived.  The  clause  of  the  will  containing 
the  provision  for  these  five  sisters  was  the  cause  of  considerable 
litigation  but  was  finally  construed  by  the  Court  of  Appeals 
in  Matter  of  Trumble,  199  N.  Y.  466,  to  mean  that  the  said 
five  sisters  each  had  a  legal  vested  life  use  in  the  sum  of  $40, 
payable  each  and  every  month  during  the  lifetime  of  each  sis- 
ter, severally,  and,  subject  to  such  legacies,  the  residue  of  the 
testator's  property  passed  to  the  next  of  kin  of  the  testator 
as  provided  by  the  Decedent  Estate  Law. 

In  April,  190S,  the  claimant,  who  was  a  married  woman 
but  not  living  with  her  husband,  was  about  to  come  from 
Worcester,  Mass.,  where  she  was  residing,  to  the  city  of  Os- 
wego, for  the  purpose  of  keeping  house  for  her  son,  Edwin 
B.  Draper,  a  young  man  about  twenty  years  of  age,  who  was 
then  employed  by  the  testator  in  his  grocery  store.  Mr. 
Tnunble  was  boarding  with  a  woman  by  the  name  of  Upson 
who  was  then  ill;  and,  when  he  learned  from  Edwin  that  his 
mother,  the  claimant,  was  coming  to  Oswego  to  keep  house  for 
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him,  the  testator  stated  to  Edwin,  *^  I  want  her  to  take  care 
of  Mrs.  Upson  while  she  lives,  and  when  she  dies  I  want  her 
to  keep  house  for  me."  Gaimant  did  come  to  the  Upson  home 
and  remained  there  until  April,  190S,  when  she  and  her  son 
Edwin  took  up  their  residence  with  the  testator  at  a  house  he 
had  recently  purchased  and  repaired;  and  they  remained  there 
until  the  testator's  death. 

Prior  to  going  to  the  Trumble  home,  Edwin  had  received 
$12  per  week  and  boarded  himself;  but,  so  far  as  the  evi- 
dence shows,  he  continued  receiving  the  same  wages  and  paid 
nothing  for  his  board  except  that  he  paid  his  mother  $2  per 
week  for  spending  fnoney. 

Under  the  evidence  I  am  fully  satisfied  that  the  claimant 
was  an  efficient  housekeeper  and  a  kind,  affectionate  sister. 
The  decedent  was  troubled  with  heart  disease  and  was  appre- 
hensive of  being  left  alone;  and  as  a  result  she  was  confined 
closely  to  the  home  during  the  six  years  she  lived  with  him. 
It  was  admitted  upon  the  trial  by  the  claimant  that  she  had 
received  $4  per  week  from  the  decedent  while  she  had  lived 
with  him. 

The  executor  and  the  nephews  and  nieces  who  are  inter- 
ested in  the  residuary  estate  object  to  the  claim  upon  the 
grounds,  first,  that,  where  services  are  rendered  to  a  decedent 
by  a  near  relative,  there  is  a  presumption  arising  from  such 
relationship  that  the  services  were  gratuitous,  in  the  absence 
of  satisfactory  evidence  of  an  agreement  to  compensate; 
second,  the  fact  that  the  claimant  received  regularly  $4  per 
week  during  employment  of  six  years  raises  a  presumption 
that  such  weekly  payments  were  received  as  full  compensa- 
tion for  the  services  rendered  and  that  the  burden  is  upon  the 
claimant  to  show  otherwise. 

The  claimant  contends  that  the  evidence  given  by  her  son 
of  a  conversation  had  with  the  decedent  in  April,  1902,  when 
decedent  stated  to  the  son,  "I  want  her"   (meaning  claim- 
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ant)  "  to  take  care  of  Mrs.  Upson  while  she  lives  and  when 
she  dies  I  want  her  to  keep  house  for  me,'*  shows  that  the 
services  were  performed  at  the  request  of  the  testator,  and 
that  they  were  not  performed  gratuitously  or  merely  for  her 
board,  but  that  she  was  to  receive  compensation.  The  claim- 
ant also  contends  that  she  has  shown  that  the  decedent  appre- 
ciated the  value  of  her  services  and  expected  to  make  liberal 
compensation,  by  the  testimony  of  several  witnesses. 

The  witness  Bradt  called  by  the  claimant  testified,  "  He  '* 
(decedent)  ^^  said  he  was  going  to  make  a  home  for  himself 
and  have  his  sister  Mate  take  care  of  it  for  him.  I  also  heard 
him  say  he  didn't  know  how  he  would  keep  house  if  it  wasn't 
for  his  sister  Mate." 

Witness  Daniels,  testifying  to  a  conversation  had  with  de- 
cedent in  regard  to  two  houses  that  decedent  owned,  said: 
'^  He  told  me  he  sold  one  for  $5,000.  The  other  he  was  going 
to  give  to  Mate.  He  told  me  she  had  been  a  good  sister  to 
him  and  took  care  of  him  and  he  calculated  to  give  her  that 
as  a  home." 

Another  witness  testified  that  decedent  said  to  her,  "  I  have 
bought  a  house  for  me  and  my  sister,  for  she  deserves  a  home 
and  it  is  to  be  hers." 

Another  witness  testified,  "  I  said,  *  How  are  you,  Mr. 
Trumble? '  and  he  said,  *  Very  bad; '  and  I  said,  *  Why  don't 
you  get  your  business  in  such  shape  that  you  could  go  away 
as  you  did  once  before? '  He  said,  ^  I  want  to  build  Mate  a 
bungalow.'  I  said,  *  I  know  she  deserves  it.'  He  said  she 
would  get  it." 

The  claimant  cites  several  cases  to  sustain  her  contention^ 
including  Worth  v.  Case,  42  N.  Y.  862 ;  Robinson  v.  Raynor, 
28  id.  494;  Markus  v.  Brewster,  10  Hun,  16;  Matter  of 
Ryder,  88  N.  Y.  St.  Rep.  29;  Matter  of  Strickland,  10  Misc.. 
Rep.  486. 

I  think,  under  the  principles  of  law  laid  down  in  many  of 
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these  decisions  cited  by  claimant,  a  recovery  could  be  sus- 
tained in  this  case;  but  since  these  cases  were  decided    the 
courts  have  laid  down  some  very  stringent  rules  in  reference 
to  this  class  of  cases,  and  much  stronger  proof  is  now  required 
than  when  most  of  the  cases  cited  by  the  claimant  were  de- 
cided,    Hamlin  v.  Stevens,  177  N.  Y.  89 ;  Holt  v.  Tuite,  188  id. 
17;  Butcher  v.  Greissenhainer,  1S5  App.  Div.  27S;  Dueser  v. 
Meyer,  129  id.  698.     Taking  into  consideration  all  the  facts 
and  circumstances  connected  with  this  case,  I  am  strongly  con- 
vinced that,  under  the  recent  decisions,  the  claimant  has  failed 
to  overcome  the  presumption  that  the  services  were  performed 
gratuitously. 

Conceding,  however,  that  the  claimant  has  overcome  the 
presumption  that  the  services  were  performed  gratuitously, 
in  so  far  as  the  relationship  was  concerned,  I  am  of  the 
opinion  that  she  has  not  overcome  the  presumption  that  the 
receipt  of  four  dollars  per  week  from  the  decedent,  during 
the  entire  period  for  which  she  claims,  was  received  as  full 
compensation  for  the  services  rendered. 

There  is  nothing  in  the  record  concerning  the  weekly  pay- 
ments of  four  dollars,  except  the  admission  of  the  claimant 
that  she  had  received  from  the  decedent  four  dollars  each 
week  and  the  evidence  of  one  witness  who  testified  that,  on 
one  or  two  occasions,  she  saw  decedent  hand  claimant  some 
money  and  heard  him  remark  that  there  was  her  wages.  There 
is  no  evidence  to  overcome  the  presumption  that  this  weekly 
payment  of  four  doUars  constituted  payment  in  full,  except 
the  evidence  that  has  already  been  recited.  Under  the  recent 
decisions,  I  think  this  falls  far  short  of  the  proof  required. 

In  the  case  of  Rose  v.  Leask,  1S4  App.  Div.  799,  in  which 
regular  payments  were  made  for  the  services,  the  court  says» 
at  page  80S:  '^The  burden  is,  therefore,  upon  the  party 
seeking  to  recover  additional  compensation  of  proving  that 
there  was  an  agreement  that  for  the  services  rendered  addi- 
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tional  compensation  should  be  paid,  or  that  the  obligation  to 
the  employee  was  not  fully  discharged  by  the  payments  made 
and  accepted."  The  court  also  says,  on  page  8QS  of  the  same 
case :  **  We  have  the  bare  fact  that  the  plaintiff  entered  for 
case :  **  We  have  the  bare  fact  that  the  plaintiff  entered  the 
employ  of  and  rendered  services  to  the  decedent  for  seven 
years  and  that  during  that  period  the  decedent  made  her 
regular  payments  which  she  received  and  applied  to  her  own 
use.  There  is  certainly  in  this  nothing  to  justify  a  finding 
that  these  payments  were  not  intended  by  the  decedent  or 
accepted  by  the  plaintiff  in  full  satisfaction  of  her  claim  for 
services  rendered,  and  the  plaintiff  does  not  claim  that  during 
that  period  there  was  any  expression  of  dissatisfaction  as  to 
the  amount  of  the  payments  to  her  or  request  for  additional 
or  greater  compensation  *  *  *  and  there  certainly  arises 
under  these  circumstances  a  presumption  that  these  regular 
payments  were  made  and  received  as  compensation  for  the  ser- 
vices rendered.'* 

In  the  case  of  Butcher  v.  Greissenhainer,  1S6  App.  Div.  STS, 
the  decedent  had  paid  to  the  claimant  during  the  last  few 
years  of  her  alleged  employment  a  certain  sum  per  week  for 
acting  as  housekeeper,  and  Judge  Miller,  writing  for  the  court, 
says,  concerning  these  payments :  **  But  a  stronger  circum- 
stance still,  and  one  which  to  my  mind  entirely  discredits 
plaintiff's  case,  is  the  fact  that  in  1894  Isabelle  (plaintiff) 
entered  testator's  employ  at  a  regular  salary.  That  contract 
of  emplojrment  is  irreconcilable  with  the  contract  to  pay  for 
those  services  by  will." 

In  Matter  of  Lucas  v.  Boss,  110  App.  Div.  220,  a  niece 
sued  for  services  performed  for  an  uncle,  and  it  appeared  that 
she  received  some  compensation  from  time  to  time.  On  page 
S2S,  Judge  Ingraham,  writing  for  the  court,  says :  ^^  There 
is  no  direct  evidence  of  any  promise  of  defendants'  testator 
to  pay  for  the  services  that  the  plaintiff  rendered,  nor  could 
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a  promise  to  pay  be  Implied  from  the  mere  rendition  of  ser- 
vices of  a  greater  amount  than  the  persons  rendering  the  ser- 
yices  received  when  it  was  rendered." 

It  must  be  conceded  that  there  is  some  evidence  tendinjf 
to  establish  this  claim  and,  perhaps,  in  an  ordinary  case,  suf- 
ficient to  sustain  a  judgment  for  the  claimant.  But  the  Court 
of  Appeals  has  established  the  rule  that,  in  this  class  of  cases, 
the  testimony  must  not  only  be  clear  and  convincing  but  of  the 
cleareii  and  mo$i  convincing  character  and  given  and  corro- 
borated in  all  substantial  particulars  by  disinterested  wit- 
nesses. I  am  of  the  opinion  that  the  evidence  in  this  case  is 
not  sufficient  to  justify  a  finding  in  favor  of  the  claimant. 

There  is  no  doubt  that,  under  the  somewhat  stringent  rules 
laid  down  by  the  Court  of  Appeals  in  this  class  of  cases,  many- 
fictitious  claims  are  defeated  and  some  meritorious  ones  as 
well.  Many  persons  come  into  court  with  just  claims  of  this 
character  that  cannot  be  proven  by  the  ^*  clearest  and  most 
convincing  proof."  It  behooves  persons  performing  services 
for  near  relatives,  or  aged  people,  not  to  base  the  contract  of 
employment  upon  oral  agreements  or  mere  promises  to  recom* 
pense  by  will,  but  to  insist  that  the  contract  shall  be  clear  and 
reduced  to  writing. 

The  claim  must  be  dismissed. 

The  form  of  the  decree  and  the  allowances  may  be  ad- 
justed at  any  regular  term  day  on  five  days'  notice  by  mail 
to  each  of  the  parties  who  has  appeared. 

Decreed  accordingly. 
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In  the  Matter  of  the  Intermediate  Settlement  of  the  Account 
of   Anson    Baldwin,    as    Trustee   of   the   Last   Will    and 
Testament  of  Abu  ah  Cttrtiss,  Deceased. 

{Surrogate* 8  Court,  Westchester  County,  November,  1911.) 

Executors  and  ADMiiasTBATOBs — Distribution  and  Disposal  or  Per- 
sonal Estate — ^Funds,  Assets  and  Securities  for  Distribution 
AND  TO  Pay  Legacies — ^What  is  Income. 

tOFK  Estates — Rights  of  Life  Tenants  as  Distinct  From  Those  of 
Remaindermen — Distinction    Between    Capital   and   Income   in 

General 

« 

A  diyidend,  upon  corporate  stock  forming  part  of  a  trust  estate, 
paid  in  bonds  and  scrip  from  the  accumulated  earnings  of  the 
corporation  and  not  representing  Increased  value  of  investments  of 
any  kind,  should  be  treated  as  income  and  distributed  to  the  life 
tenants,  and  does  not  belong  to  the  remaindermen. 

Peoceedino  for  an  intermediate  settlement  of  the  account 
of  a  testamentary  trustee. 

McCabe,  Davis  &  Eernan,  for  trustee. 

John  Q.  A.  Johnson,  for  Caroline  C.  Johnson,  and  special 
guardian  for  Johnson  infants. 

Blair  &  Rudd,  for  Mary  E.  Curtiss  and  Frederic  H.  Curtiss. 

Millabd,  S. — ^Upon  the  return  of  the  citation  certain  ob- 
jections were  filed,  all  of  which  were  passed  upon  by  me  at 
the  time  the  accounting  was  heard;  and  the  only  question 
left  open  was  as  to  whether  a  certain  stock  dividend,  declared 
on  September  20,  1910,  belonged  to  the  life  tenant  or  to  the 
remaindermen. 

The  matter  was  carefully  presented  to  the  court  by  oral 
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argument  and  by  very  carefully  prepared  briefs  on  both 
sides;  and,  in  place  of  taking  oral  evidence,  an  agreed  state- 
ment of  facts  was  presented,  showing  the  circumstances  under 
which  the  issue  of  stock  was  made,  which  agreed  statement 
of  facts  also  had  annexed  to  it  a  copy  of  the  will  of  Abijafa 
Curtiss. 

After  the  argument  was  had,  and  these  papers  submitted^ 
the  case  of  Thayer  v.  Burr  was  reported  in  201  N.  Y.  at  page 
155,  which  to  my  mind  made  the  law  upon  this  subject  some- 
what clearer  than  it  was  before;  and,  at  my  suggestion,  by 
agreement  of  all  parties,  additional  information  was  asked 
for  which  resulted  in  the  filing  of  additions  to  the  agreed 
statement  of  facts  and  stipulation  in  connection  therewith. 

This  case  holds  clearly  that,  where  a  trust  estate  holds 
corporate  stock  on  which  it  has  received  bonds  and  scrip  in 
the  nature  of  a  dividend,  representing  in  part  earnings  and 
in  part  an  increase  in  the  value  of  the  investments  of  the 
company,  the  life  tenant  is  entitled  only  to  such  portion  of 
the  bonds  as  represent  earnings.  The  portion  representing 
increased  value  of  the  corporate  securities  is  a  distribution 
of  capital  and  belongs  to  the  remainderman. 

The  questions  submitted  to  and  the  answers  of  Barton 
Haselton,  secretary  and  treasurer  of  the  Rome  Brass  and 
Copper  Company,  leave  no  doubt  in  my  mind  as  to  what 
must  be  done  with  the  question  submitted  to  me. 

Question  third  asked  of  him  is  as  f oUows :  **  Third,  Was 
the  whole  of  said  surplus  derived  from  accumulation  of  un- 
divided profits  of  the  company's  regular  business  operations 
during  the  preceding  years?" 

His  answer  was,  "  Yes." 

Question  fifth  was  as  follows:  ** Fifth.  Did  any  portion 
of  said  surplus  represent  an  increase  in  book  value  over  cost 
of  any  real  estate,  securities  or  other  investments  owned  by 
said  company?     If  so,  please  state  the  amount,  in  figures,  of 


MATTER  OF  BALDWIN.  489 

such  portion  of  the  surplus,  and  specify  the  sources  from 
which  the  same  had  been  derived." 

His  answer  to  that  question  was,  *^  No." 

Question  sixth:  *^ Sixth.  Please  state  whether  or  not  the 
surplus  profits  of  the  said  company's  business,  undivided  and 
accumulated  and  held,  on  September  1,  1910,  as  part  of  the 
company's  available  assets,  exceeded  the  par  value  of  the 
$900,000  of  stock  issued  as  a  dividend  on  that  day." 

His  answer  was,  "  Yes." 

In  addition  to  these  questions  and  answers,  at  the  close 
of  his  letter  under  date  of  August  sixteenth,  he  makes  this  fur- 
ther statement:  ^*  Would  further  state  that  the  surplus  exist- 
ing September  1st,  1910,  was  made  up  entirely  of  earnings 
that  had  accumulated  over  a  period  of  many  years.  No  part 
of  it  represented  increased  value  of  investments  of  any  kind." 

Under  the  decision  above  referred  to,  there  can  be  no  doubt 
that  aU  of  this  dividend  of  stock,  on  the  20th  of  September, 
1910,  must  be  treated  as  income  and  should  be  distributed 
to  the  life  tenants. 

Findings  and  decree  in  accordance  with  this  decision  shall 
be  settled  on  notice;  and  at  that  time,  if  there  is  any  other 
objection  which  has  not  been  passed  upon,  I  will  dispose  of 
it;  which  means  that,  if  the  commissions  are  not  agreed  upon» 
they  will  be  settled  in  the  decree. 

Decreed  accordingly. 
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Matter  of  the  Probate  of  the  Last  Will  and  Testament   of 

Robert  H.  Thompson,  Deceased. 

{Surrogate* 8  Court,  Kings  County,  December,  191L) 

Wuxs — Pbobatb,     Estabushment     Am)     Annulment — ^Pbobatb— P&o- 

CBDURB— PBODVCTION  AND  EXAMINATION  OF  WITNESSES — SUBBOGATE'S 
WiTNESBBB  IN  SUPBBMB  GOUET. 

The  proTisloDs  of  section  2^8  of  tbe  Ck>de  of  GIyU  Procedure, 
providing  for  the  designation  by  the  surrogate  of  witnesses  whose 
testimony  he  is  satisfied  may  be  material  upon  ttie  probate  of  a 
will,  are  not  applicable  to  a  trial  in  the  Supreme  Ck>urt  b^ore  a 
jury  of  certain  specific  questions  embracing  the  matters  essential 
to  probate ;  and  the  surrogate  has  no  power  to  designate  witneeaes 
who  must  be  sworn  and  examined  on  such  a  triaL 

Peoceedixo  upon  the  probate  of  a  wilL 

Sparks  &  Fuller,  for  Mabelle  A.  Thompson,  contestant, 
for  motion. 

Brush  &  Crawford,  for  proponents,  opposed. 

Ketcham,  S. — The  surrogate's  decree  refusing  probate  has 
been  reversed  on  appeal;  and  a  trial  in  the  Supreme  Court 
before  a  jury,  of  certain  specific  questions  embracing  the  mat- 
ters essential  to  probate,  has  been  ordered. 

In  preparation  for  such  trial,  and  in  reliance  upon  sec- 
tion S618  of  the  Code  of  Civil  Procedure,  the  contestant  now 
asks  the  court  to  designate  witnesses  ^*  whose  testimony  the 
surrogate  is  satisfied  may  be  material.**  In  a  case  governable 
by  the  section  cited  the  efi^ect  of  such  designations  is  that  the 
contestant  may,  by  notice,  require  the  examination  of  such  wit- 
nesses and  that  each  of  them  must  be  examined,  unless  his  testi- 
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mony  be  dispensed  with,  upon  proof  of  one  or  more  of  the 
grounds  specified  in  section  S619  of  the  Code. 

It  thus  results,  as  the  courts  have  held,  that,  until  all  the 
witnesses  named  in  such  designation  and  notice  shall  have  been 
examined  or  their  testimony  dispensed  with,  the  will  cannot 
be  admitted  to  probate. 

It  has  for  years  been  the  rule  in  this  court  that  all  the 
surrogate's  witnesses  so  called  shall  be  examined  as  a  pre- 
requisite to  any  decree,  if  their  testimony  is  available  under 
the  terms  of  section  2619,  unless  their  examination  be  waived 
by  all  parties  appearing.  Though  this  rule  receives  no  war- 
rant from  the  statute,  it  is  based  upon  the  theory  that  the 
right  to  the  examination  of  such  witnesses  is  personal  to  each 
of  the  parties  and  may,  therefore,  be  surrendered. 

If  the  surrogate  were  obliged  to  grant  the  present  motion, 
he  would  impose  upon  the  trial  of  a  case  in  another  court  a 
method  of  procedure  which  that  court  could  not  escape  or 
modify.  When  the  appeal  from  the  decree  of  the  surrogate 
was  perfected,  the  probate  proceeding  was  removed  to  the 
appellate  court;  and  the  jurisdiction  of  this  court  was  abated 
until  it  should  be  restored  by  remittitur.  Matter  of  Murphy, 
79  App.  Div.  641. 

It  i«  true  that  this  court  has  received  the  remittitur  by 
which  it  is  advised  of  the  order  of  reversal,  under  which  the 
new  trial  is  granted;  but,  in  the  case  cited,  it  is  held  that 
the  surrogate's  powers  cannot  be  restored  by  the  mere  trans- 
mission of  the  order  of  the  Appellate  Division  reversing  the 
decree  and  directing  a  new  trial  before  a  jury,  but  that  the 
final  decision  of  the  Appellate  Division  cannot  be  remitted 
**  until  the  trial  of  the  issue  sent  to  the  jury  is  completed.". 

It  is,  therefore,  beyond  the  power  of  the  surrogate  to  con- 
sider this  application,  and  the  same  is  denied. 

Application  denied. 
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Matter  of  Probate  of  a  Paper  Purporting  to  be  the  Last  Will 
and  Testament  of  Beidoet  McCabe,  Deceased. 

{BurrogaUf%  Court,  New  York  County,  December^   1911.) 

Wnxs:  Disposal  by  Wni/— T^stambntabt  Gapacttt — E^tidbncb  ob 
Facts  Estabushing  ob  Nboatxvino  Gapacrt — ^BrmsircBy  Pbbsumf- 
TioNs  AND  Infebencbs:  Thb  Tbstambntabt  Inbtbumknt  gr  Act^ 
BzBCunoN  OF  Will— EvniBNCB  of  Bzxcution — SumcncNer  op  En- 

DBNCB — ^TBSTIMONT  OF  SUBSCBIBINQ  WITNBSSB& 

Wbere  the  testimony  of  two  of  the  three  witnesses  to  a  will  Is 
precise  and  sufficient  to  proye  that  the  execution  of  the  paper 
proponnded  conformed  with  all  the  requirements  of  statute,  no 
presumption  against  the  sufficiency  of  the  execution  arises  from 
the  fact  that  the  third  witness  has  forgotten  nearly  all  the  essen- 
tials to  a  due  execution. 

The  omission  of  a  grandchild  from  a  will  Is  not,  in  itself,  suffi- 
cient to  cast,  in  the  first  instance,  an  additional  burden  on  the 
proponents  of  a  will 

Peoceebiko  upon  the  probate  of  a  will, 

James  S.  McDonough,  for  proponent. 

A.  Welles  Stump,  special  guardian. 

Mathew  J.  Wheelehan  &  H.  L.  Franklin,  for  contestant, 

FowLEB,  S. — The  grandson  of  the  testatrix,  omitted  from 
the  paper  writing  offered  for  probate  as  the  last  will  of  his 
grandmother,  contests  such  probate  on  the  usual  grounds. 
The  will  in  question  is  in  favor  of  an  adult  son  and  daughter 
of  testatrix,  but  charged  with  their  support  of  an  incom- 
petent son  of  the  testatrix.     The  estate  is  not  large. 

The  allegation  of  undue  influence  has  not  been  sustained. 
It  is  not  sufficient  to  rely  on  the  relations  of  testatrix  to  the 


MATTER  OF  McCABE.  498 

beneficiaries  of  the  will.  Undue  influence  cannot  be  assumed 
to  exist  by  reason  of  mere  opportunity  to  exert  the  same, 
but  such  influence  must  be  established  affirmatively.  Matter 
of  McCarty,  141  App.  Div.  816 ;  followed  in  71  Misc.  Rep.  878 ; 
Matter  of  Gihon,  44  App.  Div.  621,  6«2 ;  Cudney  v.  Cudney, 
68  N.  Y.  148. 

The  omission  of  a  grandchild  from  a  will  is  not  in  itself 
sufficient  to  cast,  in  the  first  instance,  an  additional  burden 
on  proponents  of  the  will.  The  testatrix  had  the  right  and 
power  to  disinherit  her  children  or  grandchildren,  and  she 
might  dispose  of  her  propety  as  she  saw  fit,  if  capacity  to 
make  a  will  existed.  Norton,  S  Redf.  6;  Mairs  v.  Freeman, 
8  id.  181 ;  La  Bau  v.  Vanderbilt,  id.  899 ;  Matter  of  Cornell, 
48  App.  Div.  841 ;  Horn  v.  Pulhnan,  7«  N.  Y.  869,  876,  877. 
These  established  rules  dispose  of  the  objection  interposed  and 
charging  undue  influence,  as  there  was  no  direct  evidence  in 
any  way^  sufficient  to  sustain  such  charge. 

The  fact  that  testatrix  was  aged  and  deaf  (which  is  dis* 
puted),  and  was  also  blind,  did  not  render  her  incapable  of 
making  her  will.  Horn  v.  Pullman,  78  N.  Y.  876.  A  blind 
person  may  make  a  will.  Such  a  condition  as  that  of  testatrix 
merely  casts  upon  the  proponents  the  burden  of  proving,  with 
greater  particularity,  that  the  paper  propounded  was  the  con- 
scious act  of  a  free  and  capable  testatrix,  and  that  no  im- 
position was  practiced  on  her.  It  seems  to  me  that  the  pro- 
ponents have  discharged  this  burden  resting  upon  them  suf- 
ficiently in  this  cause.  That  the  provisions  of  the  will  were 
dictated  by  testatrix  herself,  and  that  the  will  was  read  over  to 
her  before  execution,  is  established,  and  it  is  not  contradicted. 
There  is  an  absence  of  proof  of  weakness  of  mind.  The  will 
is  sufficiently  rational  on  its  face  to  furnish  no  inherent  evi- 
dence of  a  disordered  intellect. 

The  only  remaining  question  then  is  as  to  the  sufficiency 
of  the  execution.    The  Statute  of  Wills  provides  for  a  greater 
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number  of  attesting  witnesses  than  two,  and  no  presumption 
against  this  will  is  offered  by  the  fact  that  there  were  three 
attesting  witnesses  to  its  execution.  It  is  true  that  one  of  the 
witnesses  had  forgotten  nearly  all  the  essentials  to  due  execu- 
tion. The  presumption  is  not  against  the  sufficiency  of  exe- 
cution because  of  such  forgetfulness.  The  testimony  of  the 
other  two  was,  in  any  event,  precise  and  sufficient  to  prove 
that  the  execution  of  the  paper  propounded  conformed  with 
all  the  requirements  of  the  Statute  of  Wills.  The  testatrix 
subscribed  the  will  by  her  mark  at  the  foot  of  the  will.  Such 
subscription  was  the  testatrix's  own;  but  even  if  her  name, 
written  around  the  mark,  is  to  be  taken  as  a  subscription  the 
person  who  wrote  it  complied  with  the  law.  Decedent  Es- 
tate Law,  §  S2.  The  contestants  have  failed  to  establish  any 
ground  which  invalidated  the  execution,  and  I  must  pronounce 
for  the  will.  Let  the  findings  and  decree  to  that  effect,  ad- 
mitting the  paper  propounded  to  probate  as  the  last  will  of 
real  property  of  Bridget  McCabe,  deceased,  be  presented  to 
me  for  my  signature.  The  question  of  costs  will  be  reserved 
for  settlement  of  such  decree. 
Decreed  accordingly. 


Matter  of  the  Probate  of  a  Paper  Purporting  to  be  the  Last 
Will  and  Testament  of  Francine  Faancoise  Sandb£Eo» 
Deceased. 

(Surrogate's  Court,  New  York  County,  December,  1911.) 

Wnxs — Disposal  by  Wnx — ^Testamentabt  Capacitt — EiVmBNCB  or 
Facts  Establishing  ob  Nbgativino  Capacitt — Admissibilitt  ; 
Facts  in  General  Held  Sufficient. 

Although  to  enforce  agreements  for  the  making  of  mutual  or 
reciprocal  wills  resort  must  be  had  to  courts  of  general  equitable 


MATTER  OF  SANDBERG.  495 

Jurisdiction,  upon  a  proceeding  In  the  Surrogate's  Court  for  the 
probate  of  a  will,  proof  of  a  prior  agreement  of  that  character  and 
its  partial  performance  by  the  decedent  Is  properly  received,  upon 
Issues  involving  the  testamentary  capacity  of  the  testatrix  and 
undue  influence  exerted  upon  her. 

In  a  case  where  the  testimony  of  the  subscribing  witnesses  is 
barely  sufficient  to  establish  the  due  execution  of  the  will  and  the 
testamentary  capacity  of  the  testatrix,  proof  that,  after  the 
testatrix,  who  had  lived  with  her  husband  and  participated  with 
him  in  the  prosecution  of  the  business  from  which  they  gained  a 
livelihood,  was  stricken  by  disease  and  necessarily  removed  to  a 
hospital  where  she  suffered  from  derangement  of  her  mind  accom- 
panied by  delusions  of  grandeur  and  entertained  jealousy  of  her 
husband  for  which  no  just  foundation  appeared,  she  was  frequently 
visited  by  a  young  man  with  whom  she  had  previously  but  slight 
acquaintance,  and  who, she  said  brought  her  tales  of  her  husband's 
infidelity,  and  who  avoided  her  husband  when  he  came  to  see  her 
and  was  so  officious  in  his  attentions  to  her  as  to  outrage  her  hus- 
band's custody,  authority  and  guardianship  of  his  wife;  and  where, 
under  such  circumstances  and  at  a  time  when  the  testatrix  was 
dangerously  ill  in  a  public  hospital  away  from  her  husband  and 
natural  guardian,  she  made  without  his  knowledge  a  will  revoking 
the  one  she  had  previously  made  In  conformity  with  her  agreement 
in  his  favor  and  bestowed  all  her  property  upon  the  young  man 
who  had  thus  cultivated  her  favorable  contemplation,  the  court  will 
not  find  the  scanty  presumption  raised  by  the  proof  of  the  sub- 
scribing witnesses  of  sufficient  weight  to  sustain  the  probate  of 
the  later  will  in  the  face  of  the  facts  and  circumstances  surround- 
ing the  transaction  of  its  alleged  execution. 

Proceeding  upon  the  probate  of  a  will. 

Leon  Bleecker  (within  him  Mr.  Silbennan)^  for  proponent. 

William  J.  Lippman,  for  contestant. 

FowLEE,  S. — The  proofs  in  support  of  the  paper  pro- 
pounded as  the  last  will  and  testament  of  Mrs.  Sandberg,  de- 
ceased, were  given  in  by  the  attesting  witnesses  to  the  will. 
One  of  them  was  a  stranger  to  Mrs.  Sandberg  until  the  very 
moment   of   the   attempted   execution   of   the   will,   while   the 
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other  was  the  lawyer  who  had  a  moment  before  drafted  the 
paper  propounded.  The  lawyer  was  also  a  stranger  to  Mrs. 
Sandberg,  who  was,  on  the  S5th  day  of  March,  1911  (the 
date  of  the  inception  of  the  paper  propounded),  mortally  ill 
and  lying  in  a  ward  of  St.  Vincent's  Hospital  in  this  city. 
Who  summoned  this  lawyer  to  Mrs.  Sandberg  is  not  disclosed; 
he  himself  could  not  tell  who  engaged  him  for  the  professional 
service  in  question.  The  lawyer,  it  appears,  picked  up  the 
other  attesting  witness  on  his  way  to  the  hospital.  It  was 
in  this  informal  way  that  the  paper  propounded  came  into 
existence. 

The  affirmative  proofs  offered  in  support  of  the  execution 
were  barely  sufficient  to  put  the  contestant  to  the  proofs  of 
the  matter  stated  in  his  formal  objections  to  the  probate  filed 
pursuant  to  the  rule  of  this  court.  In  fact,  that  indispensable 
requisite  for  the  execution  of  a  will  under  the  existing  Statute 
of  Wills,  rogaiio  ieitium,  or  a  request  to  the  attesting  wit- 
nesses to  so  act,  was  barely  made  out.  Had  it  not  been  for 
the  presence  of  a  lawyer  at  the  celebration  of  the  alleged  act, 
and  the  presumptions  of  regularity  which  flow  from  his  pro- 
fessional presence,  the  prima  facie  proofs  would  have  been 
barely  sufficient  to  put  the  contestant  to  his  proofs  of  his  ob- 
jections. Neither  attesting  witness  cotdd  have  had  any  ac- 
quaintance with  Mrs.  Sandberg  or  knowledge  of  her  mental 
condition,  except  that  which  resulted  from  a  brief  and  very 
superficial  acquaintance  that  began  and  ended  on  the  day  of 
the  will.  But  on  their  oaths  they  stated  she  was  competent 
to  make  a  will,  and  under  no  restraint.  The  value  of  their 
opinion  on  these  points  is  to  be  determined  by  the  extent  of 
their  opportunities  to  form  such  an  opinion,  and  their  op- 
portunities were  not  great.  It  was  by  such  testimony  that 
the  contestant  was  put  to  his  case.  The  contestant  is  the  hus- 
band of  the  dead  woman. 

Mrs.  Sandberg,  the  alleged  testatrix,  was  the  wife  of  a 
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small  dealer  in  antiques,  who  had  no  home  or  property  other 
than  his  store  and  its  contents,  known  as  **  The  Little  French 
Store  *'  in  this  city.  The  store  was  used  as  the  sleeping  place, 
during  periods  of  good  health,  and  contained  a  bed  behind  a 
screen  which  shielded  the  bed  from  the  sight  of  customers. 
This  constituted  their  sole  home.  Mrs.  Sandberg,  when  able, 
assisted  her  husband  in  the  store,  but  when  taken  seriously  ill, 
she  was  in  February,  1911,  per  force  removed  from  the  store 
to  the  French  Hospital,  where  she  could  be  properly  cared  for 
in  a  more  convenient  place  than  the  store  afforded.  Prior  to 
that  time  the  relations  between  the  husband  and  Mrs.  Sand- 
berg were  always  affectionate  and  exemplary. 

Mr.  Sandberg's  property  consisted  of  .his  business,  and  the 
contents  of  his  store,  which  both  carried  on  for  a  livelihood 
prior  to  Mrs.  Sandberg's  necessary  removal  and  the  illness 
which  proved  fatal.  At  Mrs.  Sandberg's  solicitation  it  ap- 
pears that  Mr.  Sandberg  had  conveyed  to  her  without  any 
consideration  besides  her  mutual  agreement,  on  the  17th  day 
of  December,  1910,  a  one-half  interest  in  his  stock  in  trade, 
and  by  the  same  instrument  he  entered  into  a  formal  copart- 
nership agreement  with  her.  On  the  same  day,  and  as  part 
and  parcel  of  the  same  transaction,  I  think,  and  in  considera- 
tion thereof,  Mr.  and  Mrs.  Sandberg  executed  mutual  or  recip- 
rocal wills  in  each  other's  favor,  whereby  the  survivor  ac- 
quired all  the  property  of  the  other  spouse.  Each  appointed 
the  other  executor.  By  this  arrangement  it  would  appear 
that  Mr.  Sandberg  provisionally,  at  least,  protected  himself 
and  intended  so  to  protect  himself  and  his  business  from  the 
intrusion  of  strangers.  The  couple  had  no  children,  the  prop- 
erty of  the  wife  came  from  the  husband,  and  on  Mrs.  Sand- 
berg's prior  death  it  was  to  return  to  the  husband.  In  the 
event  of  his  death  before  her,  it  was  all  to  be  hers.  This  was 
the  situation  in  so  far  as  Mr.  Sandberg  was  informed  at  the 
time  of  Mrs.  Sandberg's  death.     After  Mrs.  Sandberg's  death 
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her  part  of  the  mutual  or  reciprocal  will  was  accordingly  pro- 
bated in  common  form,  before  the  paper  now  propounded  was 
filed  for  probate.  If  this  paper  now  before  me  is  probated,  it 
revokes  the  prior  will. 

Mutual  or  reciprocal  wills  may  be  the  result  of  contracts, 
oral  or  written,  and,  upon  the  death  of  one  party  where  such 
agreements  are  adequately  established,  equity  frequently  en- 
forces them  to  prevent  gross  injustice.  Edson  v.  Parsons, 
156  N.  Y.  656,  666;  Middleworth  v.  Ordway,  191  id.  404. 
To  enforce  such  agreements  resort  must  be  had  to  equity. 
They  cannot  be  enforced  in  this  court.  Mrs.  Sandberg's 
agreement,  its  part  performance,  and  the  fact  of  Mrs.  Sand- 
berg's execution  of  the  agreement  were,  however,  put  in  evi- 
dence before  me.  That  such  evidence  was  properly  received 
by  me  on  the  contested  probate  under  the  issues  raised  I  have 
no  doubt.  The  situation  of  the  testatrix,  her  declarations 
and  family  relations,  the  nature  of  her  property  and  her  former 
will,  aill  bore  upon  the  issue  as  to  her  mental  condition.  Roll- 
wagen  v.  RoUwagen,  63  N.  Y.  604;  Marx  v.  McGlynn,  88  id. 
867;  Matter  of  Woodward,  167  id.  28.  The  circumstances 
surrounding  the  execution  of  a  will  bear  heavily  on  its  valid- 
ity. If  not  part  of  the  re$  geita  in  connection  with  the  execu- 
tion of  the  paper  propounded,  such  matters  are  part  of  the 
ret  gesta  in  connection  with  the  acts  and  conduct  involved 
under  the  other  issues  raised  by  the  pleadings. 

With  the  effect  of  the  agreement  for  mutual  wills,  and  its 
legal  sufficiency,  the  surrogate  has  nothing  to  do  in  this  pro- 
ceeding. Nor  is  the  question  here  whether  or  not  Mrs.  Sand- 
berg  violated  her  agreement  by  the  attempted  revocation,  con- 
tained in  the  paper  now  propounded.  Such  considerations 
have  no  place  in  this  tribunal,  and  they  do  not  enter  into  my 
conclusion.  The  whole  question  before  the  surrogate  relates 
to  the  validity  and  sufficiency  of  the  paper  propounded  and  its 
title  to  probate.    Beyond  that  I  cannot  go  in  this  proceeding. 
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The  objections  to  the  paper  in  question  proceed  on  the 
usual  allegations,  want  of  testamentary  capacity  in  the  tes- 
tatrix and  undue  influence.  The  primary  question  now  for 
my  consideration  is,  whether  or  not  at  the  time  of  the  mak- 
ing of  the  testamentary  paper  propounded  Mrs.  Sandberg 
possessed  testamentary  capacity.  At  this  date  Mrs.  Sand- 
berg was  an  inmate  of  St.  Vincent's  Hospital  in  this  city* 
She  had  gone  there  on  the  14th  day  of  March,  1911,  as  it 
turned  out,  to  die.  Before  that,  from  December  8,  1910^ 
she  had  been  an  inmate  of  the  French  Hospit€tl,  and  was  ill 
of  a  complicated  and  serious  disease.  In  December,  1910^ 
and  during  her  sojourn  there,  which  extended  to  March  11, 
1911,  her  condition  of  mind  and  body  was,  to  say  the  leasts 
most  grave.  Disinterested  lay  inmates  of  the  same  French 
Hospital  have  told  of  her  conduct  and  acts  and  character- 
ized such  conduct  and  acts  while  there  as  irrational,  and  I 
believe  them.  That  she  was  then  the  victim  of  delusions  aa 
to  her  great  wealth  and  extended  business  over  all  the  world 
is  apparent  from  the  testimony  of  Mrs.  Lundgren,  a  dis- 
interested fellow  patient  at  the  French  Hospital.  That  there 
was  ever  subsequently  any  improvement  or  change  in  Mrs» 
Sandberg's  condition  is  not  proved,  and  the  presumption  ia 
that  the  condition  established  continued.  Groom  v.  Thomas> 
S  Hagg.  488.  But  irrespective  of  this.  Dr.  Ferrer,  the  com- 
petent physician,  who  attended  Mrs.  Sandberg  both  at  the 
French  Hospital  and  St.  Vincent's  at  the  very  time  the  testa- 
mentary paper  propounded  was  executed,  gave  his  testimony 
on  the  stand  and  it  was  of  weight.  He  states  that  Mrs» 
Sandberg  was  delirious  and  comatose,  and  at  times  under 
the  influence  of  morphine,  and  that  while  at  St.  Vincent's  she 
was  in  no  condition  to  attend  to  business.  The  attending 
physician's  general  opinion  on  Mrs.  Sandberg's  mental  impair- 
ment was  unmistakble,  although  possibly  some  of  the  questions 
put  to  him  did  not  comply  with  the  common  law  governing  the 
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opinion  evidence  of  even  medical  attendants.  I  shall  disregard 
all  the  answers  of  this  witness  which  relate  to  matters  of 
opinion,  except  those  given  in  reply  to  questions  not  objected 
to,  and  I  will  rely  whoUy  on  the  facts  stated  in  evidence  by  this 
physician,  and  the  answers  made  by  him  on  his  cross-examina- 
tion. In  this  way  the  errors,  if  any,  committed  in  the  recep- 
tion of  his  evidence  will  be  avoided.  Evidence  upon  ques- 
tions of  testamentary  capacity  is  commonly  evidence  of  opinion 
only.  Of  the  lay  witnesses  rarely  two  testify  to  the  same  act, 
and  each  measures  the  capacity  by  some  standard  of  his  own. 
Courts  of  probate,  therefore,  do  not  rely  whoUy  on  such  evi- 
dence, but  form  their  judgment  upon  the  facts  and  from  aU 
the  conduct,  relations  and  acts  narrated  in  the  testimony. 
Evans  v.  Knight,  1  Add.  239;  s.  p.,  Dougherty  v.  Milliken, 
168  N.  Y.  527,  5SS.  I  shall  next  consider  the  charge  that  the 
will  was  the  product  of  undue  influence  exerted  by  or  on  the 
part  of  proponent  over  a  woman  of  weakened  physical  and 
mental  condition. 

It  was  proved  that  while  Mrs.  Sandberg  was  at  the  French 
Hospital  her  husband  visited  her,  bringing  delicacies  to  her 
on  '^visiting  days."  The  lot  of  this  couple  was  then,  indeed, 
hard;  they  kept  no  clerk,  and  Mr.  Sandberg's  extended  ab- 
sence from  his  store  in  the  business  hours  meant  loss  to  her  and 
to  him.  This  loss  they  could,  I  think,  ill  afford.  If  he  called 
at  the  French  Hospital  in  the  evening,  the  sisters  in  charge 
of  the  hospital  ^^  chased  him  out,*'  in  the  language  of  one  wit- 
ness. This  action  no  doubt  hospital  rules  and  regulations  re- 
quired, and  it  is  not  a  subject  of  criticism.  But  at  times  he  had 
to  be  sent  for  by  the  hospital  authorities  to  quiet  her  when  no 
one  else  could,  and  this  occurred  at  night.  There  is  no  proof 
that  Mr.  Sandberg  failed  ever  to  respond.  But  at  other  times 
Mrs.  Sandberg  was,  in  consequence  of  her  husband's  vocation, 
unavoidably  left  much  alone,  or  to  the  ordinary  care  of  the  hos- 
pital attendants.     Whether  from  disinterested  motives  or  not  I 
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do  not  know,  she  was,  while  at  the  French  Hospital,  visited 
occasionally  by  a  very  young  man  who  came  to  be  the  sole 
beneficiary  of  the  paper  executed  at  St.  Vincent's  Hospital, 
and  now  propounded  by  him  to  me.  Mrs.  Sandberg  had  no 
extended  or  intimate  acquaintance  with  this  young  man.  He 
was  the  employee  of  a  store  carried  by  a  Mr.  Miller,  a- com- 
petitor in  business  of  Mr.  Sandberg,  and  known  as  the  ^*  Louis 
XIV  Store."  In  these  visits  this  young  man  avoided  Mr. 
Sandberg.  There  is  some  evidence  of  a  declaration  by  Mrs. 
Sandberg  tending  to  show  that  this  young  man  and  his  sister 
and  a  fellow  clerk  poisoned  Mrs.  Sandberg's  mind  by  tales  of 
her  husband's  infidelity.  Such  declarations  may  be  competent 
in  connection  with  a  charge  of  undue  influence,  when  such  un- 
due influence  is  established  by  independent  evidence.  Cudney 
V.  Cudney,  68  N.  Y.  162.  I  do  not  think  that  such  indepen- 
dent evidence  was  produced,  and  I  shall,  therefore,  assume  that 
Mrs.  Sandberg's  declaration  to  that  effect  is  competent  only 
on  the  issue  of  her  testamentary  capacity. 

I  am,  however,  convinced  that  the  interference  of  this  young 
man  in  the  affairs  of  Mrs.  Sandberg,  and  his  coming  between 
her  and  her  husband  at  a  critical  time  in  their  lives,  was  un- 
fortunate, however  well  meant  and  however  disinterested  it  may 
have  been.  The  situation  of  the  wife  and  the  husband  was  too 
solemn  for  the  covert  intervention  of  strangers.  The  mental 
and  physical  condition  of  the  wife  was  too  grave  and  unbal- 
anced, and  the  state  of  her  own  and  her  husband's  affairs  too 
unfortunate  to  warrant  such  an  intrusion  without  bad  results 
to  him.  It  was  a  thoughtless  even  if  a  well  meant  kindness  to 
Mrs.  Sandberg,  to  espouse  secretly  the  fancied  grievances  of  a 
sick  woman,  and  I  am  convinced  it  led  to  mischievous  conse- 
quences. Of  course  I  am  concerned  with  such  consequences  only 
in  so  far  as  they  bear  upon  the  issue  of  undue  influence  and  the 
f(ictum  of  will.  Undue  influence  may  be  inferred,  as  it  rarely 
can  be  proved  directly.     Matter  of  Smith,  96  N.  Y.  6,  6; 
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Brick  V.  Brick,  66  id.  149.  Certainly  the  provisions  of  the 
paper  propounded  are  so  unnatural  and  so  unfair  to  the  hus- 
band under  the  circumstances  narrated  above  as  to  require 
explanation  on  the  part  of  the  proponent  of  this  paper  now  be- 
fore me.  Matter  of  Budlong,  186  N.  Y.  4«8.  This  required 
explanation  has  not  been  given,  and  without  it  the  will  on  its 
face  ceases  to  be  a  rational  disposition  for  one  who  had  in 
health  been  a  good  wife,  her  husband's  beneficiary,  and  under 
contractual  and  natural  obligations  to  him. 

We  come  next  to  the  consideration  of  an  incident  of  some 
importance  when  all  the  forces  antagonistic  to  the  husband  of 
Mrs.  Sandberg  seemed  to  have  combined.  Mrs.  Sandberg  was 
on  March  11,  1911,  summarily  ejected  from  the  French  Hos- 
pital for  non-payment  of  her  board.  Mr.  Sandberg,  much  dis- 
tressed and  unable  to  leave  his  shop,  applied  to  his  competitor, 
Mr.  Miller  of  the  Louis  XIV  establishment,  for  assistance  in 
his  extremity.  Mr.  Miller  seems  to  have  delegated  the  aid 
sought  to  the  assistants  in  his  shop,  one  of  whom  is  the  propon- 
ent of  the  paper  now  propounded,  and  the  sole  beneficiary 
and  executor  named  therein.  These  assistants  first  took  Mrs. 
Sandberg  to  a  lodging  house,  and  thence  to  St.  Vincent's  Hos- 
pital. It  is  apparent  that  during  this  charitable  ministration, 
however  kindly  meant  and  however  proper  in  itself,  much  took 
place  which  was  a  mistaken  kindness  to  Mrs.  Sandberg  and  a 
most  reprehensible  outrage  on  the  marital  custody,  authority 
and  guardianship  vested  in  Mr.  Sandberg.  That  these  officious 
attendants  of  Mr.  Miller's  establishment  worked  on  the  nervous 
susceptibilities  of  Mrs.  Sandberg  is  in  evidence,  and  so  much 
so  that  Mr.  Sandberg  is  admitted  to  have  said  to  them  that  he 
would  go  for  the  police,  and  **  see  if  a  husband  has  not  the 
right  to  take  care  of  his  wife  or  do  for  his  wife  as  he  saw 
fit."  But  whether  he  so  said  or  not,  these  mischievous  in- 
cidents led,  I  am  satisfied,  directly  to  the  will  in  favor  of  Mr. 
Miller's  assistant,  whose  own  sister  admits  on  the  stand  that 
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she  said  to  Mrs.  Sandberg  during  her  iUness,  that  Mr.  Sand- 
berg  was  "  not  nice  to  his  wife.*'  The  proponent  himself  ad- 
mits that  he  avoided  meeting  Mr.  Sandberg  on  his  visits  to  the 
hospital.  These  circumstances  are  significant.  But  there  is 
no  direct  proof  that  the  will  itself  emanated  from  any  such 
wrong  influences.  The  will  propounded  stands  apparently 
separate  and  alone,  the  product  of  a  strange  lawyer  and  his 
witness  picked  up  on  the  way  to  the  hospital.  It  is  possible 
that  the  hiatus  between  the  facts  stated  and  the  ceremony  of 
execution  is  accidental.  I  shall  assume  that  it  is  so,  and, 
therefore,  rely  solely  on  Mrs.  Sandberg's  want  of  testamentary 
capacity  and  the  lack  of  circumspection  evident  in  the  execu- 
tion of  a  testamentary  paper  in  favor  of  a  stranger,  at  a  time 
when  Mrs.  Sandberg,  the  testatrix,  was  dangerously  ill  in  a 
public  hospital  and  away  from  her  natural  guardian,  and  with- 
out his  knowledge.  That  it  was  without  his  knowledge  is  sig- 
nificant only  in  so  far  as  it  lends  color  to  the  accusation  that 
the  will  was  clandestine. 

Under  the  peculiar  circumstances  attending  the  execution 
of  the  paper  propounded,  the  burden  of  proving  that  it  was 
the  voluntary,  and  the  conscious  act  of  the  testatrix  lies  on 
him  who  propounds  it  as  a  will.  This  degree  of  proof  should 
be  high  in  the  situation  proved  to  exist  in  this  cause.  The 
circumstances  of  Mrs.  Sandberg  and  the  facts  attending  the 
execution  of  the  paper  are  quite  sufficient  to  excite  the  suspic- 
ion of  the  surrogate  and  to  require  strict  proof  on  the  part  of 
the  proponent  that  the  paper  propounded  as  the  will  of  Mrs. 
Sandberg  was  the  free,  the  deliberate  and  the  conscious  act  of 
a  capable  testatrix.  The  circumstances  shown  repel  the  ordi- 
inary  presumption  in  favor  of  a  will,  and  require  of  the  pro- 
ponent stricter  proof  not  only  of  the  proper  execution  of  the 
paper  propounded,  but  of  all  the  other  elements  entering  into 
factum  of  a  will.  These  requirements  are  not  empty  phrases, 
but  substantive  doctrines  of  probate  law,  and  I  shall  not  hesi- 
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tate  to  enforce  them  when  occasion  requires,  although  I  am 
ever  reluctant  to  refuse  effect  to  that  which  is  clearly,  or  even 
presumptively,  the  will  of  the  dead. 

I  am  satisfied  that  the  paper  propounded  is  not  the  will  of 
a  capable  testatrix,  and  that  proper  circumspection  on  the  part 
of  the  actors  in  this  particular  act  of  testamentation  was  wholly 
lacking.  The  paper  propounded  was  not  the  will  of  Mrs. 
Sandberg.  I  have  unusual  satisfaction  in  arriving  at  this 
conclusion  in  a  case  which  to  my  mind  bears  so  many  marks 
of  injustice,  utter  lack  of  circumspection  and  even  impropriety. 

Settle  decree  accordingly,  reserving  questions  of  costs  until 
settlement. 

Decreed  accordingly. 


Matter  of  the  Estate  of  Jabez  H.  Jones,  Deceased. 

{Surrogate's  Court,  Oneida  County,  December,  1911.) 

Wills — Interpbetatxon — IXisposal  or  the  Entdob  Bbtatk  :  Rules  aitd 
lupucATioNs — Ck>N8TBUcnoN  TO  AvoTD  Intbstaot:  Paetioitlab 
REsmuABY  Pbovisionb  or  Doubtful  Meaning — ^"Subplus"  to  be 

DiSTBIBUTBD. 

One  who  makes  a  will  is  presumed,  in  the  absence  of  anything 
indicating  the  contrary,  to  have  intended  to  dispose  of  his  entire 
estate. 

Where  a  testator  at  the  beginning  of  his  will  gives  all  his  prop- 
erty to  certain  relatives  and  then  provides  that,  "if  after  paying 
these  bequests  there  should  be  a  surplus  left  over  it  shall  be  paid 
to  the  above  named  beneficiaries  pro  rata,'*  he  will  be  deemed  to 
have  intended  to  include  in  the  word  "  surplus  "  the  shares  of  any 
of  the  beneficiaries  who  failed  to  take  by  reason  of  their  having 
died  during  the  lifetime  of  the  testator. 

Peoceedino  for  the  judicial  settlement  of  the  accounts  of 
an  executor. 
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A.  S.  Malsan,  for  Peter  Williams^  executor. 

Milton  Caeteb,  for  Everett  Williams,  John  H.  Williams 
and  Thomas  Williams. 

Sexton,  S. — March  IS,  1901,  the  deceased  made  a  will; 
and  letters  testamentary  were  issued  November  14,  1907, 
to  Peter  Williams,  who  filed  his  final  account  June  SO,  1911. 
Ann  Williams,  a  sister  of  deceased,  was  named  as  legatee 
in  said  will,  but  died  before  the  testator,  leaving  Everett, 
Thomas  E.  and  John  H.  Williams,  sons,  who  now  claim  the 
share  of  their  mother  as  next  of  kin  on  the  ground  that  de- 
ceased died  intestate  as  to  the  same.  The  executor  opposes 
this  view  and  contends  that  the  will  disposes  of  the  entire  es- 
tate. The  testator  left  neither  descendants  nor  real  estate, 
but  did  leave  personal  property  inventoried  at  $21,988.30. 

One  of  the  witnesses  to  the  will,  not  a  lawyer,  drew  it  on 
a  will  blank.  The  paragraph  to  be  considered  reads  as  fol- 
lows : 

'*  First.  After  all  my  lawful  debts  are  paid  and  discharged, 
I  give,  devise  and  bequeath  all  my  property  both  real  and  per- 
sonal as  follows  (viz.)  ;  the  sum  of  five  hundred  dollars  to  be 
used  for  the  purpose  of  paying  the  expenses  of  my  funeral 
and  providing  a  monument  to  mark  my  last  resting  place;  to 
my  nephew  William  R.  Jones,  Gouvemeur,  N.  Y.,  the  sum  of 
one  thousand  dollars;  to  my  niece,  Mrs.  Elizabeth  Jones  of 
Alder  Creek,  N.  Y.,  the  sxaa  of  one  thousand  dollars,  and  to 
her  brother  William  H.  Jones,  the  sum  of  eight  hundred 
dollars;  to  Walter  Jones,  adopted  son  (so-called)  of  my  de- 
ceased brother  William  H.  Jones  the  sum  of  seven  hundred 
dollars ;  to  Grace  Nickerson  of  Indian  Orchard,  Mass.  the  sum 
of  five  hundred  dollars;  to  my  niece  Mary  Ann  Millard  of 
Turin,  N.  Y.,  the  sum  of  one  thousand  dollars ;  to  my  nephew 
Thomas  D.  Roberts  of  Utica,  N.  Y.,  the  sum  of  one  thousand 
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dollars ;  to  my  nephew  Humphrey  Roberts  of  Turin,  N.  IT.,  the 
sum  of  one  thousand  dollars;  to  my  sister,  Mrs.  Ann  IVilliams 
of  Lowville,  N.  Y.,  the  sum  of  two  thousand  dollars;  to  Mrs. 
Elizabeth   Jones   widow   of   my   deceased  brother   David    H. 
Jones  of  Chicago,  111.,  the  sum  of  five  hundred  dollars;   to 
my  nephew  D.  Milton  Jones  of  Milwaukee,  Wis.,  the  sum  of 
five  hundred  dollars ;  to  my  nephew  Samuel  H.  Jones  of  Chic- 
ago, 111.,  the  sum  of  one  thousand  dollars;  to  my  sister  Mrs. 
Martha  J.  Williams  of  Whitesboro,  N.  Y.,  the  sum  of  two 
thousand   dollars;   to   my   sister-in-law   Mrs.   Jane   Jones    of 
Scranton,  Iowa,  a  certain  mortgage  that  I  hold  against  Mar* 
shall  E.  Jones  of  Scranton,  Iowa ;  and  if  after  paying  these  be- 
quests there  should  be  a  surplus  left  over  it  shall  be  paid  to  the 
above-named  beneficiaries  pro  raia^  with  the  exception  of  the 
last  named  beneficiary,  who  shall  not  be  included  in  such  sur- 
plus as  a  beneficiary. 

The  clause  that  the  contention  centers  on  is  next  to  the 
last  one,  and  reads — ^^  and  if  after  paying  these  bequests  there 
should  be  a  surplus  left  over,  it  shall  be  paid  to  the  above- 
named  beneficiaries,  pro  rata** 

The  contestants  affirm  that  this  is  a  residuary  clause,  and 
that  the  legacies  of  those  dying  before  the  testator  lapsed, 
and  that  the  surviving  legatees  cannot  profit  thereby,  as  they 
presumptively  take  as  tenants  in  common  and  not  as  joint 
tenants,  under  the  Real  Property  Law;  hence  the  lapsed 
legacies  and  the  pro  rata  proportion  of  the  **  surplus'*'  passed 
under  the  Statute  of  Distribution  to  the  next  of  kin. 

Nature  abhors  a  vacuum  and  the  courts  abhor  intestacy. 

You  cannot  find  two  horses  gaited  alike,  nor  can  you  find 
two  wills  worded  alike,  hence  the  books  furnish  but  little  help 
beyond  laying  down  some  unyielding  general  rules. 

**  In  all  cases  it  is  the  duty  of  the  court,  in  construing  a 
grant  or  will,  to  search  out  the  intention  of  the  testator  or 
grantor,  and  construe  the  instrument  so  as  to  carry  out  that 
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intention,  unless  such  construction  is  absolutely  inconsistent 
with  some  well  settled  rule  of  law."  Carr  v.  Smith,  25  App. 
Div.  214;  affd.,  161  N.  Y.  636;  Tilden  v.  Green,  ISO  id.  72. 

^^  It  is  the  duty  of  courts  in  construing  even  doubtful  and  ob- 
scure provisions  of  a  will  to  so  interpret  them  as  to  uphold 
rather  than  to  render  them  void."  Hopkins  v.  Kent,  145  N. 
Y.  867. 

*^  Where  two  constructions  are  possible,  one  of  which  will 
sustain,  and  the  other  defeat,  the  will,  the  one  sustaining  it 
should  be  preferred."  29  Am.  &  Eng.  Ency.  of  Law,  350; 
Vernon  v.  Vernon,  58  N.  Y.  857 ;  Kalish  v.  Kalish,  166  id.  868 ; 
Mills  V.  Tompkins,  110  App.  Div.  212. 

^^  There  is  always  a  presumption  that  the  testator  did  not 
contemplate  intestacy,  and  a  construction  that  will  result  in 
even  partial  intestacy  is  not  to  be  adopted  if  a  different  con- 
struction is  permissible."  Matter  of  Miner,  146  N.  Y.  121; 
Johnson  v.  Brasington,  165  id.  181 ;  Matter  of  Hammond,  74 
App.  Div.  547;  Ward  v.  Stanard,  82  id.  886;  Simpson  v. 
Simpson,  118  N.  Y.  Supp.  870. 

The  fact  that  a  testator  made  a  will  at  all  creates  a  fair 
presumption  that  he  intended  to  dispose  of  all  of  his  prop- 
erty (Byrnes  v.  Baer,  86  N.  Y.  210),  and  this  presumption 
is  strengthened  when  it  is  considered  in  connection  with  the 
rule  which  frowns  on  even  partial  intestacy.  Mills  v.  Tomp- 
kins, supra;  Schult  v.  Moll,  182  N.  Y.  122;  Johnson  v.  Bras- 
ington, supra. 

In  this  State  the  doctrine  is  firmly  established  that,  in  a 
will  of  personal  estate,  the  testator  is  presumed  to  speak  with 
reference  to  the  time  of  his  death.  Lynes  v.  Townsend,  88  N. 
Y.  558. 

On  the  subject  of  intent  the  testator  is  always  a  proper 
subject  for  analysis.  The  man  under  consideration  at  death 
had  $7,990.80  in  bank,  and  $18,980  in  fifteen  different  invest- 
ments, with  some  personal  effects,  which  made  a  total  estate  of 
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$21,983.80.     These  investments  were  so  shrewd  that  the  final 
account  showed  an  increase  of  $28,111.81,  or  a  gross  estate 
of  $45,094.61,  and  without  the  loss  of  a  cent.     This  splendid 
business  showing  on  his  part  aids  in  the  presumption  that  he 
had  his  will  drawn  the  way  he  wanted  it  and  used  words  to  that 
end  in  their  ordinary  sense.     A  reference  to  the  will  shows  how 
clearly  the  testator  comprehended  the  objects  of  his  bounty. 
He  gave  the  correct  names  and  addresses  in  various  States  of 
fourteen  legatees  with  their  degree  of  relationship  to  him,  vary- 
ing the  size  of  the  legacies  presumptively  in  keeping  with  their 
necessities. 

At  the  very  beginning  of  his  will  he  says :  **  I  give 
*  *  *  all  my  property,"  and  then  names  his  relatives  who 
are  to  have  it,  and  then  adds :  **  and  if  after  paying  these  be- 
quests there  should  be  a  surplus  left  over  it  shall  be  paid  to 
the  above-named  beneficiaries  pro  raia^^^  with  one  exception. 
If  all  the  legatees  had  survived  the  testator  they  unquestion- 
ably would  have  taken  his  entire  estate. 

The  will  is  dated  March  18,  1901,  and  the  testator  died 
August  29,  1907,  hence  it  may  be  assumed  that  his  health 
was  good  when  he  made  his  will ;  and,  -  contemplating  that 
some  of  so  large  a  number  of  legatees  might  fail  to  survive 
him,  he  sought  to  provide  against  the  contingency  of  partial 
intestacy  by  providing  that  those  only  who  should  survive 
him  should  share  in  his  estate.  He  said  to  his  executor: 
'*  If  after  paying  these  bequests,"  meaning  payment  to  those 
legally  entitled  at  distribution,  ^^  there  should  be  a  surplus 
left  over,  it  shall  be  paid  to  the  above  named  beneficiaries 
pro  ratar  meaning  that  those  persons  who  survived  him, 
thereby  becoming  ^'  beneficiaries,"  should  share,  pro  raia^  in 
any  '^  surplus "  arising  from  lapsed  legacies,  unbequeathed 
property  or  increase. 

"  In  the  absence  of  a  contrary  intent,  words  descriptive  of 
the  objects  of  a  gift  refer  to  the  death  of  the  testator,  and  not 
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to  the  date  of  the  will  or  period  of  execution/'  8  Paige,  116; 
Van  Alstyne  v.  Van  Alstyne,  28  N,  Y.  877;  Lynes  v.  Town- 
send,  83  id.  664 ;  29  Am.  &  Eng.  Ency.  of  Law,  866,  and  cases 
cited. 

The  objects  of  his  gift  and  the  sharers  in  the  surplus  he 
called  ^^beneficiaries,"  a  name  which  could  only  be  given  to 
those  legatees  who  survived  him  under  the  above  definition. 

In  Grover  v.  Wood,  174  Mass.  640,  the  Supreme  Court  con- 
struing *^  to  the  several  beneficiaries  under  this  will,  except 
to  N.,  share  and  share  alike,"  held  that  the  widow,  who  clearly 
was  given  only  $8,000,  in  fulfillment  of  an  ante-nuptial  agree- 
ment, still,  being  a  beneficiary  under  the  will  and  not  having 
excepted  from  the  residuary  clause,  was  entitled  to  share  in  it, 
the  court  saying:  **  Yet  she  receives  something  under  the  will, 
and  in  the  natural  and  ordinary  sense  is  a  beneficiary,  and  we 
think  the  term  was  used  by  the  testator  in  this  sense." 

**  The  question  is  not  what  the  testator  had  in  contempla- 
tion when  he  made  his  codicil,  but  what  the  words  he  used  will 
embrace,  according  to  their  ordinary  signification,  which  must 
prevail  unless  qualified  by  other  expressions  in  the  instrument." 
Sweet  V.  Greisenhainer,  8  Bradf.  122. 

The  word  ^^  surplus "  means  **  the  remainder  of  a  thing, 
or  that  which  is  left  from  a  fund  which  has  been  appropriated 
for  a  particular  purpose;"  and  as  here  used  it  means  that 
which  is  left  "  after  paying  these  bequests  *  •  ♦  to  the 
above  named  beneficiaries,"  as  stated  by  the  testator;  as 
only  "  beneficiaries "  could  share  in  the  "  surplus,"  it  must, 
therefore,  comprehend  the  legacies  of  those  who  failed  to  sur- 
vive the  testator,  for  the  reason  that  the  testator  appropriated 
his  estate  for  a  particular  purpose,  namely:  to  be  paid  to 
his  '^  beneficiaries  "  in  specified  sums,  and,  after  such  payment, 
he  appropriated  the  ^^  surplus  "  or  remainder,  if  any,  to  these 
same  **  beneficiaries  "  to  be  divided  among  them  pro  rata,  ex- 
cept one. 
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**  Beneficial  *'  means  **  receiving,  or  entitled  to  have,  or 
receive,  advantage,  use,  or  benefit."  2  Am.  &  £ng.  Ency.  of 
Law,  169.  **  Beneficiary,"  according  to  Webster^  means: 
**  The  recipient  of  another's  bounty.'* 

It  seems  clear  that  the  testator  intended  that  only  those 
named  by  him  who  should  survive  him  should  share  in  his 
estate,  and  that  they  should  have  it  all  and  divide  it  as  in- 
dicated by  him. 

One  of  the  witnesses  to  the  will,  not  a  lawyer,  drew  it, 
hence  the  testator  was  without  counsel.  An  intention  not  to 
die  intestate  may  generally,  under  such  circumstances,  be  pre- 
sumed.    Matter  of  Morrisey,  72  Misc.  Rep.  673. 

Under  the  circumstances  of  this  particular  will,  and  in  view 
of  the  language  used,  and  of  the  fact  that  the  word  "  and  " 
conjoins  the  legacies  and  the  surplus,  and  all  in  practically  one 
sentence,  indicating  an  intention  of  giving  to  the  survivors  only 
one  legacy  made  up  of  a  specified  sum  to  which  was  to  be  added 
a  pro  rata  of  the  "  surplus,"  it  seems  to  me  that  the  general 
intention  not  to  die  intestate  is  clearly  indicated  and  should  be 
presumed.  Lamb  v.  Lamb,  181  N.  Y.  827 ;  Williams  v.  Pettit, 
188  App.  Div.  894. 

If  the  clause  under  consideration  is  a  residuary  clause,  as 
claimed  by  contestants,  unless  it  **  clearly  limits  its  operation 
to  the  contrary,  it  will  be  construed  to  dispose  of  all  of  the 
testator's  estate  remaining  undisposed  of,  or  which  may  be 
added  by  lapses,  or  otherwise;  and,  if  it  is  an  ambiguous  resid- 
uary clause,  it  will  be  construed  broadly  rather  than  narrowly." 
Williams  v.  Pettit,  supra. 

At  the  time  of  the  testator's  death,  when  the  will  became 
operative,  Walter  Jones,  Ann  Williams,  Elizabeth  Jones  and 
Jane  Jones  had  died.  Their  deaths  did  not  affect  or  alter  the 
provisions  of  the  wiU  at  all,  but  left  the  situation  the  same  as 
if  they  had  not  been  mentioned  in  it.  These  persons,  not  hav- 
ing taken  the  primary  gift,  acquired  no  right  in  the  ^^  surplus." 
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The  primary  gifts,  or  legacies,  and  the  "  surplus  "  constituted 
only  one  fund  which  was  to  be  divided  among  the  beneficiaries^ 
the  legacies  to  be  first  paid ;  then  to  each  was  to  be  added  such 
a  proportionate  amount  of  the  "  surplus  "  as  would  dispose 
of  the  entire  estate. 

The  objections  to  the  executor's  account  herein  are  over- 
ruled, and  said  account  is  hereby  allowed  and  settled  as  filed. 

Decreed  accordingly. 


Matter  of  the  Probate  of  the  Last  Will  and  Testament  of 

George  H.  Pbier,  Deceased. 

(Surrogates  Court,  Richmond  County,  December,  1911.) 

Wills — Interpbetation  and  Construction — Terms  Desinino  Quantuu 
OR  Duration  of  Estates  or  Intebests — Rules  and  Implications — 
Subsequent  Glauses  Reducino  Fee. 

Where  a  testator,  after  having  given  equal  shares  of  his  estate 
to  his  wife  and  each  of  his  three  children  absolutely,  in  a  later 
clause  of  his  will  gives  to  his  wife  the  share  of  a  daughter  who 
was  confined  in  an  asylum  for  the  insane  "  in  trust  nevertheless  to 
use  the  income,  rents  and  profits  thereof  for  the  maintenance  of 
my  daughter  *  *  *  as  she  may  see  proper  as  long  as  she  shall 
be  and  remain  insane,  and  the  principal  of  such  share  and  any 
accrued  interest  or  profits  thereof  to  be  paid  over  to  her  as  soon 
as  she  shall  be  restored  to  sanity,"  the  testator  will  not  be  deemed 
to  have  intended  to  cut  down  the  original  gift  to  his  daughter 
but  only  to  provide  for  its  care  and  custody  while  his  daughter  is 
insane;  and  on  her  death  her  share  will  pass  to  her  heirs  and 
next  of  kin. 

Proceeding  for  the  probate  of  a  wiU. 

Lynott  B,  Root,  special  guardian,  for  incompetent. 
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Rawson,  S. — ^The  probate  of  this  will  is  not  contested; 
but  I  am  asked,  in  the  petition  for  such  probate,  to  construe 
the  sixth  clause  of  the  will  of  the  testator.  The  will  in  ques- 
tion, after  several  specific  provisions  by  the  fifth  clause  thereof, 
primarily  gives  all  the  rest,  residue  and  remainder  of  the  testa- 
tor's estate  in  equal  shares  to  his  wife,  Adaline,  and  his  three 
children,  Bertha  L.  Durbur,  Antoinette  Elbrecht  and  Emilie 
3.  Nolan,  equally,  share  and  share  alike. 

It  appeared  upon  the  application  for  probate  that  the  said 
Bertha  L.  Durbur,  although  not  judicially  declared  insane, 
was  nevertheless  in  confinement  in  an  asylum  for  the  insane, 
and  had  been  in  such  confinement  for  a  considerable  time. 

The  sixth  clause  of  the  will  is  in  these  words :  *'  I  give, 
devise  and  bequeath  to  my  wife,  Adaline  Prier,  Bertha  Lt.  Dur- 
bur share  heretofore  spoken  of  in  trust  nevertheless  to  use  the 
income  rents  and  profits  thereof  for  the  maintenance  of  my 
daughter  Bertha  Durbur  as  she  may  see  proper  as  long  as  she 
shall  be  and  remain  insane,  and  the  principal  of  such  share 
and  any  accrued  interest  or  profits  thereof  to  be  paid  over  to 
her  as  soon  as  she  shall  be  restored  to  sanity." 

Bertha  L.  Durbur  is  a  married  woman,  having  several  chil- 
dren living.  The  question  to  be  determined  is  whether  the 
share  of  Bertha  L.  Durbur  is  vested  in  her  or  whether  the  testa- 
tor died  intestate  with  regard  to  that  share  in  case  Bertha 
L.  Durbur  shall  die  before  recovering  from  her  aflSiction.  The 
will  is  but  another  evidence  of  the  well  known  saying,  *^  that  no 
will  has  a  brother ;  "  but,  applying  well  known  principles  of  con- 
struction, and  the  rule  that  the  intention  of  the  testator  is  to 
govern  in  all  cases  where  such  intention  can  be  sx>elled  out,  I 
am  of  the  opinion  that  the  testator  did  not  die  intestate  with  re- 
gard to  the  share  of  the  said  Bertha  L.  Durbur.  The  gift  by 
the  fifth  clause  to  her  is  absolute.  It  was  not  intended  by  the 
testator  to  cut  down  that  gift,  but  only  to  provide  for  the  care 
and  custody  thereof  so  long  as  his  daughter  should  remain  in- 
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sane.  If,  at  any  time,  she  should  recover,  she  would  become 
entitled  to  receive  her  share  of  the  estate.  If,  on  the  contrary, 
she  should  not  recover,  such  share  would  nevertheless  be  vested 
in  her,  and  would  pass  to  whosoever  might  be  her  heirs  or  next 
of  kin,  as  the  case  might  be,  upon  her  death.  The  citation 
of  authorities  to  sustain  these  views  would  be  of  no  avail,  for, 
unless  an  authority  is  exactly  in  point,  and  I  know  of  no 
such  authority,  it  does  not  tend  to  uphold  the  reasoning ;  while, 
on  the  other  hand,  the  application  of  ordinary  common  sense 
in  cases  of  the  kind  is  sufficient  in  itself. 
Let  a  decree  be  entered  construing  the  wiU  accordingly. 


Matter  of  the  Estate  of  Richakd  D.  Raleigh,  Deceased. 
{Surrogate* 8  Court,  Rensselaer  County ,  December,  1911.) 

TAZBS — ^INHEBTTANCE  AND  TbANBRB  TaXES — STOCK   TbANSRB  TAXE8*> 
TllCB  FOB  PATMINT — Ck>N8BQUKNCBS  OF  NONPAYMENT. 

The  donee  of  corporate  stock  claiming  title  by  gift  causa  mortis 
or  inter  vivos  can  prove  such  gift  only  in  a  case  where  the  donor 
affixed  the  proper  stamps  to  the  certificates  at  the  time  of  the 
gift  and  delivery  thereof. 

Peoceedino  to  discover  property  withheld  from  the  admin- 
istratrix. 


Edmund  J.  Sweeney,  for  petitioner. 

Thomas  F.  Powers,  for  Elizabeth  McRedmond,  respondent. 

Heatok,  S. — ^This  is  a  discovery  proceeding,  brought  under 
sections  2707-S710,  Code  of  Civil  Procedure;  and  the  parties 
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have  consented  that  the  surrogate  may  decide  the  issue  as  to 
the  ownership  of  the  property  in  dispute. 

Richard  D.  Raleigh,  a  day  or  two  previous  to  his   death, 
when  stricken  with  a  fatal  illness,  made  a  gift  to  his  sister 
of  certain   bank  books   and  shares  of  corporate  stock.     He 
died  leaving  a  widow  with  whom  he  had  never  lived;  and  she, 
as  his  duly  appointed  administratrix,  brought  this  proceeding 
to  recover  said   property  as  assets  of  his  estate.     Evidence 
was  given  showing  a  valid  gift  of  the  bank  books  and  the  shares 
of  stock,  and  a  decree  was  about  to  be  made  adjudging  the  sis- 
ter and  not  the  administratrix  to  be  the  owner  of  the  property, 
when  the  attorney  for  the  sister  asked  leave  to  put  in  evidence, 
for  the  purpose  of  identification   and  description,  the  bank 
books  and  the  certificates  of  stock.     The  books  were  duly  re- 
ceived ;  but,  when  the  certificates  were  produced,  the  surrogate 
suggested  that,  as  they  did  not  bear  the  stamps  provided  by  the 
Tax  Law,  there  was  a  question  as  to  whether  they  ought  to  be 
received   in   evidence.     Thereupon   the   attorney   for  the   ad- 
ministratrix objected  to  their  reception  in  evidence,  and  moved 
to  strike  out  all  evidence  of  the  gift  of  the  shares  of  stock  on 
the  ground  that  it  now  appeared  that  the  certificates  of  stock, 
when  delivered  by  the  donor  to  the  donee,  were  not  stamped 
as  required  by  section  270  of  the  Tax  Law,  and  that  the  surro- 
gate could  not  receive  proof  of  such  transfer  and  gift  on  ac- 
count of  the  failure  of  the  donor  to  aflix  the  stamps  at  the 
time  of  such  transfer.     Tax  Law,  §  278.    The  donee  claimed 
the  right  to  and  offered  to  affix  the  proper  stamps,  which  the 
donee  was  allowed  to  do  in  furtherance  of  a  plan  of  settle- 
ment and  adjustment  entered  into  between  the  parties. 

Thus  was  raised  the  question  whether  the  donee  of  corpo- 
rate stock,  claiming  title  by  gift  causa  mortis  or  inter  vivos^ 
can  prove  such  gift  in  a  case  where  the  donor  did  not  affix 
the  proper  stamps  to  the  certificates  at  the  time  of  the  gift 
and  delivery  thiircof. 
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That  part  of  the  Tax  Law  which  provides  for  a  tax  on 
transfers  of  corporate  stock  (§  270)  imposes  a  tax  of  two 
cents  on  each  share  of  $100  par  value,  or  less,  when  it  is 
transferred  in  any  manner,  including  delivery  of  the  certifi- 
cate by  sale  or  gift.  Section  278  provides  as  follows :  "  No 
transfer  of  stock  *  *  *  on  which  a  tax  is  imposed  by  thia 
article,  and  which  tax  is  not  paid  at  the  time  of  such  trans- 
fer, shall  be  made  the  basis  of  any  action  or  legal  proceedings,, 
nor  shall  proof  thereof  be  offered  or  received  in  evidence  in 
any  court  in  this  State." 

This  section  of  the  Tax  Law  has  been  before  the  courts  in 
three  reported  cases.  In  Sheridan  v.  Tucker,  188  App.  Div. 
486,  a  motion  to  strike  out  of  the  answer  allegations  concern- 
ing the  failure  to  pay  the  tax  was  denied  in  an  action  to  re- 
cover balance  due  on  sale  of  stock. 

In  Bean  v.  Flint,  188  App.  Div.  846,  it  was  held  that  such 
a  defense  must  be  pleaded  to  be  available.  But  it  was  plainly 
stated  in  the  opinion  that  an  allegation  that  the  tax  was  not 
paid  at  the  time  of  delivery  would  have  been  a  good  defense. 

In  the  recent  cases  of  Mutual  Life  Insurance  Co.  v.  Nicholas, 
144  App.  Div.  96,  the  case  of  Bean  v.  Flint  was  referred  to 
and  the  doctrine  reiterated.  Later  the  case  of  Sheridan  v. 
Tucker,  above  referred  to,  came  on  for  trial  and  the  court 
directed  a  verdict  for  the  defendant.  The  opinion  on  appeal 
reported  in  146  Appellate  Division,  146,  holds  squarely,  but 
apparently  reluctantly,  that,  under  the  authority  of  the  case 
of  Bean  v.  Flint,  the  plaintiff  was  not  entitled  to  prove  the 
sale  and  delivery  of  the  certificates  of  stock,  because  the  stamp 
tax  was  not  paid  at  the  time  of  such  sale  and  delivery. 

It  seems,  therefore,  that  it  must  be  held  that  no  evidence 
of  a  gift  or  sale  of  stock,  where  the  delivery  of  the  certificate 
was  made  without  the  affixing  of  the  required  stamps  at  the 
time  of  the  delivery,  can  be  received.  This  results  in  making 
such  a  sale  or  gift  impossible,  whenever  the  defense  that  no 
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tax  stamp  was  affixed  at  the  time  of  delivery  of  the  certificate 
of  stock  is  properly  pleaded. 

We  have,  then,  a  law  passed  solely  for  the  purpose  of  rais- 
ing revenue  for  the  State  so  constructed  that  the  simplest  and 
best  understood  laws  of  gift  and  sale  by  delivery  are  so  re- 
stricted that  such  common  every  day  transactions  of  the  people 
are  made  unenforceable,  unless  the  vendor  is  the  fortunate 
possessor  of  sufficient  tax  stamps  to  affix  to  the  certificates  then 
and  there.  Whether  he  can  recover  his  property  thus  ap- 
parently forfeited  has  not  yet  been  decided. 

Decreed  accordingly. 


Matter  of  the  Transfer  Tax  upon  the  Estate  of  Vausktine 

LoEWi,  Deceased. 

(Surroffoi^M  Court,  New  York  County,  December,  1911.) 

OxRs— DnivniT  and  Aoobptanov— In  Gbnbrai.. 

TTAXM     iNBOnBTANOK    AND    TBANSTEB    TAXBS— ASSBSSICKNT — ^RCVIBW    Of 

Pbdcodinos — SumciKNCT  or  Bydbncb. 

In  transfer  tax  proceedings  the  court  will  require,  on  the  part 
of  donees  and  henefldarles  claiming  that  iu*operty  of  the  decedent 
passed  to  them  as  a  gift  In  his  lifetime  and  that  the  transfer  is 
not  taxable,  satisfactory  and  convincing  proof  that  sach  gifts  were 
made  kUer  vivo$  with  the  Intent  to  pass  title  and  possession  at 
the  time  of  the  making  of  the  alleged  glfta 

Where  the  only  proof  of  such  a  gift  consists  of  the  testimony 
•of  a  son  of  decedent  that,  about  four  months  prior  to  his  death, 
the  decedent  told  him  he  was  getting  old  and  would  like  to  give 
his  chlldr^i  certain  bonds  and  mortgages  then  In  a  vanlt  In  the 
stock  exchange  building  and  directed  the  witness  to  take  them  out 
and  If  any  of  his  chlldrai  needed  any  of  the  bonds  to  give  them 
to  th^DQ,  and  that  the  witness  went  to  the  vault  the  next  day, 
took  out  the  securities  and  put  them  in  his  own  vault.  In  the 
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abflence  of  evidence  that  the  decedent  spoke  to  any  of  his  other 
children  in  regard  to  the  alleged  gift,  the  proof  will  not  he  held 
sufficient  to  sustain  it. 

Appeal  from  an  order  fixing  the  tax  upon  the  estate  of 
decedent. 

Ehrich  &  Wheeler,  for  petitioner. 

Thomas  E.  Rush,  for  State  Comptroller. 

Fowler,  S. — The  executors  appeal  from  an  order  fixing 
a  tax  upon  the  estate  of  decedent.  The  decedent  died  in  Oc- 
tober, 1910.  On  or  about  June  1,  1909,  he  had  a  conversation 
with  his  son,  Joseph  Loewi,  and  the  executors  contend  that  be- 
cause of  certain  words  used  by  the  decedent  in  this  conversa- 
tion he  made  a  valid  gift  inter  vivos  of  certain  railroad  bonds 
and  bonds  and  mortgages  on  real  estate,  aggregating  $811,- 
000,  to  his  four  children.  They  also  contend  that  the  gift  was 
not  made  in  contemplation  of  death,  but  that  if  the  court  should 
find  that  the  gift  was  made  in  contemplation  of  death,  within 
the  meaning  of  subdivision  4  of  section  220  of  the  Transfer  Tax 
Law,  then  the  tax  should  be  assessed  at  the  rate  prescribed 
by  the  statute  in  existence  at  the  time  the  gift  was  made,  and 
not  at  the  rate  prescribed  by  the  statute  in  existence  at  the 
time  of  decedent's  death.  The  transfer  tax  statute  in  exis- 
tence at  the  time  the  alleged  gift  was  made  imposed  a  tax 
of  one  per  cent,  upon  all  property  passing  to  the  children  of 
decedent,  while  the  statute  in  existence  at' the  time  of  decedent's 
death  (Laws  of  1910,  chap.  706)  imposed  a  tax  varying  from 
one  to  five  per  cent.,  the  rate  depending  upon  the  amount  which 
the  beneficiary  received  from  the  decedent.  The  appraiser 
found  that  the  giving  of  these  bonds  by  the  decedent  to  his 
children  constituted  a  gift  intended  to  take  effect  in  possession 
or  enjoyment  at  or  after  the  decedent's  death  within  the  mean- 
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ing  of  subdivision  4  of  section  220  of  the  Transfer  Tax  L<aw, 
and  included  their  value  in  the  taxable  assets  of  decedent's  es- 
tate.    A  tax  was  assessed  upon  the  transfer  of  the  property  at 
the  rate  prescribed  by  chapter  706  of  the  Laws  of  1910.     The 
first  question  to  be  determined  upon  this  appeal  is  whether 
the  decedent  made  a  valid  gift  inter  vivos  of  the  bonds  in  ques- 
tion to  his  children.     If  the  decedent  made  such  a  gift  it  would 
not  be  taxable  unless  it  was  made  in  contemplation  of  death. 
Matter  of  Palmer,  117  App.  Div.  860.     The  only  evidence 
contained  in  the  appraiser's  report  as  to  the  alleged  gift  made 
by  the  decedent  on  June  1, 1909,  is  that  given  by  Joseph  Loewi, 
decedent's  son.     He  testified  that  on  or  about  June  1,  1909» 
he  had  a  conversation  with  the  decedent,  the  substance  of  which 
was  that  the  decedent  said  he  was  getting  old  and  would  like  to 
give  his  children  something;  that  he  owned  certain  bonds  and 
mortgages  which  were  at  that  time  in  a  vault  in  the  stock  ex- 
change building ;  that  he  directed  the  witness  to  take  them  out, 
and  if  any  of  his  children  needed  any  of  the  bonds  to  give  them 
to  them.     The  witness  went  to  the  vault  the  next  day,  took 
out  the  securities  contained  therein  and  put  them  in  his  own 
vault.     There  is  no  evidence  that  the  decedent  spoke  to  any 
of  his  children  in  regard  to  this  alleged  gift,  with  the  excep- 
tion of  the  conversation  alleged  to  have  taken  place  between 
him  and  the  witness,  Joseph  Loewi.    It  also  appears  from  the 
testimony  of  this  witness  that  the  interest  on  the  bonds  was 
regularly  paid  to  the  decedent  up  to  the  time  of  his  death. 
The  decedent  was  seventy-two  years  of  age  when  he  made  the 
alleged  gift,  and  he  had  been  suffering  for  about  one  year 
from  the  disease  which  finally  caused  his  death.     In  proceed- 
ings of  this  kind,  where  the  beneficiaries  of  decedent's  bounty 
claim  exemption  from  taxation  upon  the  ground  that  the  prop- 
erty passed  to  them  as  a  gift  from  the  decedent,  the  represent- 
ative of  the  State,  in  endeavoring  to  show  that  the  transfer  of 
the  property  is  taxable,  labors  under  the  disadvantage  of  find- 
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ing  it  practically  impossible  to  procure  competent  and  disin- 
terested witnesses  to  the  acts  and  conversations  by  which  the 
gift  is  alleged  to  have  been  consummated,  as  such  gifts  are 
usually  made  under  circumstances  which  do  not  favor  the 
presence  of  disinterested  parties.  The  State,  therefore,  must 
necessarily  depend  upon  the  testimony  of  parties  who  are  inter- 
ested in  testifying  in  favor  of  the  construction  which  will  ex- 
empt the  gift  from  taxation.  Because  of  these  conditions  the 
court  will  require  on  the  part  of  the  donees  or  beneficiaries  sat- 
isfactory and  convincing  proof  that  such  gifts  were  made 
inter  vivos  with  the  intent  to  pass  title  and  possession  at  the 
time  of  the  making  of  the  alleged  gift.  If  such  evidence  on 
the  part  of  the  beneficiaries  does  not  show  to  the  satisfaction 
of  the  court  that  all  the  essential  requirements  necessary  to  the 
validity  of  a  gift  inter  vivos  have  been  fully  complied  with,  no 
presumption  in  favor  of  such  gifts  will  be  indulged  in,  and  the 
property  will  be  held  to  pass  either  as  a  gift  in  contemplation 
of  death  or  intended  to  take  effect  in  possession  or  enjoyment 
at  or  after  death.  Matter  of  Palmer,  117  App.  Div.  860; 
Matter  of  Price,  62  Misc.  Rep.  149.  The  cases  are  uniform  in 
holding  that  in  order  to  establish  a  valid  gift  the  evidence  must 
show  delivery  by  the  donor  of  the  property  constituting  the 
gift  to  the  donee  or  to  some  one  authorized  to  accept  the  gift 
in  his  behalf.  Matter  of  Bolin,  186  N.  Y.  177 ;  Gegan  v.  Union 
Trust  Co.,  129  App.  Div.  184 ;  Gannon  v.  McClure,  160  N.  Y. 
484.  Applying  this  rule  to  the  matter  under  consideration, 
it  would  appear  that  there  was  no  delivery  of  the  bonds  by 
Valentine  Loewi  to  his  children.  The  words,  "  Go  to  the  vault 
and  take  them  out,"  do  not  exclude  every  other  hypothesis  ex- 
cept an  intention  on  the  part  of  the  donor  to  deliver  the  posses- 
sion of  all  the  bonds  to  the  donees ;  they  are  entirely  consistent 
with  an  intention  on  his  part  to  have  the  property  brought  to 
him  so  that  he  might  divide  the  bonds  among  his  children.  But 
the  property  was  not  brought  to  him ;  it  was  taken  by  the  wit- 
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ness  and  placed  in  his  own  safe  deposit  vault  without  any 
further   authority    from   the   donor,   and   without    acquaint- 
ing the  other  donees  of  the  fact  that  an  alleged  gift   had 
been  made  to  them.     While  a  gift  may  be  made  to  a  third 
person  for  the  benefit  of  a  donee,  the  delivery  must  be  made 
to  such  third  person  under  such  circumstances  as  will  indi- 
cate that  the  donor  relinquishes  all  right  to  the  possession 
or  control  of  the  thing  given,  and  intends  to  vest  the  present 
title  in  the  donee.     Bray  v.   O'Rourke,  89  App.  Div.  4<00. 
The  language  and  acts  of  the  decedent  did  not  constitute  a 
gift  in  prcttenti^  but  was  an  attempt  to  make  a  gift  in  fuiuro, 
and  such  a  gift  is  void.     Gannon  v.  McGuire,  supra.     There 
was,   therefore,   no   valid   delivery   of   the   bonds   to   the    al- 
leged donees,  and  the  evidence  is  insufficient  to  show  that  the 
donor  intended  that  the  bonds  in  question  should  pass  from  his 
possession  and  control  to  that  of  the  donees  on  the  first  day  of 
June,  1909.     A  gift  will  not  be  presumed ;  it  must  be  established 
by  evidence  that  is  clear  and  convincing.     Tompkins  v.  Leary, 
184  App.  Div.  114;  Devlin  v.  Greenwich  Bank,  125  N.  Y.  756; 
Ridden  v.  Thrall,  125  id.  572.     The  interest  on  the  bonds  was 
paid  to  the  decedent  until  the  time  of  his  death.     The  dece- 
dent's son,  Joseph  Loewi,  upon  being  asked  why  he  paid  the 
interest  on  the  bonds  to  his  father,  said :     **  I  thought  it  the 
proper  thing  to  do."     This  witness  was  an  experienced  business 
man,  a  member  of  a  banking  concern,  and  thoroughly  versed 
in  all  the  requirements  of  strict  business  dealing.     If  the  gift 
h€ul   been   made  without   restrictions   or  limitations,   as   con- 
tended by  the  executors,  this  witness  must  necessarily  have 
known  that  it  would  not  have  been  the  "  proper  thing  to  do  " 
to  pay  the  interest  to  the  decedent.     He  would  have  known  that 
the  donees  were  entitled  to  the  interest  if  the  gift  had  been  a 
valid,  irrevocable  gift  inter  vivos.     The  testimony  of  Robert 
Oppenheim  as  to  certain  entries  made  by  him  in  the  private 
ledger  of  the  decedent,  which  entries  consisted  of  the  names 
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of  decedent's  children  and  the  amount,  $76,000,  opposite  each 
name,  is  entirely  incompetent  to  prove  a  gift  of  the  bonds  in 
question,  as  it  appears  that  the  witness  was  not  employed  by 
the  decedent  at  the  time  the  entries  were  made,  and  there  is 
no  evidence  whatever  that  the  decedent  authorized  or  instructed 
him  to  make  the  entries.  The  decedent  made  a  will  by  which 
he  divided  all  his  property  among  his  four  children.  This 
will  was  duly  probated.  The  appraiser  in  his  report  dis- 
tributed the  entire  estate  of  decedent,  including  the  bonds  in 
question,  among  decedent's  children  in  accordance  with  the  pro- 
visions of  the  will.  This  method  of  distribution  is  also  in  ac- 
cordance with  the  understanding  of  the  executors  as  to  the 
proportion  in  which  the  decedent  intended  by  the  alleged  gift 
to  divide  the  bonds  in  question  among  his  children.  It  is,  there- 
fore, unnecessary  in  this  proceeding  to  determine  whether  the 
decedent  constituted  his  son,  Josph  Loewi,  a  trustee  of  the 
bonds  which  were  in  the  safe  deposit  vault,  to  pay  the  income 
to  him  during  his  life  and  upon  his  death  to  distribute. the 
corpus  among  hi^  children,  as,  whether  the  property  passed  to 
the  beneficiaries  by  virtue  of  such  a  gift  intended  to  take  effect 
at  or  after  decedent's  death,  or  whether  it  passed  by  virtue 
of  decedent's  will,  so  long  as  the  property  did  not  pass  as  a  valid 
gift  inter  vivos^  its  transfer  is  taxable  at  its  full  value  at  the 
date  of  decedent's  death  (Matter  of  Cornell,  170  N.  Y.  428; 
Matter  of  Green,  16S  id.  S29)  and  at  the  rate  prescribed  by 
the  statute  in  existence  at  the  date  of  decedent's  death.  Mat- 
ter of  Davis,  149  N.  Y.  699.  The  order  fixing  tax  will  be 
affirmed. 

Order  affirmed. 


\ 
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Matter  of  the  Transfer  Tax  upon  the  Estate  of  Hakbiettb 

WiLLMER,  Deceased. 

{8urroffat&$  Court,  New  Ywk  County,  December^  1911.) 

Taxes — Inhebttanck      and     Transivb     Taxes — ^Assessment:        Ap- 

PBAISAL — CoNTBOLLED     BT     EVIDENCE:        APFBAISAL     of      PABTICUIiAB 

Pbopbbty — Shabes  in  Joint  Stock  Association. 

Where  shares  in  a  Joint  stock  association,  doing  business  in  this 
State  and  in  several  others,  pass  to  the  legatees  or  distributees 
of  a  nonresident  owner,  the  transfer  is  taxable  in  this  State  onlj 
to  the  extent  of  the  proportionate  amount  of  the  total  assets  of 
the  association  located  in  this  State. 

In  assessing  the  value  of  property  for  the  purpose  of  the  transfer 
tax  the  appraiser  is  bound  by  the  proof  of  value  before  him  and 
may  not  assess  property  at  a  higher  rate  than  the  proof  Justifles 
l>ecause  it  has  been  done  in  other  cases. 

Appeal  from  the  order  affixing  the  tax  upon  the  estate  of 
decedent. 

Martin,  Fraser  &  Speir,  fbr  petitioner. 

Edward  H.  Fallows,  for  State  Comptroller. 

FowLEB,  S. — This  appeal  presents  for  determination  the 
question  whether  shares  of  stock  in  a  joint-stock  company, 
when  constituting  a  part  of  the  assets  of  the  estate  of  a  non* 
resident  decedent,  are  subject  to  taxation  under  the  laws  of 
the  State  in  relation  to  taxable  transfers. 

The  decedent,  who  was  a  resident  of  the  State  of  New  Jer- 
sey, died  on  the  8th  day  of  July,  1910.  At  the  time  of  her 
death  she  owned  1448  shares  of  the  American  News  Company. 
This  company  is  a  joint-stock  association  having  its  head  of- 
fice or  principal  place  of  business  in  the  city  of  New  York. 
The  transfer  tax  appraiser  valued  these  shares  at  $144,800, 
and  reported  that  this  amount  was  taxable  under  the  Trans- 
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fer  Tax  Ltaw  of  this  State.  Upon  this  appeal  the  executors 
contend  (1)  that  the  decedent's  interest  in  the  American  News 
Company  is  not  subject  to  tax  under  the  provisions  of  the 
Transfer  Tax  Law  of  this  State;  (2)  if  it  should  be  held  that 
it  is  not  entirely  exempt,  then  that  the  taxable  interest  of 
decedent  in  the  said  company,  as  represented  by  the  1448 
shares  of  stock  held  by  her,  is  only  that  proportion  of  the 
assets  of  the  company  located  in  this  State  which  the  number 
of  shares  owned  by  her  bears  to  the  entire  number  of  shares 
issued  by  the  company. 

Shares  of  stock  in  a  domestic  corporation,  although  held 
by  a  non-resident,  are  taxable  under  the  Transfer  Tax  Law 
of  this  State.     Matter  of  Bronson,  160  N.  Y.  1.     The  interest 
of  a  non-resident  decedent  in  a  partnership  located  here  is 
taxable  (Matter  of  Probst,  40  Misc.  Rep.  431),  but  the  value 
of  such  interest  must  be  ascertained  by  deducting  the  indebted- 
ness of  the  partnership  to  residents  of  this  State  from  the 
partnership  assets  located  here.     Matter  of  King,  71  App. 
Div.  681 ;  affd.,  172  N.  Y.  616.     It  has  also  been  held  that 
where  a  corporation  is  incorporated  under  the  laws  of  the 
State  of  New  York  as  well  as  under  the  laws  of  another  State, 
its  shares  of  stock  held  by  a  non-resident  decedent  are  taxable 
here   in  the  proportion  which  the   New  York  assets   of  the 
corporation  bear  to  its  entire  assets.     Matter  of  Cooley,  186 
N.  Y.  224.     While  a  joint-stock  company  possesses  many  of 
the  characteristics  of  a  corporation,  such  as  permanency  of  in- 
vestment of  its  capital,  the  right  to  transfer  its  shares  by  an 
assignment  of  the  certificate  of  ownership,  the  right  to  prose- 
cute suits  in  the  name  of  one  person,  and  the  right  of  succes- 
sion, there  is  the  essential  difference  that  a  corporation  is  the 
creature  of  the  State  under  the  laws  of  which  it  is  incorporated, 
while   a  joint-stock  company  is   created  by  the  contract  or 
agreement  of  the  members  among  themselves.     In  Matter  of 
Bronson,  supra,  the  decision  was  placed  upon  the  ground  that 
the  corporation  was  the  creature  of  the  laws  of  this  State,  that 
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the  shareholders  were  persons  interested  in  the  operation  of  the 
corporate  property  and  franchises,  and  that  their  shares  actu- 
ally represented  undivided  interests  in  the  corporate  enterpriset 
each  share  representing  a  distinctive  interest  in  the  total  corpo* 
rate  property;  and  as  the  total  corporate  property  was  held 
by  a  citizen  of  this  State,  i.  «.,  a  domestic  corporation,  the 
shares  of  stock  were  taxable  here.    Matter  of  Palmer,  183  N.. 
Y.  288.    But  as  a  joint-stock  association  is  not,  I  think,  created 
by  the  laws  of  this  State,  in  the  sense  that  a  corporation  is 
created,  it  cannot  be  said  that  it  is  the  creature  of  this  State 
within  the  language  of  the  decisions  relating  to  corporations. 
After  its  creation  by  the  contract  of  the  members  composing  it 
the  laws  of  this  State  prescribe  certain  requirements  and  for- 
malities with  which  it  must  comply,  but  it  cannot  for  that  rea- 
son be  said  that  it  is  the  creature  of  this  State,  nor  that  it  is  a 
citizen  of  this  State  in  the  same  sense  as  a  domestic  corpora- 
tion.    It  may  conduct  its  business  in  many  States,  and,  as  in 
the  case  of  the  American  News  Company,  in  nearly  all  the 
States  of  the  Union,  but  it  is  not  the  creature  of  any  particular 
State.     Therefore  the  dominion  or  sovereignty  of  the  State 
of  New  York  over  the  joint-stock  association  is  limited  to  that 
part  of  the  property  of  the  associaticm  located  within  this 
State. 

If  the  State  of  New  York  may  tax  at  their  full  value  the 
shares  of  a  joint-stock  association  having  an  office  here,  such 
value  to  be  based  upon  the  total  assets  of  the  company,  where- 
soever situated,  by  a  parity  of  reasoning  each  State  in  which 
it  does  business  may  also  tax  it  upon  the  same  basis,  and  as 
practically  all  the  States  of  the  Union  have  inheritance  or 
transfer  tax  laws  imposing  a  tax  upon  succession  to  property, 
the  rate  varying  from  one  to  twenty  per  cent.,  it  is  easfly 
conceivable  that  the  shares  of  stock  of  a  joint-stock  association 
owned  by  a  decedent  may  be  entirely  confiscated  in  the  payment 
of  inheritance  taxes.  But  double  taxation,  or  taxation  that 
is  confiscatory,  should  be  avoided.     Matter  of  James,  144  N. 
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Y.  6.  All  presumptions  are  to  be  indulged  in  against  the 
operation  of  tax  laws  that  impose  excessive  burdens.  State  of 
Tennessee  v.  Whit  worth,  117  U.  S.  129.  It  would,  therefore, 
appear  that  the  jurisdiction  of  the  State  of  New  York  to  assess 
a  tax  upon  shares  of  stock  held  by  a  non-resident  decedent  in  a 
joint-stock  association  having  a  place  here  for  the  transaction 
of  business  is  limited  to  that  proportion  of  the  assets  of  the 
company  located  here  which  the  number  of  shares  held  by  the 
decedent  bears  to  the  entire  number  of  shares  issued  by  the 
company.  From  the  affidavits  submitted  to  the  appraiser  it 
appears  that  the  value  of  the  property  of  the  American  News 
Company  located  in  the  State  of  New  York  is  one-half  the  value 
of  the  entire  property  held  by  the  company.  It  further  ap- 
pears that  the  full  value  of  each  share  of  stock  of  the  company 
at  the  date  of  decedent's  death  was  $69.73.  As  one-half  of  the 
entire  assets  of  the  company  was  located  in  this  State,  the  ap- 
praiser should  have  ascertained  the  taxable  value  of  the  de- 
cedent's interest  in  the  company  by  multiplying  the  number  of 
shares  held  by  the  decedent  by  the  figure  representing  one-half 
the  total  value  of  each  share,  viz.,  $29.87. 

The  executors  also  appeal  upon  the  ground  that  the  ap- 
praiser placed  a  valuation  upon  the  shares  of  stock  of  the  com- 
pany in  excess  of  its  actual  value.  The  appraiser  valued 
the  stock  at  $100  per  share,  but  the  only  evidence  before  him 
showed  that  the  stock  was  worth  $69.73  per  share.  If  the 
appraiser  considered  that  the  valuation  placed  upon  the  stock 
in  the  affidavit  submitted  to  him  was  less  than  its  real  value  he 
should  either  have  obtained  additional  data  from  some  other 
source  as  to  the  value  of  the  stock  or  taken  the  testimony  of 
the  affiant  in  order  to  ascertain  the  facts  upon  which  his  con- 
clusions were  based.  The  appraiser  failed  to  do  either;  and, 
as  the  only  evidence  before  him  was  an  affidavit  showing  that 
the  value  of  the  stock  was  $69.73  per  share,  he  erred  in  arbi- 
trarily placing  a  valuation  of  $100  upon  it.    The  contention 
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of  the  State  Comptroller  in  the  statement  submitted  by  him 
upon  this  appeal  that,  as  the  stock  had  been  appraised  in  other 
transfer  tax  proceedings  at  $100  per  share,  the  appraiser  was 
justified  in  appraising  it  in  this  proceeding  at  $100,  is  unten- 
able, as  the  value  of  the  stock  is  not  absolute  and  fixed  like  a 
mathematical  quantity,  but  varies  continually  with  the  varying 
conditions  of  business,  the  ease  or  stringency  of  the  money 
market  and  the  public  demand  for  the  stock.    As  this  stock  is 
not  sold  upon  the  market  the  appraiser  should  have  adopted 
some  means  of  ascertaining  its  real  value  if  he  was  not  satis- 
fied with  the  valuation  placed  upon  it  in  the  affidavit  submitted 
by  the  executors. 

The  value  of  decedent's  interest  in  the  American  News 
Company  will  be  ascertained  in  the  manner  herein  indicated 
and  the  order  fixing  tax  modified  accordingly. 

Decreed  accordingly. 


Matter  of  the  Judicial  Settlement  of  the  Account  of  the  Pro- 
ceedings of  Bridget  Lannon,  as  Administratrix  of  the 
Goods,  Chattels  and  Credits  of  Barbara  Gallagher,  De- 
ceased. 

{Surrogate's  Court,  New  York  County,  December,  1911.) 

EXBCUTOBS  and  ADMINISTRATORS — ^DEBTS  AND  lilABILITIBS  OF  THE  ES- 
TATE— Enforcement  or  Giaims — Evidence — Claims  bt  Relatives 
AND  Persons  in  Confidential  Relations;  Nursing  and  Burlal 
Services — Value. 

The  presumption  that  board  or  services  furnished  or  rendered 
by  one  member  of  a  family  to  another  member  of  the  same  family 
are  intended  to  be  gratuitous  is  not  applicable  to  board  and  services 
furnished  by  sisters  to  each  other,  where  the  sisters  have  long  since 
ceased  to  live  together,  have  no  homes  of  their  own,  are  dependent 
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npon  their  labor  for  their  livelihood  and  are  brought  together  by 
the  stress  of  the  illness  of  one  of  them  that  ends  in  her  death. 

And  where  the  services  of  one  of  the  surviving  sisters  to  the 
decedent  were  rendered  in  nursing  her  during  her  illness,  a  service 
for  which  she  had  no  previous  training,  such  services  will  not,  in 
the  absence  of  any  satisfactory  evidence  of  their  value,  be  esti- 
mated above  the  wages  wMch  she  usually  receives  in  her  custom- 
ary vocation  of  a  cook. 

Proceeding  for  the  judicial  settlement  of  the  accounts  of 
an  administratrix. 

Robert  A.  B.  Dayton,  for  objectors. 

Gustav  Goodman,  for  administratrix. 

FowLEE,  S. — Objections  on  the  part  of  the  mother  and 
the  half  brothers  of  the  intestate  have  been  filed  to  the  ac- 
count of  the  administratrix.  The  items  objected  to  are 
principally  two:  (1)  A  payment  of  $136  by  the  administra- 
trix for  board  of  the  intestate  claimed  to  have  been  furnished 
by  the  intestate's  sister  Mary  Ressler  to  intestate  during  her 
last  illness.  Mary  Ressler,  Barbara  Gallagher,  the  intestate, 
and  the  administratrix  were  three  sisters.  (2).  A  payment 
of  $225  to  herself  by  the  administratrix  for  her  services  as 
nurse,  rendered  to  the  deceased  sister  during  the  last  illness  of 
such  intestate,  is  also  the  subject  of  a  separate  objection. 

It  appears  that  the  intestate  and  her  two  sisters  when  in 
health  lived  apart  in  New  York  the  ordinary  lives  of  hard 
working  people.  The  objecting  relatives  live  in  Ireland.  That 
the  three  sisters  at  the  time  of  the  death  of  intestate  were 
all  living  together  for  convenience  in  an  exigency  did  not  con- 
stitute them,  I  think,  members  of  one  "  family,"  as  the  term 
"  family  '*  is  understood  in  law.  The  intestate  came  to  die  in 
the  temporary  home  of  Mary  Ressler,  who  was  then  employed 
as  a  caretaker  of  the  residence  of  a  property  holder  in  this 
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city.  They  occupied  the  basement  of  this  residence.  The  sis- 
ter claiming  as  nurse  was  by  occupation  a  cook,  and  she  left 
her  employment  to  nurse  the  intestate  in  the  place  of  abode  in- 
dicated, during  the  illness  which  had  a  fatal  termination.  The 
estate  of  intestate  in  the  aggregate  is  very  small,  and  these 
claims,  if  allowed  in  full,  will  exhaust  it.  Such  are  the  rele- 
vant facts  for  the  application  of  principles  of  law  to  this 
matter. 

I  shall  consider  first  the  payment  by  the  administratrix  to 
the  sister  for  board  furnished  to  intestate.     The  proof  of  a 
payment  by  the  intestate  herself  of  forty  dollars  to  the  care- 
taker on  account  of  board  furnished  by  the  latter  is  important, 
as  it  tends  to  establish  a  contract  relation  and  to  rebut  pre- 
sumptions  of  law  otherwise  applicable  to  this  claim.     This 
proof  was  furnished  by  a  third  and  disinterested  person.    In  no 
other  way  was  there  any  proof  of  an  express  contract  by  in- 
testate to  pay  board,  and  no  exact  proof  of  the  value  of  the 
board  actually  furnished  was  presented  to  me.    Any  adjudica- 
tion on  my  part  is,  therefore,  full  of  technical  difficulties.    Is 
the  claim  for  board  to  be  based  on  an  express  contract,  or  is  it 
to  be  based  on  an  implied  contract?    To  raise  an  implication 
of  contract  in  this  matter  is  the  more  difficult  problem  of  law. 
An  interesting  discussion  of  the  legal  distinction  between  the 
two  classes  of  contractual  obligations,  express  and  implied, 
may  be  seen  in  People  ex  rel.  Dusenbury  v.  Speir,  77  N.  Y.  160, 
161,  where  it  is  said,  ^*  that  implied  or  constructive  contracts 
are  similar  to  the  constructive  trusts  of  courts  of  equity,  and 
in  fact  are  not  contracts  at  all.''    But  a  full  consideration  of  the 
subtle  distinction  only  indicated  in  that  case  would  lead  us  into 
one  of  the  largest  fields  of  disputation  and  scientific  discussion 
in  the  whole  region  of  the  common  law  of  contract,  and  I  shall 
avoid  entering  on  it  at  this  time  for  the  reasons  now  given. 

I  am  inclined  to  think  that  my  solution  of  the  claim  for 
board  must  rest,  if  sustainable  at  all,  on  the  theory  of  an 
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express  contract.  The  counsel  for  the  objectors  very  prop- 
erly presses  upon  me  an  indisputable  proposition  of  law,  that 
there  is  no  presumption,  in  the  absence  of  an  express  contract, 
between  members  of  the  same  family,  that  one  will  pay  the 
other  for  board  or  services  rendered.  Williams  v.  Hutchinson, 
8  N.  Y.  812,  816;  Bowen  v.  Bowen,  2  Bradf.  886;  Keller  v. 
Stuck,  4  Redf.  294.  This  proposition  will  be  assumed,  with 
some  limitations,  to  be  accurate.  It  is  founded  on  the  organi- 
zation of  the  family  where  mutual  and  reciprocal  services  are 
assumed  to  be  gratuitious  or  in  the  common  interest  of  the 
family  institution.  But  in  this  matter  I  am  inclined  to  think 
that  an  actual  contract  relation  was  established,  so  that  the 
well-known  principle  just  referred  to  is  not  precisely  applicable 
to  the  facts  presented  to  me. 

It  does  not  seem  to  me  that  the  very  proper  legal  presump- 
tion— ^that  services  or  board  furnished  by  one  member  of  a 
common  family  to  another  are  to  be  taken  as  voluntary  or 
gratuitious— ought  to  apply  in  the  case  of  these  poor  women 
now  before  me.  They  had  long  ceased  to  constitute  one 
family  in  law.  Each  had  gone  out  to  gain  her  separate  ex- 
istence. Each  was  independent  of  the  other  when  in  health, 
and  they  had  simply  come  together  again  by  stress  of  the  sad 
circumstances  in  which  they  found  themselves  for  the  time 
being.  But  as  the  caretaker  presumably  paid  no  rent,  and  the 
food  of  a  sick  and  dying  sister  could  not  have  been  very  costly, 
I  am  inclined  to  think  that  the  claim  for  board  furnished  intes- 
tate is  too  great.  I  will  find  that  it  was  worth  no  more  than 
half  the  amount  claimed,  that  is  to  say,  $68  instead  of  $186. 
This  will  leave  something  for  the  mother  and  the  kindred  in 
Ireland. 

I  come  next  to  the  claim  of  the  administratrix  herself  for 
$225,  the  alleged  value  of  her  services  rendered  as  nurse  to 
the  intestate.  Before  this  claim  can  be  allowed  as  a  pay- 
ment, its  validity  must  be  established  by  legal  proof  (Code 
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Civ.  Pro.,  §  27S1),  and  not  by  the  testimony  of  the  adminlstra- 
trix  herself,  as  she  is  incompetent  for  that  purpose  by  reason 
of  interest.     Code  Civ.  Pro.,  §  8S9.     The  only  legal  evidence 
of  an  express  contract  by  the  intestate  to  pay  the  administra- 
trix for  her  services  rendered  as  a  nurse  was  furnished  by 
Mary  Ressler,  the  other  sister,  who  was  probably  not  incom- 
petent for  this  purpose,  or,  if  she  was,  no  objection  was  in- 
terposed.   I  think  her  testimony  in  any  event  was  against  her 
interest,  and  it  tends  to  show  that  the  intestate  was  to  pay  the 
administratrix  something  for  the  nursing,  and,  therefore,  that 
the  ordinary  presumption,  that  the  service  was  voluntary  and 
gratuitous,  was  sufficiently  rebutted  to  allow  me  to  find  a  con- 
tractual employment  to  nurse.    If  so,  the  only  remaining  ques- 
tion concerns  the  value  of  the  nursing  services.    The  adminis- 
tratrix was  not  a  professional  nurse,  and  I  shall,  therefore, 
ignore  the  testimony  of  the  physician  who  testified  to  the  effect 
that  the  value  of  her  services  was  fifteen  dollars  a  week.    The 
surrogate  himself  is  quite  as  competent  from  the  evidence  fur- 
nished to  determine  the  value  of  the  services  of  one  who  is 
not  a  trained  or  professional  nurse,  as  is  the  physician.     Be- 
fore the  nursing  began,  as  the  evidence  discloses,  the  adminis- 
tratrix  was   employed   as    cook   at   thirty  dollars   a   month. 
During  the  fifteen  weeks  of  nursing,  the  administratrix  could 
have  gained,  therefore,  as  cook  one  hundred  and  forty-two 
dollars  and  fifty  cents.     The  sum  she  forfeited  by  her  employ- 
ment as  nurse.     This  then  is  the  true  measure  of  the  value  of 
her  services  in  this  matter.     I  have  no  doubt,  from  the  highly 
respectable   demeanor   of   this   elderly   administratrix   on   the 
witness  stand,  that  her  services  as  an  untrained  nurse  were 
faithful  and  good  of  their  kind,  and  certainly  the  intestate 
was  deeply  sensible  of  this  fact,  as  the  testimony  discloses.    I 
doubt  if  the  services  as  nurse  exceeded  in  value  that  of  the 
administratrix's    other    services    in    her    regular    capacity   in 
which  she  was  trained.     I,  therefore,  find  that  the  adminis- 
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tratrix  is  justly  entitled  to  receive  one  hundred  and  forty-two 
dollars  and  fifty  cents  for  her  services  rendered  as  nurse  to  the 
intestate.  I  am  sensible  that  this  conclusion  may  seem  some- 
what informal,  but  I  am  satisfied  thati  have  not  strayed  far 
from  the  true  legal  principles.  It  is,  in  any  event,  the  only 
conclusion  that  the  pleadings  as  framed,  and  the  testimony  as 
adduced,  permit  me  to  reach.  The  other  objections  to  the 
account  I  do  not  sustain.  No  costs  will  be  allowed,  so  as  to- 
enable  the  administratrix  to  remit  the  maximum  sum  possible 
home  to  the  Irish  relations  of  the  intestate.  I  trust  that  this 
conclusion  will  seem  just  to  all  concerned,  as  further  litigation 
or  contention  among  these  poor  people  would  be  deplorable 
in  the  extreme. 

Decreed  accordingly. 


Matter  of  the  Estate  of  Ann  Elizabeth  Hall,  Deceased.. 

(Surrogate^B  Court,  Dutchess  County,  December,  1911.) 

Sttbbogatbs*  Ck>iTSTS — ^Nature  and  Extei?t  of  Jubisdiction — Estates  or 
Inoomfbtent  Persons — ^Accounting — ^bt  Repsesentatives  of  De- 
ceased Committee. 

The  Surrogate's  Court  has  Jurisdictioii  to  entertain  a  prooeecUng 
by  the  administrators  of  a  deceased  Incompetent  to  compel  the 
administrators  of  the  deceased  committee  of  the  incompetent,  ap- 
pointed by  the  County  Court,  to  render  and  settle  an  account  ol 
the  latter*8  proceedings  as  such  committee. 

PsocEEBiNG  to  compcl  administrators  to  account. 

John  Hackett,  for  administrators  of  the  deceased  incom* 
petent  person,  Ann  Elizabeth  Hall,  petitioners  herein. 


«8«      SURROGATE'S  COURT  REPORTS. 

Charles  W.  H.  Arnold,  for  administrators  of  the  deceased 
committee,  Thomas  Wright. 

Hopkins,  S. — ^This  controversy  arises  over  the  jurisdic- 
tion of  this  court  to  compel  an  accounting  by  the  adminis- 
trators of  Thomas  Wright,  deceased,  who  was,  during  his  life- 
time, committee  of  the  person  and  estate  of  Ann  Elizabeth 
Hall,  an  incompetent  person,  upon  the  application  of  the 
duly  appointed  administrators  of  the  estate  of  said  incom- 
petent, now  deceased,  the  representatives  of  the  deceased  com- 
mittee claiming  that  the  Dutchess  County  Court,  by  whom 
said  committee  was  appointed,  has  exclusive  jurisdiction  to 
compel  such  accounting. 

The  record  in  this  proceeding  establishes  the  following  facts, 
which  are  apparently  conceded: 

That  on  October  20,  1886,  the  intestate,  Ann  Elizabeth 
Hall,  was  duly  declared  to  be  an  incompetent  person  in  pro- 
ceedings duly  had  in  the   Dutchess   County  Court,   and   on 
October  SS,  1886,  Thomas  Wri^t  was,  by  an  order  of  said 
court,  duly  appointed  the  committee  of  her  person  and  estate, 
and  continued  to  act  as  such  until  his  death,  which  occurred 
in  the  forenoon  of  November  SO,  1911 ;  that  said  incompetent 
person  died  in  the  Hudson  River  State  Hospital,  thereafter, 
and  in  the  evening  of  the  same  day  on  which  the  death  of  her 
said  committee  occurred;  that  letters  of  administration  upon 
the  estate  of  Ann  Elizabeth  Hall  were  duly  granted  to  Susan 
Jane  Hall  and  Annie  Hall  Butler  by  this  court,  December  6, 
1911,  and  they  are  now  acting  as  such  administrators;  that, 
on  December  4,  1911,  letters  of  administration  upon  the  estate 
of  Thomas  Wright,  deceased,  were  duly  granted  by  this  court 
to  Phebe  Wright,  Charles  L.  Wright  and  Lewis  T.  Wright, 
who  are  now  acting  as  such  administrators. 

The  administrators  of  the  estate  of  Thomas  Wright,  the 
deceased  committee,  after  their  appointment,  took  possession 
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of  the  personal  property  of  the  deceased  incompetent  person^ 
amounting  to  more  than  $10,000  and  conmnenced  a  proceed- 
ing in  the  Dutchess  County  Court  for  an  accounting.  Prior 
thereto,  the  petitioners  herein  instituted  this  proceeding  to 
compel  the  Wright  administrators  to  render  their  account  in 
this  court  and  to  pay  over  and  deliver  to  said  petitioners  the 
property  of  Ann  Elizabeth  Hall,  deceased. 

The  question  presented  to  me  to  determine  is  whether  the 
County  Court,  which  appointed  the  committee,  or  the  Surro- 
gate's Court,  is  the  proper  tribunal  to  entertain  the  account- 
ing between  the  personal  representatives  of  the  deceased  com* 
mittee  and  the  personal  representatives  of  the  deceased  in- 
competent person. 

I  have  carefully  read  and  weighed  the  able  and  exhaustive 
briefs  presented  by  the  opposing  counsel,  but  in  none  of  the 
cases  cited  are  the  facts  upon  which  the  decisions  were  ren- 
dered similar  to  the  facts  established  in  the  case  before  me; 
and,  therefore,  it  leaves  this  court  without  an  established  prec- 
edent to  follow. 

The  County  Court  obtained  no  title  to  the  property  of  the 
incompetent  person  by  the  proceedings  for  the  appointment 
of  a  committee,  either  before  or  after  such  appointment. 
The  title  to  her  property  still  remained  in  the  incompetent 
person,  imtil  it  was  all  expended  by  the  committee,  for  her 
care  and  maintenance,  or  until  she  was  divested  of  it  by 
death. 

Section  2844  of  the  Code  of  Civil  Procedure  provides: 
"Where  a  person,  of  whose  property  a  committee  has  been 
appointed,  as  prescribed  in  this  title,  dies  during  his  incom- 
petency, the  power  of  the  committee  ceases;  and  the  property 
of  the  decedent  must  be  administered  and  disposed  of,  as  if  a 
committee  had  not  been  appointed.  The  committe  may,  in  such 
case,  render  to  the  court  by  which  he  was  appointed,  a  final  ac- 
count of  his  proceedings,  touching  the  property  of  the  incom- 
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petent.'*  Said  section  also  directs  the  form  in  which  the  ac- 
counts shall  be  presented  and  the  form  of  the  affidavit  appended 
thereto,  subscribed  by  the  committee.  It  seems  to  me  it  must 
follow  that  the  language  of  the  law  cannot  be  interpreted  or 
construed  to  mean  any  more  than  it  says  in  plain  and  concise 
words,  and  the  section  above  quoted  applies  to  a  committee  who 
survives  the  incompetent  person;  and  it  cannot,  in  my  opinion^ 
be  extended  to  the  personal  representatives  of  a  committee,  who 
predeceases  the  incompetent  person. 

The  committee  took  no  title  to  the  property  of  the  incom- 
petent person;  he  was  merely  an  agent  or  officer  of  the  court 
appointed  to  take  charge  of  the  property  and  administer  it 
subject  to  the  court's  direction.  Matter  of  Otis,  101  N.  Y. 
MO,  685. 

Upon  the  death  of  the  incompetent  the  power  and  function 
of  the  committee  ceased,  and  the  property  of  the  decedent 
passed  to  her  personal  representatives,  to  be  disposed  of  under 
the  direction  of  the  proper  Surrogate's  Court  having  jurisdic- 
tion thereof. 

In  Carter  v.  Beckwith,  1S8  N.  Y.  812,  820,  the  court  said : 
^^  But  on  the  death  of  a  lunatic  who  is  under  a  commission, 
the  power  of  the  committee  ipso  facto  terminates  and  his  real 
and  personal  property,  if  he  dies  intestate,  descends  to  his 
heirs  and  personal  representatives,  in  the  same  manner  as  if 
he  had  been  of  sound  mind  and  memory. 

^^  There  is  no  longer  any  necessity  that  the  court  should 
exercise  a  summary  jurisdiction  in  administering  the  luna- 
tic's estate  for  the  payment  of  debts  or  charges,  and  there 
«eems  to  be  no  good  reason  why  any  claim  thereon,  legal  or 
equitable,  should  not  thereafter  be  adjusted  and  settled  in 
the  ordinary  course  of  administration,  as  in  other  cases." 

It  is  urged  that  the  County  Court  should  hold  possession 
of  the  funds  for  the  purpose  of  fixing  the  amount  of  the 
^commissions,  fees  and  services  of  the  committee.     Such  would 
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have  been  the  case  had  the  committee  survived  the  incompetent. 
That  court,  by  the  death  of  the  committee  and  the  death  of 
the  incompetent,  has  lost  jurisdiction  of  both  the  person  and 
estate  of  the  incompetent,  and  the  control  of  the  committee 
and  the  property  of  the  incompetent  that  came  into  his  hands. 
There  is  no  hardship  to  any  one  in  laying  down  this  rule,  as 
all  claims,  legal  and  equitable,  against  the  said  lunatic,  due 
and  owing  to  the  committee,  in  his  lifetime,  may  be  presented 
by  his  legal  representatives  as  a  claim  against  the  estate  of  said 
incompetent  and  determined  and  adjusted  in  this  court. 

It  is  also  argued  that  this  accounting  should  be  had  in  the 
County  Court,  in  order  that  the  sureties  upon  the  official 
bond  of  the  deceased  committee  may  be  discharged,  and  that 
said  court  is  the  only  one  having  such  power. 

I  cannot  coincide  with  this  contention,  for  the  reason  that, 
upon  the  accounting  in  this  court,  if  it  is  established  that  all 
of  the  property  of  the  incompetent  which  came  into  the  hands 
of  the  committee  has  been  accounted  for  and  turned  over  to  the 
administrators  of  the  incompetent  by  the  administrators  of 
the  committee,  it  follows  that  the  decree  of  this  court  shall 
provide  that,  not  only  the  administrators  of  the  committee,  but 
the  committee  and  the  sureties  upon  his  bond  be  discharged 
from  liability  on  account  of  the  trust  imposed.  Before  the 
sureties  can  be  reached,  the  committee  must  have  committed 
some  act  of  omission  or  commission,  in  relation  to  his  duty, 
in  order  to  create  a  liability  against  him  or  them.  On  the 
other  hand,  if  it  should  be  established  that  the  legal  repre- 
sentatives of  the  committee  could  not  account  in  full  for  the 
incompetent's  property,  or  that  there  was  a  deficiency  that 
could  not  be  obtained  out  of  the  committee's  property,  the 
amount  of  such  shortage  or  deficiency  would  be  ascertained, 
fixed  and  decreed  by  this  court;  and,  if  not  paid  by  the  com- 
mittee's representatives,  an  action  could  be  brought  in  the 
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proper  court  to  recover  such  shortage  or  deficiency  from  the 
sureties  upon  the  committee's  bond. 

I  fail  to  see  how  the  County  Court  could  do  more. 

It  is,  therefore,  my  opinion  that  the  Surrogate's  Court  has 
sole  and  exclusive  jurisdiction  to  compel  this  accounting  be- 
tween the  administrators  of  the  conunittee  and  the  adminis- 
trators of  the  incompetent,  and  that  the  jurisdiction  of  the 
County  Court  ended  with  the  death  of  the  incompetent  and 
the  committee. 

Decreed  accordingly. 


In  the  Matter  of  the  Estate  of  Phsbe  Helen  Robiksoh, 

Deceased. 

iBurrogat€*s  Court,  Duiches$  County ,  December,  1911.) 

BZBCUTOBS    AND   AdMINISTBATOBS — DlSTSZBUTION    AND    DISPOSAL   OF    FKB* 

SONAL  Estate — Duty  and  Pbopbibtt  or  Patmxnts  ob  Delitest  and 
WHEN  Payable — ^NBcsssrr;  of  Full  Administbation. 

Where  a  testatrix  by  her  will  gives  her  residuary  estate  "to 
my  executors  and  trustees  *  *  *  in  trust,  to  receive  the  rents, 
issues  and  profits  thereof  and  apply  them  to  the  use  of"  (persons 
named)  "to  be  paid  to  each  of  them  quarterly,"  no  intention  ap- 
pears to  distinguish  between  the  office  of  executor  and  trustee; 
and,  pending  a  Judicial  settlement  of  the  accounts  of  the  executors, 
where  serious  questions  arise  giving  probable  occasion  for  delay, 
an  order  should  be  made  requiring  the  executors  to  distribute  to 
the  beneficiaries  a  considerable  accumulation  of  income. 

Pboceeding  to  compel  the  immediate  payment  to  beneficiaries 
of  their  share  of  accrued  income  in  the  hands  of  executors. 

Merril  &  Rogers,  for  petitioners. 
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Frank   B.   Lown,    for   D.   Remsen   Robinson,   individually. 

Hopkins,  S. — ^This  is  an  application  on  behalf  of  Helen  R. 
Zeggio  and  Mary  R.  Albee,  legatees  under  the  will  of  decedent, 
entitled  to  two-thirds  of  the  income  from  the  decedent's  resid- 
uary estate,  for  the  immediate  payment  to  them  of  their  share 
of  accrued  income  in  the  hands  of  the  executors.  More  than 
one  year  has  elapsed  since  the  probate  of  decedent's  will,  and 
an  accounting  is  now  pending  before  me  on  behalf  of  the  exe- 
cutors. 

It  appears  that  the  estate  is  considerable  and  about 
$28S,000  of  bonds,  mortgages,  stocks,  etc.,  are  in  dispute, 
one  of  the  executors  claiming  them  as  his  own  property,  and 
the  petitioners  herein  claiming  that  they  belong  to  the  deced- 
ent's estate. 

This  involves  serious  and  difficult  questions  for  determin- 
ation; and,  if  objections  are  filed,  it  will  be  some  time  before 
the  decree  is  reached  and  the  legatees  receive  what  is  due  them 
from  the  estate. 

It  appears  that  the  testatrix,  during  her  lifetime,  contribu- 
ted to  the  support  of  the  petitioners,  and  that  they  were  de- 
pendent upon  her  and  are  now  in  need  of  support.  It  also 
appears  that  the  major  portion  of  the  estate,  which  will  operate 
as  a  trust  fund,  was  invested  at  the  time  of  testatrix's  death, 
and  that  at  the  present  time  the  executors  have  in  their  hands 
more  than  $^7,000  of  accrued  income  therefrom  which  is  sub- 
ject to  distribution  by  said  executors. 

The  will  of  decedent,  after  the  payment  of  her  debts  and 
funeral  expenses  and  certain  other  devises  and  bequests,  pro- 
vides "  I  give,  devise  and  bequeath  to  my  executors  and  trus- 
tees, to  wit;  Duryea  Remson  Robinson  and  Edward  E.  Perk- 
ins, in  trust,  to  receive  the  rents,  issues  and  profits  thereof  and 
apply  them  to  the  use  of  my  children,  Duryea  Remsen  Rob- 
inson and  Phebe  Helen  Robinson  Zeggio,  and  my  grand-daugh- 
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ter,  Mary  Robinson  Reed,  to  each  an  equal  one-third    part 
thereof,  to  be  paid  to  each  of  them  quarterly." 

It  seems  to  me,  from  this  language,  that  no  distinctioa  was 
intended  to  be  created  between  the  office  of  executors  and. 
trustees;  and,  therefore,  I  think  it  is  untenable  that  the  in- 
come from  the  estate  should  be  withheld  from  the  beneficiaries 
until  the  executors  account  and  the  fund  passes  to  them  as 
trustees. 

It  is  clear  to  me  that  the  testatrix  intended  that  these 
beneficiaries  should  receive  the  income  from  the  time  of  her 
death,  quarterly,  and  that  the  income  now  held  by  the  execu- 
tors should  be  at  once  divided  among  the  beneficiaries. 

Decreed  accordingly. 


Matter  of  the  Application  for  the  Payment  of  the  Under- 
taker's Bill  against  the  Estate  of  Wulf  Winoeeskt. 

{Surrogate's  Court,  New  York  County,  December,  1911.) 

EXBCUTOBS  AND  ADMINIBTRATOBS — DEBTS  AND  LlABUlTIES  OF  THE  ES- 
TATE: In  GsNEBAii — ^Funeral  Expenses  Advanced  ob  Pad — ^Rea- 
sonableness OF  BuBiAL  Ghaboes:  Bights  and  Remedies  of 
Cbbditobs  and  Claimants  and  Defenses — to  Enforce  Payment 
of  funebal  expenses. 

Section  2729  of  the  Code  of  Civil  Procedure,  to  avoid  circuity  of 
action,  provides  a  method  by  which  an  undertaker  may  proceed 
directly  against  the  personal  representatives  of  a  deceased  person, 
for  whose  burial  he  has  furnished  materials  and  services,  for  the 
recovery  of  their  value. 

But  the  undertaker  can  only  recover  in  such  a  proceeding  where 
there  exists  a  contract  express  or  implied  and  a  direct  or  ultimate 
liability  of  the  personal  representative  according  to  some  estab- 
lished legal  theory. 

The  provisions  of  said  section  do  not  sanction  a  devastavit  or 
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authorize  the  recovery  of  more  than  reasonable  funeral  expenses, 
though  the  personal  representatives  may  have  bound  themselves  by 
contract  to  pay  for  a  funeral  of  unreasonable  cost. 

Proceeding  to  compel  the  payment  of  funeral  expenses  by 
an  administrator. 

Herman  N.  Hansen,  for  administrator. 

Gustav  Goodmann,  for  petitioner. 

FowLEE,  S. — This  is  a  proceeding  by  the  undertaker,  under 
section  2729  of  the  Code  of  Civil  Procedure,  to  compel  the 
administrator  to  pay  the  funeral  expenses  of  the  late  Wulf 
Wingersky. 

Again,  as  is  common  in  these  matters,  the  legal  theory  upon 
which  a  recovery  is  sought  in  this  proceeding  is  not  precisely 
set  forth,  and  the  surrogate  must  satisfy  himself  of  the  val- 
idity of  some  relevant  legal  theory  which  justifies  granting  the 
relief  sought. 

The  funeral  of  Wulf  Wingersky  was  contracted  for,  not 
by  an  executor  or  an  administrator,  but  by  a  third  person — 
to  be  sure  a  relative  of  the  deceased,  and  not  a  volunteer  or 
intermeddler,  but  nevertheless  a  third  person  ad  hoc^  or,  in 
other  words,  by  one  who  was  a  **  stranger "  in  legal  termi- 
nology. Who  is  an  *^  intermeddler  "  is  discussed  in  Watkins  v. 
Brown,  89  App.  Div.  194.  Yet  the  proceeding  is  in  this  mat- 
ter directed  against  the  administrator.  It  is  my  duty  to 
justify  granting  relief  against  the  administrator  in  this  pro- 
ceeding. If  it  is  to  be  allowed  at  all,  it  must  be  so  allowed 
pursuant  to  law,  and  not  arbitrarily  on  some  theory  resting 
in  gremio  magistratus. 

The  informality  of  these  proceedings  on  funeral  bills  is  very 
striking,  and  such  informality  is  in  the  end  advantageous  to 
the  public,  and  should,  therefore,  be  tolerated  if  possible.    But 
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underneath  the  informality  there  must  in  every  such   matter 
Be  found  and  applied  some  common  law  grounds  which   will 
sustain  the  award  of  the  surrogate.    There  must  be  a  perfect 
contract,  express  or  implied,  and  a  direct  or  ultimate  liability 
of  the  personal  representative  according  to  some  established 
legal  theory.     The  surrogate  cannot  be  responsible   for    the 
regularity  of  all  the  proceedings  in  such  matters  at    every 
stage.     As  was  said  by  Chancellor  Kent :  **  In  the  course  of 
judicial  business  courts  cannot  be  responsible  for  the   order 
and  regularity  of  proceedings.    The  parties  always  take  these 
things  at  their  peril."     Hart  v.  Ten  Eyck,  2  Johns.  Ch.  113* 
Notwithstanding    this    discriminating   utterance    of    this     su- 
premely great  man,  I  take  it  that  in  these  proceedings    the 
surrogate  is  bound  to  see,  however  informal  they  may  be,  that 
the  judgment  of  the  surrogate  rests  on  some  established  le^^ 
formula,  and  that  it  is  precisely  consonant  with  law. 

In  the  statement  just  made  I  am  not  unmindful  of  the 
somewhat  vague  utterance  in  Patterson  v.  Buchanan,  40  App. 
Div.  499,  which  only  at  first  glance  may  seem  to  sanction  an- 
other theory  of  law.     In  reality  that  decision  cannot  be  so 
construed.     It  would  be  a  curious  conception  of  the  law  es- 
tablished in  this  State,  if  that  decision  were  taken  to  sanction 
a  recovery  at  law  where  neither  the  common  nor  the  statute 
law  created  a  legal  liability.     I  have  before  ventured  to  con- 
sider the  doctrine  also  sometimes  advanced  (Matter  of  Smithy 
18  Misc.  Rep.  139),  to  the  effect  that  the  estate  of  the  de- 
ceased is  at  common  law  ^^  chargeable  for  funeral  expenses,'^ 
independently  of  a  theory  of  contract,  as  such  doctrine,  I  am 
convinced,  has  no  sanction  under  our  system  of  jurisprudence. 
See  Matter  of  Moran,  76  Misc.  Rep.  90.     Independently  of 
the  act  (Laws  of  1901,  chap.  298),  hereafter  referred  to,  this 
doctrine  is  without  foundation.     It  is  in  fact  opposed  to  the 
common  law  of  this  State,  which  binds  us  at  every  stage,  in 
the  absence  of  a  statute  to  the  contrary.    As  a  figure  of  speech 
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to  denote  the  ultimate  result  of  payment  of  funeral  expenses 
out  of  the  estate  of  deceased,  the  expression  ^^  that  the  estate 
was  chargeable"  is  not  incorrect.  But  as  a  statement  of  a 
legal  doctrine  at  common  law  it  is  not  precise. 

Under  the  old  law  the  duty  to  bury  the  dead  rested  with 
the  executor,  and  by  analogy  with  the  administrator.  Pat- 
terson y.  Patterson,  59  N.  Y.  58S.  This  duty  was  one  of 
those  which  mi^t  at  common  law,  and  under  our  Revised 
Statutes,  be  discharged  by  the  executor  before  he  received  his 
letters.  So  by  the  old  law,  if  a  stranger  buried  the  dead,  he 
could  recover  the  reasonable  expenses  thereof  over  against 
the  executor  or  administrator  upon  the  theory  of  an  assumpsit. 
See  Matter  of  Moran,  supra;  Dayton  Surr.  814.  But  the 
recovery  was  de  bonis  propriis  and  not  de  bonis  testatoris  vd 
intestatoris  in  the  first  instance.  Matter  of  Ealbfleisch,  78 
Hun,  464;  Kittle  v.  Huntley,  67  id.  617.  Originally,  actions 
arising  on  the  contract,  express  or  implied,  for  the  funeral, 
were  like  other  actions  on  contract  settled  in  the  courts  of 
law,  and  the  final  allowance  therefor  to  the  executor  or  ad- 
ministrator, as  against  creditors  and  next  of  kin  or  legatees, 
was  settled,  if  disputed,  in  chancery  on  the  accounting  of  the 
personal  representatives. 

The  old  procedure  on  recoveries  for  funeral  expenses  has 
long  been  changed  by  statute  of  this  State,  and  both  the 
cause  of  action  therefor  and  the  accounting  now  fall  sub 
modo  within  the  proper  jurisdiction  of  the  surrogate.  The 
courts  of  the  surrogates  have  by  statute  a  much  more  ex- 
tended jurisdiction  than  the  Ecclesiastical  Courts  on  which 
they  were  modeled,  and  one  more  extended  than  the  earlier 
probate  jurisdictions  of  New  York.  Their  jurisdiction  now. 
includes  matters  formerly  within  the  exclusive  cognizance  of 
the  courts  of  common  law  or  the  Court  of  Chancery.  The 
latest  of  the  statutory  changes  bearing  on  this  subject  of 
jurisdiction   of   funeral   claims   is    now  embodied   in   section 
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2729  of  the  Code  of  Civil  Procedure  (subd.  S),  enacted  by 
chapter  29S,  Laws  of  1901.     Whether  or  not  this    statute 
was   enacted  with  reference  to  the  decision  in  Patterson  t. 
Buchanan,  40  App.  Div.  49S9  it  certainly  gave  authenticity 
to  the  doctrine  there  expressed.     Section  2729  of  the  Code  of 
Civil  Procedure  is  to  some  extent  mandatory  in  terms,  and 
it  directs   that  every   executor   or   administrator   shall    pay, 
out  of  the  first  moneys  received,  the  reasonable  funeral   ex- 
penses of  the  deceased.     It  proceeds  to  provide  the   cre<litor 
with    a    short    remedy    for    non-payment    of   the    reasonable 
funeral   expenses,   but   for  no   other  expenses.     The    statute 
relates  to  procedure,  not  to  substantive  law.    Matter  of  Kipp, 
70  App.  Div.  66.     A  person  who  invokes  the  aid  of  this  sec- 
tion of  the  Code  is  by  its  express  terms  limited  to   the  re- 
covery of  reasonable  funeral  expenses,  and  no  recovery  be- 
yond that  which  is  reasonable  is  contemplated  or  justifiable  by 
the  terms  of  such  section,  which  is  jurisdictional. 

If  the  expense  of  a  funeral  be  so  unreasonable  as  to  con- 
stitute a  devaitavitf  I  take  it  that  even  if  the  contract  there- 
for were  express  and  made  by  the  personal  representatives 
themselves,  there  could  be  only  a  partial  recovery  in  this  court 
under  section  2729  of  the  Code  of  Civil  Procedure,  which  can- 
not be  held  to  sanction  a  devastavit.  Further  liability  for 
the  excessive  cost  must  be  prosecuted  elsewhere,  if  at  all. 
See  Ruggiero  v.  Tufani,  64  Misc.  Rep.  497. 

While  section  2729  of  the  Code  of  Civil  Procedure  directs 
the  executors  or  administrators  to  pay  the  reasonable  funeral 
expenses  of  the  deceased  whom  they  represent,  it  cannot  in- 
tend an  obligation  to  pay  such  expenses  where,  on  no  theory 
of  law,  no  such  liability  to  pay  subsists.  The  section  was 
intended  to  avoid  circuity  only.  If  on  any  legal  theory  the 
estate  would  have  been  formerly  ultimately  chargeable  with 
the  funeral  expenses,  the  payment,  provided  they  are  reason- 
able,' may  now  be  enforced  under  section  2729  of  the  Code  of 
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Civil  Procedure.  Such  is  the  summary  of  the  reform  con- 
templated by  section  2729  of  the  Code  of  Civil  Procedure. 

At  present,  if  an  express  contract  is  now  alleged  in  the 
petition  to  the  surrogate  and  not  proven,  nevertheless  the 
recovery  may  be  based  on  an  assumpsit,  if  that  theory  was 
sustainable  at  common  law.  Matter  of  John  Moran,  supra^ 
So,  even  if  the  funeral  had  been  contracted  for  with  the  under- 
taker by  a  third  person,  as  in  this  matter  now  before  me,  if 
the  administrator  or  executor  would  have  been  liable  by  the 
common  law  to  such  third  person,  this  section  will  authorize 
a  direct  proceeding  against  the  personal  representatives  by  the 
undertaker.  Matter  of  George  Flynn,  76  Misc.  Rep.  87.  I 
am  not  in  agreement  on  this  point  widi  the  contrary  view 
(Matter  of  Schultz,  £6  Misc.  Rep.  688)  as  it  would  nullify 
the  statute.  That  decision  was,  however,  rendered  before  the 
statute  of  1901  (Code  Civ.  Pro.,  §  27«9).  Further  than  just 
indicated  section  2729  of  the  Code  of  Civil  Procedure  does 
not  go.  If  no  cause  of  action  subsist  by  other  statute  or  by 
the  common  law  against  the  personal  representatives,  none  is 
then  afforded  by  that  section.  Thus,  I  am  convinced,  stands 
the  law  of  this  State  on  this  subject  since  the  year  1901. 

I  have  in  this  and  other  matters  of'  a  similar  character  ven- 
tured to  review  the  principles  on  which  recoveries  for  funeral 
expenses  are,  under  section  2729  of  the  Code  of  Civil  Pro- 
cedure, sustainable,  and  for  this  purpose  to  outline  for  my 
own  satisfaction  the  growth  of  the  various  doctrines  applic- 
able. Matter  of  Powers,  76  Misc.  Rep.  86;  Matter  of  John 
Moran,  supra;  Matter  of  George  Flynn,  supra.  If  I  am 
right,  further  discussion  on  my  part  on  that  head  will  in  fu- 
ture be  unnecessary.  The  jurisdiction  of  the  surrogate  in 
this  matter  I  think  is  clear,  but  any  award  to  the  petitioner 
must  be  for  reasonable  funeral  expenses  only.  What  are  such 
depends  on  principles  adequately  established  by  settled   au- 
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thority.     The  application  of  such  principles,  of   course,  de- 
pends on  the  circumstances  of  the  particular  matter. 

In  this  matter  now  before  me  the  undertaker  mij^t  haTe 
formerly  proceeded  at  law  against  the  person  contracting, 
and  that  person  could  have  proceeded  at  law  over  against 
the  personal  representative  on  the  established  doctrine  of  an 
assumpsit.  Under  section  8729  of  the  Code  of  Civil  Proced- 
ure, such  circuity  is  now  avoided,  but  the  recovery  even  now 
under  that  section  must  be  sustainable  on  some  principle 
recognized  by  the  fundamental  law  of  the  State,  and  then 
only  provided  the  expenses  thus  incurred  are  reasonable. 

The  petitioner  in   this   matter  having  brought   liis    claim 
within  a  formula  sanctioned  by  the  common  law,    the   onlf 
question  remaining  for  me  in  this  proceeding  is  the   reason- 
ableness of  his  charges  for  the  funeral.     On  the  part  of  the 
administrator  it  was  attempted  to  be  made  out  that  the  order 
given  for  the  funeral  was  for  an  orthodox  "  Jewish  funeral.** 
But  I  do  not  think  that  such  order  was  sustained  by  the 
proofs.    Nor  is  there  sufficient  proof  to  enable  me  to  find  that 
the  order  for  the  funeral  had  reference  to  a  custom  estab- 
lished among  **  orthodox  Jews."     There  is  no  proof,  indeed, 
of  the  custom. 

But  on  the  proofs  before  me  I  am  satisfied  that  some  of  the 
undertaker's  charges  are  not  reasonable.  I  disallow,  for  ex- 
ample, $10  of  the  charge  for  embalming.  It  is  to  be  noticed 
that  the  undertaker  rendered  two  bills,  the  first  for  $J886, 
which  he  does  not  attempt  to  justify,  and  the  second  for  $168. 
It  is  for  the  last  sum  only  that  payment  is  asked.  The  first 
bill  he  repudiates.  But  the  second  bill  too,  I  am  convinced,  is 
unreasonable.  The  estate  is  a  poor  one,  and  the  charges  rela- 
tively high.  The  orthodox  Jewish  sexton  of  the  synagogue, 
who  testified  for  the  administrator  without  objection,  is,  I 
think,  nearer  right  in  his  statement  of  the  proper  charges  for 
a  funeral  like  that  given  to  the  deceased.    This  witness  was  a 
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very  respectable  old  man,  and  he  gave  good  evidence  to  my 
mind.  He  was  familiar  with  the  cost  of  such  funerals,  and 
with  the  customs  of  Hebrews  of  the  same  class  as  the  deceased. 
I  will  allow  the  undertaker  $100  in  this  matter  as  reasonable, 
and  no  more.  This  sum  is  considerably  above  the  cost  of  an 
^^  orthodox  ftmeral,''  and  it  will  recoup  the  undertaker  and 
leave  a  fair  profit.  The  decree  will  be  accordingly. 
Decreed  accordingly. 


In  the  Matter  of  the  Estate  of  Mabt  C.  Powers.* 
i8urroffate*8  Court,  Neto  York  County,  December,  1911.) 

13ZBCUTOB8  AND  ADMINSTSATOBS — DEBTS  AND  TJABnJTIES  OF  THE  ES- 
TATE: Or  Estate  ob  or  Repbesentatiye — Funebal  Expenses: 
Rights  and  Remedies  or  Gbeditobs  and  Olaimantb  and  Defenses — 
To  Enfobce  Payment  or  Funebal  Expenses. 

It  is  the  duty  of  the  personal  representative  in  the  first  instance 
to  bury  the  dead  and  the  expenses  thereof  are  preferential  claims. 
If  another  bury  the  dead  he  may  recover  the  reasonable  costs 
thereof. 

Payment  of  funeral  expenses  may  now  be  enforced  under  section 
2729  of  the  Ck>de  of  Civil  Procedure  if  six  months  have  not 
elapsed  since  the  rejection  of  the  claim  by  the  personal  representa* 
tives,  and  the  claimant  by  such  rejection  is  not  put  to  his  action 
within  that  period. 

Pkoceedino  to  compel  the  payment  by  the  administratrix 
of  the  funeral  expenses  of  decedent. 

Joseph  Fennelly,  for  petitioner. 

Jacob  I.  Weiner,  for  administratrix. 
«  See  75  Misc.  84. 
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FowLBK,  S. — This  is  an  application  by  the  assignee  of  a 
funeral  bill  for  payment  thereof  under  subdivision  3  of  section 
2729,  Code  of  Civil  Procedure.    The  application  is  opposed  on 
the  ground  that  the  administratrix  rejected  the  claim,  and  that 
thereby  the  assignee  of  the  claim  is  put  to  an  action.    But  the 
surrogate,  since  the  year  1901,  may,  under  subdivision  S,  sec- 
tion 2729,  Code   of  Civil  Procedure,  fix   and    determine  the 
amount  due  for  reasonable  funeral  expenses   incurred,  if  six 
months  have  not  elapsed  since  the  rejection  of  the  claim  by 
the  personal  representatives.     Such  claims  stand  upon  a  spe- 
cial footing  in  both  the  old  law  and  the  modem  law.     It  is  the 
duty  of  the  administratrix  in  the  first  instance   to  bury  the 
dead,  and  the  expenses  thereof  are  preferential  claims.    If  so- 
other bury   the   dead   he   may   recover   the   reasonable   costs 
thereof.     These  are  very  old  principles,  established  for  cen- 
turies.    1  Salk.  296;  Godolph,  Pt.  2,  Chap.  26,  §  2;  Kessler 
V.  Hessen,  19  Abb.  N.  C.  86;  Patterson  v.  Patterson,  69  N.  Y- 
674,  682.     If  the  executor  or  administrator  bury  the  dead 
with  lavish  or  wanton  expenditure  this  is  a  devastavit  of  the 
estate,  and  a  loss  to  him  and  not  to  the  creditors,  legatees  or 
next  of  kin  of  deceased.    To  recover  such  expenses  of  the  ad- 
ministratrix the  claimant  must  always  first  show  that  they 
are  reasonable  and  in  accordance  with  the  condition  of  the 
estate  and  the  station  in  life  of  the  deceased.     Patterson  v. 
Patterson,  69  N.  Y.  688,  684.     I  have  examined  the  evidence 
and  the  claims  for  the  burial.    No  evidence  was  given  shoinng 
any  necessity  for  embalming  the  body,  and  I  think  the  person 
who  ordered  it  must  incur  the  expenses  thereof,  fifteen  dollars. 
So  of  the  charge  for  porters.     I  am  satisfied  that  they  were 
the  drivers  of  the  coaches,  and  I  disallow  that  item,  ten  dollars. 
It  seems  to  me  that  in  all  other  respects  the  undertaker's  bill  js 
reasonable.    I  grant  the  application  with  the  exception  noted* 
Submit  order. 

Judgment. 
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Matter  of  the  Estate  of  Geosoe  Flynn,  Deceased. 
(Surrogate's  Court,  New  York  County,  October,  1911.) 

BZBCT7T0BS    AND    ADMIiaSTBATQBS — DEBTS    AND    LlABUJTIES    OF    THE    BS- 

tate:  In  General — ^Funeral  Expenses  Advanced  ob  Paid — Rea- 
sonableness OF  Bubial  Chabges:  Of  Estate  ob  of  Bjspbesenta- 
TivB — ^Funeral   Expenses:   Bnfoboement   of  Claims — ^Evidence — 

NUBSING  AND  BXTBIAL  SEBVIGES — VALUE  OF  BUBIAL  GHABOES. 

In  the  absence  of  an  express  contract,  an  undertaker  may  be 
allowed  by  the  Surrogate's  Court  his  proper  charges  for  the  burial 
of  a  deceased  person  in  a  proceeding  brought  by  him  against  the 
administratrix  to  procure  payment,  on  the  theory  of  an  assumpsit 
by  the  administratrix  to  pay  for  the  services  and  articles  furnished 
quantum  valebant. 

The  near  relatives  of  a  person  just  deceased,  overwhelmed  by 
grief,  do  not  deal  on  an  equal  footing  with  a  person  whose  business 
It  is  to  minister  to  the  dead  for  profit;  and  the  court  should  pro- 
tect them  against  claims  for  too  costly  interments. 

•  See  76  Misc.  83. 

Froceediko  to  compel  the  payment  by  the  administratrix 
of  the  funeral  expenses  of  decedent. 

Charles  W.  Culver,  for  petitioner. 

Jacob  I.  Berman,  for  administratrix,  opposed. 

Fowler,  S. — ^This  is  a  proceeding  by  the  undertaker  to 
procure  payment  of  $330.58  from  the  administratrix  of 
Greorge  Flynn  for  the  burial  of  the  deceased.  The  undertaker 
proceeds  on  an  express  contract,  claiming  that  the  sister,  who 
is  the  administratrix,  delegated  the  charge  of  the  funeral  to 
her  brother  Thomas,  who  contracted  for  the  funeral.  The  ad- 
ministratrix denies  all  this  in  substance,  and  claims  that  she 
herself  ordered  a  funeral  of  the  undertaker,  which  was  not  to 
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exceed  in  cost  those  of  her  parents,  who  were  buried  by  the 
same  undertaker.  Had  the  express  contract  alleged  been  es- 
tablished, that  would  end  the  controversy.  It  was  not  estab- 
lished to  my  satisfaction.  The  sister  has  made  out  her  denial 
and  claim,  I  think,  by  a  preponderance  of  evidence. 

But,  doubtless,  in  proceedings  of  this  character,  if  the  un- 
dertaker fail  to  establish  an  express  contract  he  may  be  al- 
lowed his  proper  charges  on  the  theory  of  an  asiwmpsit  by 
the  administratrix  to  pay  for  the  services  and  articles  fur- 
nished, quantum  valebant.  Code  Civ.  Fro.,  §  2729;  Donovan 
V.  Harriman,  1S9  App.  Div.  686;  Rubin  v.  C<dien,  129  id. 
896;  Matter  of  Wagner,  119  N.  Y.  86.  The  reason  for  allow- 
ing a  recovery  on  another  theory  than  that  alleged  by  the  un- 
dertaker is  to  prevent  circuity  of  action  and  the  needless 
expense  of  further  litigation.  The  Code  contemplates  this. 
Code  Civ.  Pro.,  §  8789. 

No  class  of  questions  has  given  me  more  trouble  since  I 
have  been  in  this  seat  than  have  such  claims  as  this  by  the 
imdertaker.  Frequently  the  cost  of  the  burial  equals  the  en- 
tire estate  of  the  deceased,  who  may  nevertheless  leave  infant 
children  or  a  widow  unprovided  for  if  the  estate  is  wholly  ab- 
sorbed by  a  too  costly  interment.  I  am  thus  forced  by  their 
importance  to  give  such  matters  close  attention,  no  matter  how 
trifling  relatively  the  estate  may  be.  Extremely  nice  ques- 
tions of  law  often  arise  in  proceedings  like  this.  One  of  the 
practical  difficulties  in  such  proceedings  is  that  contracts  for 
funerals  are  ordinarily  made  by  persons  differently  situated. 
On  the  one  side  is  generally  a  person  greatly  agitated  or  over- 
whelmed by  vain  regrets  or  deep  sorrow,  and  on  the  other  side 
persons  whose  business  it  is  to  minister  to  the  dead  for  profit. 
One  side  is,  therefore,  often  unbusinesslike,  vague  and  forget- 
ful, while  the  other  is  ordinarily  alert,  knowing  and  careful. 

But  in  this  matter  the  undertaker  has  failed  to  establish  the 
express  contract  which  he  alleges  in  his  petition.    Yet  the  un- 
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dertaker  Is  in  all  fairness  entitled  to  be  paid  his  just  due  in 
some  proceeding.  How  much,  is  the  question.  The  funeral 
of  Greorge  Flynn  costs  in  this  instance  much  more  than  those  of 
his  parents.  I  do  not  think  that  the  administratrix  has  estab- 
lished on  her  side  more  than  that  the  funeral  ordered  by  her 
and  for  which  alone  she  is  liable  was  to  be  similar  to  that  of 
her  parents,  that  is  to  say,  that  it  was  to  be  an  inexpensive 
funeral,  similar  in  character  to  the  inexpensive  funerals  of  her 
parents.  This  reduces  the  matter  to  an  inquiry  what  recovery 
is  proper  under  all  the  circumstances.  It  appears  to  me  that 
there  was  an  overcharge  by  the  undertaker  in  several  par- 
ticulars. 

The  average  undertaker  in  this  city,  as  it  appears  from  the 
testimony,  is  in  reality  only  a  middleman  or  contractor. 
Nearly  all  the  actual  material,  labor  and  necessities  for  the 
average  funeral  are  furnished  by  the  great  establishments.  It 
is  the  latter  who  really  furnish  the  coffin,  the  hearse  and  most 
of  the  other  material  employed  between  the  death  and  the 
grave.  Such  establishments  have  a  fixed  schedule  of  very  mod- 
erate prices.  To  this  prime  cost  such  undertakers,  as  it  is 
sworn  on  the  stand,  usually  add  what  they  can  get  out  of  the 
family.  That  even  where  there  is  no  express  contract  the  un- 
dertaker is  entitled  to  add  something  for  his  costs  and  services 
is  apparent.  I  think  even  his  rent,  telephone  and  individual 
business  establishment  which  he  maintains  ought  to  be  fairly 
taken  into  the  final  account.  But  that  in  such  cases  he  is  only 
an  agent  is  apparent.  If  he  is  to  be  regarded  as  the  agent  of 
the  dead  person's  family,  his  status  of  trust  precludes  his 
making  a  profit  beyond  his  services.  If,  on  the  other  hand,  he 
is  the  agent  of  the  great  funeral  establishment,  his  legal  posi- 
tion may  be  somewhat  different.  These  are  extremely  nice 
questions  of  law,  and  just  here  I  think  I  detect  indications  of 
a  way  by  which  relief  from  excessive  charges  may  be  afforded 
to  these  poor  families,  at  least  in  those  instances  where  there 
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18  no  express  contract.  But  I  am  not  without  doubts  on  many 
points.  There  is  much  room  for  discussion  and  full  consider- 
ation, as  I  do  not  wish  to  be  unjust  to  the  undertaker  and 
make  any  unwarranted  assumption.  But  with  care  in  these 
frequent  cases  at  last  we  may  arrive  at  the  true  legal  princi- 
ple and  do  justice  to  all  concerned.  Most  of  the  precedents  at 
hand  seem  not  always  to  furnish  us  with  the  precise  principle 
applicable  to  the  facts  before  us. 

The  petitioner's  claim  in  this  instance  was  based  on  a  theory 
of  express  contract,  which  I  do  not  find  established.  These 
funeral  bills  of  poor  people,  so  often  disputed  in  this  court, 
are  rarely  presented  to  me  on  any  precise  legal  theory  or  for- 
mula, and  yet,  as  the  surrogate  is  a  mere  creature  of  legal 
formulae,  his  embarrassments  are  consequently  great  in  this 
class  of  proceedings.  To  turn  the  parties  out  of  court  on  a 
technicality  is  a  hardship  and  an  expense.  The  surrogate 
would  then  make  matters  worse  instead  of  better  than  before 
with  a  poor  family  who  came  here  for  assistance.  Yet  to  as- 
sign legal  reasons  in  such  informal  proceedings,  so  as  to  have 
them  stand  the  severe  scrutiny  of  higher  tribunals,  necessarily 
controlled  by  the  strictest  legal  formulae,  is  often  extremely 
difficult  on  the  testimony  informally  ofi^ered  to  the  surrogate. 

Upon  the  theory  of  an  assumpsit  and  quantum  valebant^ 
which  I  am  driven  to  in  this  instance,  if  the  undertaker  in 
this  matter  is  regarded  as  the  principal,  there  is  an  overcharge 
apparent  in  his  claims  and  he  is  entitled  to  recover  only  the 
reasonable  value  of  his  material  and  services.  The  undertaker 
refused  or  neglected  to  prove  with  precision  the  actual  cost  of 
the  articles  and  services  furnished  by  him.  These  I  find  not  to 
exceed  $230  in  value,  and  I  will  allow  the  undertaker  this  sum 
only  against  the  administratrix.    No  costs  will  be  allowed. 

Decreed  accordingly. 


INDEX. 


ADEMPTION. 
Ademption,  Revocation  and  Satisfaction — ^Use  of  Fund  bt  Committee 

FOB     SUPPOBT    OF    TESTATOB. 

Where  a  person  bequeaths  a  deposit  which  she  has  in  a  certain 
bank  to  a  legatee,  making  no  other  testamentary  disposition  of 
any  of  her  property,  and  subsequently  becoming  incompetent  her 
committee  expends  the  whole  of  such  deposit  for  her  support,  the 
legatee  is  entitled  to  receive  the  entire  amount  of  the  deposit  from 
the  remainder  of  the  estate  of  which  no  disposition  was  made  by 
the  testatrix.     Matter  of  Carter 109 

CHARITIES. 

1.  Requisites   and    Vaijditt   in    Genebal — What    Uses   abe   Chabi- 

TABLE — ^TBUSTS — NATUBE  AND  EUSMENTS  IN  GeNEBAL — ESSEN- 
TIALS— Enfobceabujty. 

A  will  which  creates  a  trust  during  a  period  of  two  lives  in  be- 
ing and  provides  for  the  payment  of  income  only  in  the  discretion 
of  the  trustees  is  invalid  since  there  is  no  one  who  can  enforce 
payment  by  the  trustees  who  are  left  with  uncontrolled  discretion 
and  able  to  make  or  refuse  payments  at  will. 

A  trust,  among  other  things,  to  provide  education,  general  or 
specific,  to  such  persons  as  the  trustees  shall  select  as  being  in 
need  of  the  same,  contemplates  instruction  along  some  special  line 
as  opposed  to  general  school  training  and  is  not,  therefore,  neces- 
sarily a  charitable  use. 

And  where  the  trustees  are  empowered  to  furnish  other  financial 
aid  as  may  seem  fitting  and  proper  to  them,  but  are  not  obliged 
to  furnish  financial  aid  to  poor  persons  only,  and  there  is  no  limi- 
tation upon  the  discretion  of  the  trustees,  the  provision  does  not 
constitute  a  charitable  use.    Matter  of  Robinson..... 51 

Modified  145  App.  Div. 

551 
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2.  Same— Cebtainty  of  Pubpobe:  Capacitt  of  Donee  ob   Tkubtem — 

Urincobforated  Donees. 

A  bequest  to  an  unincorporated  benevolent  or  charitable  associa- 
tion for  its  own  use  and  not  in  trust  for  another  is  invalid. 

A  bequest  to  an  individual  to  be  used  'Mn  the  Lord's  worlE** 
does  not  suflSciently  indicate  the  charitable  purpose  to  which  the 
testator  desired  to  apply  the  gift  to  enable  the  Supreme  Court  to 
administer  the  trust.     Matter  of  Ck>mpton 147 

3.  Statutoby  Restbictions  as  to  Gifts — Rbstbiction  against  Gifts 
WFTHiN  Statutoby  Pebiod  Befobe  Death — Ck>MPUTiNo  Pfbiodl 
See  Matter  of  Babcock   434 

CONSTITUTIONAL  LAW. 

Constitutional  Law — ^Natubb,  Adoption  and  Iittebpbetation  of  Con- 
stitutions— CONSTBUCTION,    OPBBATION    AND    ENFOBCEMBNT ^POWEB 

AND  Duty  to  Declabb  Statute  UNCONSTirunoNAL.    See  Matter  of 
Thornburgh    263 

CONTEMPT. 

What  Constitutbs — Dibobediencb — Obdbb  to  Pay  Money — ^Lnabujty 
TO  Comply  as  Excusing  Disobedience:     Punishment — ^Impbison- 

MENT — DlSCHABGE. 

Where  a  testamentary  trustee  has  been  removed  and  is  charged 
in  the  final  decree  with  a  sum  of  money  which  he  is  directed  to  pay 
to  his  successor,  his  financial  inability  is  no  answer  to  a  motion  to 
punish  him  for  contempt  for  his  failure  to  obey  the  decree;  but 
the  question  of  his  financial  inability  to  comply  with  the  decree 
must  be  determined  upon  a  motion  for  discharge  from  imprison- 
ment, under  section  775  of  the  Judiciary  Law. 

Semble,  where  a  trustee  in  such  case  seeks  to  be  discharged  from 
imprisonment  on  the  ground  of  his  inability  to  pay  the  amount 
directed  by  the  decree,  he  must  show  that  he  has  done  whatever 
he  could  to  obey  it;  and  it  is  not  enough  to  urge  that  it  would  do 
no  good  if  he  should  try  to  obey.    Matter  of  Boyer 473 

CONTRACTS. 

Validity  of  Contbacts:  Pubuc  Policy  in  Genebal— <k)NTBACTS  Be- 
tween  Husband   and   Woe — ^Not  to   Object   to   Anothbb  Mab- 

BIAOB — CONTBACT      INVOLVING      VIOLATION      OF     POSITIVE      STATUTE— 

Evasion  of  Domestic  Relations  Law.    See  Matter  of  Kopt. .  340 
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DEATH. 

Absbngb  as  Raisiivo  Pbksumption  of  Death.    See  Matter  of  Jones.    22 

DESCENT  AND  DISTRIBUTION. 

Pbbbons  Entitled  to  Shake  ob  Inhebit — bright  of  Rbpbbsentation 
AiioNO  Collaterals  with  Reference  to  Personality. 

In  the  distribution  of  the  personal  estate  of  an  intestate,  rep> 
resentation  among  collaterals  after  brothers'  and  sisters'  children 
is  not  allowed;  and  the  aunt  of  an  intestate  will  take  to  the  ex- 
clusion of  the  children  and  grandchildren  of  deceased  uncles  and 
aunts.     Matter   of    Youngs 365 

DOWER. 

What  Will  Rei^ase  or  Bar  Dower — Consent  to  Accept  Fund  in 
Lieu.    See  Matter  of  Stuyvesant. 153 

EVIDENCE. 

Document  ART  Evidence — Books  of  Account — Verification  of  Books 
OF  Account.    See  Matter  of  Runions 135 

EXECUTORS  AND  ADMINISTRATORS. 

1.  Appointment   and   Qualifications   of   Personal   Representatives^ 

Resignations  and  Removals — Procedure — Evidence  or  Showing. 
See  Matter  of  Jones 22 

2.  Administration    in    General:    Necessity   and   Propriety   of   Ad- 

ministration— Validity  of  Will  not  yet  Established:  Special^ 
Secondary  or  Qualified  Administration,  Collectors  and  Re- 
ceivers— Special  or  Limited  Administration. 

Where  a  widow  pursuant  to  a  citation  produces  in  the  Surro- 
gate's Court  an  instrument  in  writing  purporting  to  be  the  last 
will  and  testament  of  her  deceased  husband,  and  she,  being  the 
sole  beneficiary  thereunder,  neglects  to  proceed  with  its  probate, 
the  surrogate,  upon  the  presentation  of  a  petition  by  the  sister  of 
the  decedent,  as  sole  next  of  kin,  for  letters  of  administration  on 
the  estate,  may  stay  the  proceeding  and  give  the  widow  an  oppor- 
tunity to  take  out  a  citation  for  probate  of  the  will  and,  unless 
she  does  so  within  twenty   days,   may  grant  letters  of  general 

administration  upon  the  sister's  petition.    Matter  of  Carter 3d& 

8.  Same — Resignations     and     Removals — Right     to     Administer — 
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Secondabt,  Special  ob  Qualified  AoMiNisTBiiTioif — Obdeb  op 
Pbiobitt  of  Right. 

Where  letters  of  administration  were  issued  upon  the  estate  of 
a  deceased  person  to  her  sons  and  next  of  kin,  and  the  adminis- 
trators began  an  action  against  a  third  person  to  recover  chattels 
claimed  to  have  been  the  property  of  the  deceased,  and  the  de- 
fendant then  offers  for  probate  a  will  of  said  deceased  which 
named  no  executor  but  in  which  the  defendant  was  named  as 
legatee,  upon  the  probate  of  the  instrument  propounded  the  defend- 
ant is  entitled  to  letters  of  administration  cum  testamento  anneso 
in  preference  to  the  sons  and  next  of  kin  of  the  deceased,  flat- 
ter of   Blauvelt 144 

4.  Administration    in    General — ^Domichjart,    Ancillabt    and    For- 

eign Administration — Pbopriett  of  and  Grounds  for  Anczllart 
Administration:  Appointment  and  Quaufications  of  Personal 
Representatives,  Resignations  and  Removals — bright  to  Ad- 
minister IN  General — On  Foreign  Wills. 

Since  the  amendment  of  1881  to  section  2097  of  the  Ck>de  of 
Civil  Procedure  the  right  of  a  surrogate  to  issue  ancillary  letters 
upon  a  win  is  confined  to  the  cases  specified  in  said  section. 

The  administrator  with  the  will  annexed  is  simply  entitled  to 
the  possession  of  the  property  of  his  testatrix  and  does  not  by 
reason  of  the  interest  she  had  in  the  property  of  her  testator  be- 
come entitled  to  the  possession  of  the  latter*8  property  or  that 
left  by  him;  sufih  possession  belongs  to  his  legal  representative. 

Where  the  executrix  of  a  last  will  and  testament  probated  in 
Ireland  who  was  also  the  sole  legatee  thereunder  dies,  her  admin- 
istrator with  the  will  annexed  appointed  in  the  State  of  Mas- 
sachusetts where  her  will  was  admitted  to  probate  is  not  entitled 
to  ancillary  letters  under  the  Irish  wilL    Matter  of  McShane. . .  277 

5.  Appointment   and   Qualifications   of   Personal   REPRSssNTATivEa 

Resignations  and  Removals — Removal  or  Substitution  and  Re- 
vocation OR  Modification  of  Letters — ^Revocation  by  Operation 
OF  Law — Judgment  Establishing  Invauditt  of  PRCttATS;  Order; 
Stay  Pending  Appeal;  Right  of  Executor  Pending  Appeal.  See 
Matter  of  Cavanaugh 223 

6.  Administrative     Authority    and    Management    of    Estate — ^Au- 

thority and  Powers  in  General — Source  of  Authority:  Items 
Charged  or  Credited — Payments  to  Discharge  Dower  or  Liens 
ON  Land:  Accounting  and  Settlement — Form,  Requisites  and 
Contents  oe  Account  and  Petition  for  Allowance— Contents. 
See  Matter  of  Roberts 269 

7.  Rights   and   Llabilities    Between    Representative   and   Estate— 

Extent  of  Liability  and  Amount  Charged— Property  Sold.  See 
Matter  of  Brower 104 
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8.  LifK  Estates — ^Liabilxties  as  Bettween  Life  Tenants  and  Re- 
maindermen— ^Liabiiities  of  Life  Tenants  and  Rbmaindebmen  in 
General. 

It  is  not  enough  to  charge  executors  that  they  did  not  get  the 
highest  price  obtainable  for  property  of  the  estate,  but  it  must  be 
shown  that  they  acted  negligently  and  with  an  absence  of  diligence 
and  prudence  which  an  ordinary  man  would  exercise  in  his  own 
affairs. 

A  stipulation  that  administrative  expenses  shall  be  borne  by  the 
life  tenant  does  not  include  costs  of  an  accounting  contested  only 
by  the  remaindermen.    Matter  of  Brower 104 

9.  Collection  and  Reduction  to  Possession  o>  Property  or  Claims 

OF  Estate — Remedies  and  Procedure — ^Discovert  and  Surrender — 
Assets — Examination — Cross-Examination. 

The  ordinary  rules  relating  to  the  examination  of  witnesses  and 
the  provisions  of  section  829  of  the  Code  of  Civil  Procedure  apply 
to  the  examination  of  witnesses  in  discovery  proceedings  in  Sur- 
rogates' Courts. 

If  the  petitioners  for  discovery  call  the  party  respondent  to  the 
stand  and  examine  him  under  oath  in  reference  to  his  trans- 
actions and  communications  with  deceased,  they  thereby  render 
him  competent  as  to  such  matters  for  the  future.  Their  subse- 
quent objection  to  his  competency  on  cross-examination,  when  he 
is  interrogated  by  his  own  counsel  as  to  such  matters  brought 
out  on  the  direct  examination,  cannot  be  sustained.  Matter  of 
Benioff 394 

10.  Collection  of  Assets — Remedies  and  Procedure — Discovery  and 

Surrender  of  Assets — ^Time  to  Institutue:  Dismissal;  Decree. 

Where,  in  a  proceeding  for  the  discovery  of  a  diamond  ring  and 
a  gold  watch  and  pin,  alleged  to  have  been  owned  by  testatrix  at 
her  death  in  1903,  there  is  no  proof  that  she  had  them  at  that 
time,  but  in  1905  or  1906  the  mother  of  all  the  parties  had  said 
articles  in  her  possession  and  claiming  to  be  the  owner  gave  the 
ring  to  a  sister  of  testatrix  and  the  watch  and  pin  to  that  sister's 
daughter,  both  of  whom  wore  the  articles  openly  and  without  ques- 
tion as  to  their  right  thereto  up  to  within  a  short  time  of  the 
institution  of  this  proceeding  in  1911,  and  it  appears  that  the 
mother  of  all  the  parties  died  in  1910,  the  presumption  in  the 
absence  of  proof  to  the  contrary  is  that  she  was  the  owner  of  said 
property,  and  the  proceeding  should  be  dismissed. 

Semhle,  that  the  Statute  of  Limitations  had  run  against  the 
remedy  of  the  petitioner,  the  executor,  to  whom  letters  had  been 
issued  in  1903,  and  the  proceeding  should  be  dismissed  for  that 
reason. 
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No  coDsent  haying  been  filed  tbat  the  gurrogate  might  deteimtne 
the  ownerahlp  of  the  property,  under  section  2710  of  the  Code  of 
Civil  Procednre,  the  surrogate  was  .without  Jurisdiction  to  deter- 
mine the  fact  of  ownership  of  the  articles,  so   far   as  the  facts 

were  in  dispute.     Matter  of  Kellogg 1® 

IL  Debts  and   Liauutibs   of  the   Estate — ExHimnoN,    E«stabush- 

MBNT,    AUiOWANCB    AND    Enit>ECBUENT    OF    CLAIMS ^I>ETEB1CINATI05 

ow  Accounting — Costs. 

Where,  upon  the  hearing  of  a  rejected  claim  for  services  ren- 
dered and  medicines  furnished  to  the  decedent  by  the  claimant  w 
a  physician,  the  correctness  of  the  physician's  book  of  aecoants 
was  proved  by  the  testimony  of  third  persons  who  had  settled  witb 
him  from  the  book  during  the  period  covered  by  tlie  claim  in 
question,  the  book  itself  is  competent  evidence  thoogrh  the  entriee 
therein  were  made  by  the  claimant 

Where  the  claim  was  entirely  rejected  by  the  administrator  who 
offered  no  evidence  to  show  that  the  claim  was  not  in  every  respect 
correct  and  reasonable,  the  claimant  should  be  granted  an  allow- 
ance of  costs  in  addition  to  his  disbursements.  Matter  of  Bun- 
ions  135 

12.  Same — Exhibition,     Estabushubnt,    Aii/)wancb    and     Enfobcb- 

MENT  or  Claims — Statutes  of  Non-claim  ob  Shobt  Statutes  w 
Limitation  of  Claims — Application  of  Statutes — Effect  of  In- 
fancy. 

An  infant  who  fails  to  offer  to  refer  her  duly  presented  claim 
against  a  decedent*s  estate  for  services  as  a  domestic  or  to  bring 
an  action  thereon  within  six  months  after  its  rejection  by  the 
executor  is  not  barred  by  the  provisions  of  section  1S22  of  the 
Code  of  Civil  Procedure  from  any  further  remedy  to  present  or  col- 
lect said  claim. 

In  such  case,  the  infant,  through  her  special  guardian,  ^hen 
appointed,  has  a  right  to  present  her  claim  to  the  executor;  and, 
in  the  event  of  its  rejection,  the  special  guardian  is  entitled  to 
take  any  remedy  in  the  Surrogate's  Court  that  an  adult  could  take 
to  establish  the  claim  and  enforce  its  collection.  Matter  of 
Brooks ^ 

13.  Of   Estate   ob   of   Benbficiabies — ^Taxes   ANn   Assessments:  1^- 
BURANCE.     See   Matter   of   Fargo 16^ 

14.  Trusts:     Compensation — Apportionment  Among  Several  Funds: 

AccorNTiNG  ANn  Discharge — Costs. 

A  Judgment  of  the  Supreme  Court,  instructing  testamentary 
trustees  as  to  the  disposition  of  the  estate  and  the  payment  of 
taxes,  assessments  and  premiums  of  insurance,  is  conclusive  upon 
the  parties  in  interest  of  full  age  who  appeared  in  the  action. 


INDEX.  567 

brought  by  the  trustees  to  obtain  such  instructions,  in  subsequent 
proceedings  in  the  Surrogate's  Court  for  the  settlement  of  the  ac- 
counts of  said  trustees. 

Where  a  will  directs  that  the  executors  shall  be  paid  out  of  the 
estate,  from  time  to  time,  a  proper  compensation  for  their  services, 
without  regard  to  statutory  fees,  their  annual  compensation  should 
be  apportioned  equally  between  principal  and  income  in  the  absence 
of  specific  direction  that  it  shall  be  paid  from  the  income. 

The  ordinary  legal  expenses  of  annual  accountings  by  testa- 
mentary trustees  are  chargeable  to  the  income. 

All  items  relating  to  sale  of  real  estate,  brokers'  commissions; 
surveys,  mortgage  tax  and  recording  fees  are  chargeable  against 
the  principaL 

Allowances  to  the  special  guardians  of  the  presumptive  re- 
maindermen are  chargeable  to  the  principal,  where  that  is  the  only 
part  of  the  estate  in  which  they  have  an  Interest     Blatter  of 

Fargo 166 

15.  Same — ^In  General — ^Fxjnebal  Expenses  Advanced  ob  Paid— Rea- 
sonableness OF  Burial  Charges:  Of  Estate  or  of  Representa- 
tive— E^NSRAL  Expenses:  Enforcbuent  of  Claims — ^EIvidence — 
Nursing  and  Burial  Services — ^Valub  of  Burial  Charges. 

In  the  absence  of  an  express  contract,  an  undertaker  may  be 
allowed  by  the  Surrogate's  Court  his  proper  charges  for  the  burial 
of  a  deceased  person  in  a  proceeding  brought  by  him  against  the 
administratrix  to  procure  payment,  on  the  theory  of  an  assumpsit 
by  the  administratrix  to  pay  for  the  services  and  articles  furnished 
quantum  valebant. 

The  near  relatives  of  a  pnson  just  deceased,  overwhelmed  by 
grief,  do  not  deal  on  an  equal  footing  with  a  person  whose  business 
it  is  to  minister  to  the  dead  for  profit;  and  the  court  should  pro- 
tect them  against  claims  for  too  costly  interments.     Matter  of 

Plynn. 547 

16^  Same — Of  Estate  or  of  Representative — Funeral  Expenses: 
Rights  and  Remedies  of  Creditors  and  Claimants  and  De- 
fenses— ^To  Enforce  Payment  of  E^nbral  Expenses. 

It  is  the  duty  of  the. personal  representative  in  the  first  instance 
to  bury  the  dead  and  the  expenses  thereof  are  preferential  claims. 
If  another  bury  the  dead  he  may  recover  the  reasonable  costs 
thereof. 

Payment  of  funeral  expenses  may  now  be  enforced  under  section 
2729  of  the  Code  of  Civil  Procedure  if  six  months  have  not 
elapsed  since  the  rejection  of  the  claim  by  the  personal  representa- 
tives, and  the  claimant  by  such  rejection  is  not  put  to  his  action 
within  that  period.    Matter  of  Powers 545 
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17.  Same— lie  GKinEEAL^Pc!nciAL  Rxpensbs   Advanced  ob  Pauk-Bu- 

80NABLKNKSS     OF     BUBIAL    CHABGBS  :         RIGHTS     AND     RXlfEIIIIS  V 

Cbboitobs  and  Claimants  and  DEncNSBS — ^To  Enfobcs  Patmest 
OF  FiNERAL  Expenses. 

Section  2729  of  the  Code  of  Civil  Pro<?edure,  to  aroid  drenltr  ef 
action,  provides  a  method  by  which  an  undertaker  may  prood 
directly  against  the  personal  r^resentatlves  of  a  deceased  persoo. 
for  whose  burial  he  has  furnished  materials  and  serrices^  for  tbe 
recovery  of  their  value. 

But  the  undertaker  can  only  recover  in  such  a  proceeding  wlwre 
there  exists  a  contract  express  or  implied  and  a  direct  or  ultlimte 
liability  of  the  personal  representative  according  to  some  estab- 
lished legal  theory. 

The  provisions  of  said  section  dor  not  sanction  a  devastavit  or 
authorize  the  recovery  of  more  than  reasonable  funeral  expenses, 
though  the  personal  representatives  may  have  bound  themselves  by 
contract  to  pay  for  a  funeral  of  unreasonable  cost.  Matter  ct 
Wlngersky 538 

18.  Same — Enfobcement     of     Claims — ^Evidence — Ci-aims     bt    Beu- 

TIVES  and  PeBSONS  IN  CONFIDENTIAL  RELATIONS;  NUBfilNG  A5D 
BUBIAL   SEBVICES — VALUE. 

The  presumption  that  board  or  services  furnished  or  rendered 
by  one  member  of  a  family  to  another  member  of  the  same  family 
are  intended  to  be  gratuitous  is  not  applicable  to  board  and  serrices 
furnished  by  sisters  to  each  other,  where  the  sisters  have  long  since 
ceased  to  live  together,  have  no  homes  of  their  own,  are  dependcot 
upon  their  labor  for  their  livelihood  and  are  brought  together  by 
the  stress  of  the  illness  of  one  of  them  that  ends  in  her  deatb. 

And  where  the  services  of  one  of  the  surviving  sisters  to  tb» 
decedent  were  rendered  in  nursing  her  during  her  Illness,  a  service 
for  which  she  had  no  previous  training,  such  services  will  wU  ifl 
the  abnence  of  any  satisfactory  evidence  of  their  value,  be  esti- 
mated above  the  wages  which  she  usually  receives  in  her  custoffl- 
ary  vocation  of  a  cook.     Matter  of  Lannon ^ 

19.  Same — Enfobcement  of  Claims — Evidence — Claims  by  Relatives 
and  i*er80n8  ix  confidential  relations. 

A  Sister's  services  in  keeping  house  for  her  brother  and  nursins 
him  in  illness  are  presumed  to  have  l)een  gratuitously  rendered,  &Dd 
proof  of  statements  made  by  the  brother  in  his  lifetime,  IndicatinS 
that  he  valued  her  services  and  that  he  intended  to  give  ber  & 
house  and  wanted  to  build  her  a  bungalow,  are  not  sufficient  to 
overcome  such  presumption  and  enable  her  to  maintain  a  claim  tot 
her  services  r. gainst  his  estate  after  his  death. 

In  such  a  case,  where  It  appears  the  sister  had  received  from 
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her  brother  four  dollars  per  week  regularly  until  his  death,  It  is 
to  be  presumed  that  the  payment  of  such  sum  was  intended  as  her 
^*  compensation  for  the  services  she  rendered.    Matter  of  Draper.  479 

20.  Distribution  of  Pboceeds  of  Land  and  of  Moneys  Paid  into 
>o  Subboqate's  Coubt  on  Judicial  Sale — Setting  out  Value  of 
z:z                     I^FE  Estate, 

'^:  The  provisions  of  rule  70  of  the  General  Rules  of  Practice  for  the 

^,^  payment  of  a  gross  sum  in  lieu  of  any  annual  interest  or  income 

for  life  apply  only  to  a  life  interest  or  income  "of  any  sum  paid 
into  court,"  and  do  not  contemplate  a  fund  in  the  hands  of  exec- 
utors derived  from  a  sale  of  lands  in  which  testator's  widow  has  a 
life  estate.    Matter  of  Shadbolt 231 

21.  Same — Duty  and  Pbopbiety  of  Payments  ob  Deuveby  and  when 
Payabu: — ^Necessity  of  Full  Administration. 

Where  a  testatrix  by  her  will  gives  her  residuary  estate  "  to 
my  executors  and  trustees  *  *  *  in  trust,  to  receive  the  rents, 
issues  and  profits  thereof  and  apply  them  to  the  use  of"  (persons 
named)  "to  be  paid  to  each  of  them  quarterly,"  no  intention  ap- 
pears to  distinguish  between  the  office  of  executor  and  trustee; 
and,  pending  a  judicial  settlement  of  the  accounts  of  the  executors, 
where  serious  questions  arise  giving  probable  occasion  for  delay, 
an  order  should  be  made  requiring  the  executors  to  distribute  to 
the  beneficiaries  a  considerable  accumulation  of  income.  Matter 
of    Robinson 536 

22.  Same — Funds,  Assets  and  Secubities  fob  Distbibution  and  to 
Pay  Legacies — What  is  Income.     See  Matter  of  Baldwin....  487 

23.  Rights  and  Liabilities  Between  Repbesentatives  and  Estate: 
Dealings  of  Rbpbesentative  with  Estate,  Beneficiabibs  ob  Co- 
bepresentatives — Use  of  Pbopebty  fob  Individual  Pboitt — 
Liability  fob  Interests  ob  Pbofits:  Interest  on  Funds  ob  Pbop- 
ebty— Sums  Deposited  in  Bank.     See  Matter  of  Clark 7 

24.  Subjection  of  Realty  to  Payment  of  Debts  and  Liabilities  of 
Estate — Mattebs  and  Pboceedings  afteb  Obdeb,  Sale  and  Con- 
veyance— CONFIBMATION — ^NOT    REQUIBED. 

There  is  no  warrant  for  confirmation  of  a  sale  of  decedent's 
lands  for  the  payment  of  his  debts,  notwithstanding  the  word 
"confirmation"  was  inadvertently  left  in  section  2774  of  the  Code 
of  Civil  Procedure,  when  former  section  2776  of  said  Code,  which 
required  an  order  confirming  the  sale,  was  repealed  in  1904.  Mat- 
ter of  Stewart 134 

25.  Accounting  and  Settlement — Right  to  Requibe  Accounting, 
Time  fob  Accounting  and  Gbounds  and  Pbopbiety  Thebeof — Suf- 
ficiency OF  Intebest  of  Applicant — Intebest  Disputed  ob  Unde- 
tebmined. 
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Where  testator  gave  the  use  of  his  homestead  to  his  widow  for 
life,  or  for  her  widowhood,  or  until  she  ceased  to  reside  upon  the 
premises,  and  the  executors  were  directed  to  pay  her  semi-annually 
the  income  of  a  certain  trust  fund,  and,  upon  the  return  of  a  cita- 
tion to  show  cause  why  such  income  should  not  be  paid,  the  Terl- 
fied  answer  of  the  executors,  in  denial  upon  information  and  beli^ 
of  the  validity  of  the  petitioner's  claim,  alleges  that  assets  of  the 
estate,  consisting  of  certain  promissory  notes,  are  in  the  posses- 
sion of  the  widow,  under  a  claim  of  title,  who  refuses  to  deliver 
them  to  the  executors,  and  further  alleges  that  an  action  is  pend- 
ing to  recover  said  notes  or  their  value  from  the  widow,  whi<^ 
value  in  case  the  executors  are  successful  in  the  litigation  will 
exceed  all  sums  due  for  such  income,  the  answer  is  sutBcient  to 
oust  the  Suirogate's  Court  of  jurisdiction,  and  the  petition  will 
be  dismissed,  pursuant  to  section  2722  of  the  Code  of  Civil  Pro- 
cedure, without  prejudice  to  an  action  or  an  accounting  in  l)^ialf 
of  the  petitioner.    Matter  of  Smith ^ 

26.  Same — Accounting:  Right  to  Require,  Time  and  Pbopebtt— 
Time  fob  Accounting:  Contests,  OaJScnoNS  and  HBABiNe  and 
Settlement  Theeeof — Right  to  Object  ob  Contest — Ezbcutbix 
of  Deceased  Executob.    See  Matter  of  Wood..< 45 

27.  Limitation  of  Actions — Accbual  of  Cause  of  Action — ^Enfdbcb- 

MENT   of  TBUBT. 

The  Statute  of  Limitations  does  not  begin  to  run  in  favor  of 
executors  against  an  application  for  an  accounting  until  they  have 
repudiated  their  trusts. 

The  executrix  of  a  deceased  executor  when  called  to  account  for 
the  latter*s  proceedings  has  no  standing  to  contest  a  claim  against 
the  original  estate.     Matter  of  Wood 45 

28.  Distbibution   of   Estate — Computation   Ain>  Adjustment   of  In- 

TEBESTS    AND    DiSCHABGE    THEREOF :       COMPUTATION    OF    SHABES    OB 

Distributive  Funds;  Residuabt  Estate. 

29.  Accounting  and  Settlement — Right  to  Requtbb  AcootmnNfl, 
Time  fob  Accounting  and  Grounds  and  Propbiebt  Thebeof— 
Defenses.     See  Matter  of  Comer 184 

30.  Same — Procedure  to  Obtain  Accounting — Final  Accounting  be- 
fore Surrogate — On  Application  bt  Pebsonal  Rbpbesentative— 
Petition — ^Necessity  fob  Petition. 

The  Surrogate's  Court  obtains  Jurisdiction  to  settle  an  account 
filed  by  the  executors  of  a  deceased  executor  only  by  the  filing  of 
a  petition  for  the  settlement  thereof,  and  the  Surrogate's  Court 
should  not  proceed  with  the  settlement  of  such  an  account  until 
all  persons  interested  In  the  estate  have  been  duly  cited.  Matter 
of    Joslin 4*^^ 
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31.  Compensation — Pabticulab  Services  and  Rate  and  Computation 
OF  Amount  of  Commissions — Agbeements  as  to  Amount. 

It  is  competent  for  a  sole  legatee  and  devisee  to  contract  with 
the  executor  wltti  reference  to  his  services  and  disbursements,  and, 
having  done  so,  the  contract  should  be  observed  upon  the  judicial 
settlement  of  the  executor's  accounts.     Matter  of  Scott 34 

32.  Same — Right  to  Compensation  and  Persons  Entitusd— Right  as 
ExECUTOBs  OB  Tbustees  :  Pabticulab  Sebvices  and  Rate  and 
Computation  of  Amount  of  Commissions — Computation  of 
Amount  of  Estate — ^What  abe  Receipts  and  Payments — Sfbcifio 
Requests  ob  Devises.    See  Matter  of  Kings  Co.  Trust  Co....     12 

83.  Removal. 

It  is  within  the  discretion  of  the  surrogate  whether  he  will  re- 
move an  executor  for  a  violation  of  duty,  or  even  a  breach  of 
trust,  specified  in  section  2685  of  the  Code  of  Civil  Procedure;  and 
he  should  not  do  so  where  there  has  been  no  loss  to  the  estate  and 
there  is  no  peril  to  the  fund.    Matter  of  Engel 440 

GIFTS. 

Delivebt  and  Acceptance — Evidence — Sufficiency.  See  Matter  of 
Herrington.  .322;  Matter  of  Martin  Loewi 516 

Witnesses — ^Disquauhgation  on  Death  ob  Incompetency  of  Pabty  to 
Communication  ob  Tbansagtton — Pabties  Disqualified — ^Wit- 
nesses NOT  Pabties  ob  Intebested.    See  Matter  of  Herrington.  322 

GUARDIAN  AND  WARD. 

Appointment,  Qualification  and  Tenubb  of  Guabdian — Appoint- 
ment IN  Genebal — ^Testamentaby  Appointment.  See  Matter  of 
Scoville  172 

HUSBAND  AND  WIFE. 

Sbpabation  and  Sbpabate  Maintenance — ^Yalidity  of  Sepabation 
Agbeements. 

Though  a  husband  and  wife  living  apart  may  lawfully  agree 
thenceforth  to  live  separate  and  apart  each  from  the  other  and  be 
free  from  all  obligations,  past  or  future,  in  regard  to  the  property, 
effects  or  estate  of  each  other,  when,  as  part  of  the  agreement  it 
is  further  agreed  that  neither  shall  thereafter  have  any  claim 
upon  the  other  for  support,  with  the  intention  thereby  t*  evade  the 
provisions  of  section  51  of  the  Domestic  Relations  Law,  and  that 
they  shall  not  ever  interfere  with  or  object  to  a  marriage  or  sue 
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M^  the  otber  for  remarrying,  tbe  latter  proTisioiui  Tttlate  the 
whole  contract    Matter  of  Kopf S40 

MANDAMUS. 

Pbocduib  Ann  Rkuev   (Code  Giy.   Pbo.,   ||   2067-2085) — ^Pebemptokt 
Warr— Against  Whom  IsaxnED.    See  Matter  of  Martlndale. .  • .       1 

MABRIAOB. 

In  GiNBaAi/— RaguisTRs  and  Vaudttt — ^As  Avrctsd  bt  Dombbttc  Rb- 

LATI0N8 :  BTXDBNCB  AND  QUB8TI0N8  Or  LAW  AND  FACT — SUITICIBNCT, 

See  Matter  of  Smith 410 

JURISDICTION. 

L  SuBDOGATxa'  CousTS — ^Natubb  and  Extent  of  JuaisDicnoN — ^Aa- 
MiNisTEATioN  ow  Dbckdbntb'  Bstatss-^Drbeiiining  Riohts  or 
Hnaa  and  Lbqatebs  on  Dbcbkbing  DisTannrrxoN — Rights  of  Lbga- 
Tixs  OB  DisTBiBumBfl — Of  Assiqndb  of  Shabb.  See  Matter  of 
Thornburg    263 

2.  Samb — Natvbb   and   Eztbnt   of   Jubxsdiction — ^Pbobatb  and   Con- 

BTEUCnON    OF    WIIX8— CONSTBUCTION — ON     AOOOUNTING    BY    REFBB- 
SBNTATTTBB. 

The  Jurisdiction  which  Surrogates'  Coorts  possess  orer  acconnt- 
ings  of  executors  of  executors  is  conferred  by  section  2606  of  the 
Code  of  Civil  Procedure,  and  in  a  proceeding  under  that  section, 
unless  it  appears  that  such  an  accounting  should  be  had,  the  in- 
cidental authority  of  the  court  to  construe  the  will  fails. 

Where  by  the  last  will  and  testament  of  a  married  woman  her 
husband  is  made  the  life  tenant  of  her  entire  estate  with  full 
power  of  disposal,  the.  Surrogate's  Court  upon  the  death  of  the 
husband  is  without  Jurisdiction  to  direct  his  executor  to  account  as 
to  such  estate  upon  the  petition  of  her  administrators  with  the  will 
annexed.  The  husband  having  discharged  the  debts  and  paid  the 
funeral  expenses  of  his  wife  his  executorial  functions  were  at  an 
end,  and  he  held  the  estate  not  as  executor  but  as  tenant  for  life. 
Matter   of  Comer 1^ 

3.  Same — Natxtbe   and   Extent   of   Jubisdxctxon — Pbobate  and   Con- 

struction  OF  Wills — Constbuctxon — On   Accounting  bt  Rxpbe- 
SBNTATivBs.     Matter   of    Scoville 172 

4.  TbUBTS — CBBATION      and      DeCLABATION — ^NBCBSSTTT      of      PABnCULAB 
FOBM. 

A  HTirro^ate  has  power  to  construe  a  will  when  necessary  to  a 
final  accounting  and  settlement  of  an  estate. 
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While  an  attempt  to  appoint  a  person  guardian  of  property  given 
to  an  infant  by  the  last  will  and  testament  of  one  not  his  parent 
is  inoperative  as  an  appointment  of  a  guardian,  it  gives  to  such 
person  the  same  power  he  wonld  have  possessed  over  the  property 
had  he  been  a  duly  appointed  guardian  or  trustee  of  a  power. 

A  grandmother  may  not  appoint  a  testamentary  guardian  of  her 
Infant  grandchildren  who  are  her  devisees  or  legatees. 

Where  a  testator  devised  and  bequeathed  her  residuary  estate 
to  her  three  grandchildren  and  appointed  the  person  named  as 
executor  guardian  of  the  estate  under  the  will  that  may  vest  in 
each  of  said  grandchildren  during  the  minority  of  each,  respec- 
tively, such  attempt  to  constitute  a  guardianship  is  abortive,  and 
the  legal  title  to  the  property  vested  in  the  grandchildren  of  tes- 
tatrix, as  doubtless  was  her  intention;  but  the  provisions  of  the 
will  were  operative  to  carry  out  the  manifest  intention  of  testatrix 
to  provide  for  the  care  and  management  of  the  property  during  the 
Infants*  minorities,  although  the  person  she  intended  to  vest  with 
such  care  and  management  was  designated  as  guardian  and  not  as 
trustee,  and  such  person  so  designated  is  entitled  to  possession  of 
the  property.     Matter  of  ScoviUe 172 

6.  Natube  Ain>  Extent  of  Jubisdiction — Pbobate  and  Constbuction 

or     Wills — Ck)NSTBUCTioN — On     Pboceedinqs     fob     Pbobate — Ex- 
tends   Only   to   a   Disposition    or   Pbofebty.     See   Matter    of 

Meyer    % « 202 

0.  Sams — Adminibtbation  of  Decedents*  Estate — ^Dbtebminino  Rights 
OF  Heibs  and  Legatees  on  Decbeeing  Distbibution — Rights  of 
Legatees  ob  Distbibxttees — Of  Assignee  of  Shabb. 

In  a  proceeding  by  a  legatee  and  devisee  to  compel  the  judicial 
settlement  of  the  accounts  of  an  executor,  the  surrogate  has  juris- 
diction to  determine  whether  an  instrument  executed  by  the  pe- 
titioner, assigning  all  his  interest  in  the  estate  to  the  executor  and 
waiving  his  rights,  set  up  by  the  executor  as  a  bar  to  the  proceed- 
ing, was  obtained  by  fraud  and  is  invalid  in  equity.  Matter  of 
Dollard 454 

7.  Same — Estate   of   Incompetent    Pebsons — ^Accounting — ^by   Repbe- 

sentatives  of  deceased  (30mmrrtee. 

The  Surrogate's  Court  has  jurisdiction  to  entertain  a  proceeding 
by  the  administrators  of  a  deceased  incompetent  to  compel  the 
administrators  of  the  deceased  committee  of  the  Incompetent,  ap- 
pointed by  the  CJounty  Court,  to  render  and  settle  an  account  of 
the  latter's  proceedings  as  such  committee.    Matter  of  Hall. . . .  531 

8.  The  Coubt  and  its  Officers — Powers  of   Successor — Completion 

OF  Pboceedings. 
Where  proceedings  in  a  Surrogate's  Court  were  prosecuted  and 
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a  decree  ordered  and  the  decree  was  prepared  for  the  sorrosate's 
aignatare  bat  In  fact  was  not  signed  by  him,  his'  saooeasor  in 
office  may  complete  the  same  by  affixing  his  signature.     Matter 

of   Balrd.* 437 

9.  Natuib    and    ExTKifT    OP    JuusDicnoN — Administbation     of    De- 

OBDBlfTS'  BSTATSS — DnXEMIRINO  RIGHTS  Or  HEIBS  AND  LSGATIES  OS 

Dbcbbbiro  DxsTBDunoN — Rights  of  LgOATEBs  oa  DiaTBiBDT^ — 

SusaOQATION   OF  EXBCUTOB :  TaiAI.  BY   JUBT — ^BlGHT  TO   JUBT  TBIAL. 

See  Blatter  of  Clyne 254 

NOTE  ON  COSTS  AND  COUNSEL  PEES 444 

NOTE  ON  DESCENT  AND  DISTRIBUTION 374 

NOTE     ON     ]9H>REIGN     EXECUTORS     AND     AOMINISTRA- 
TORS    279 

PRACTICE. 

1«  BxAmmTzoif  of  Witnesses — Cboss-Examination — Cboss-E^zamtna- 
Tioif  or  ExKET  WmfEssEs — ^BlAT  Show  Disseict  fbom,  but  hot 
AoBEEMENT  WITH,  TBCHiacAL  WBrRBS.    See  Matter  of  Hock. .  415 

2.  Case — Sbttueicent — ^Who  BIat  Settle  Case — Pbocedubb  and  Rs- 
viBw — Rbrbibs,  Auditobs  and  Assistants — ^Findings;  Decision 
ON  Repobt.     See  Matter  of  Nestell 195 

SUSPENSION    OP    POWER    OF    ALIENATION. 

Suspension  of  Poweb  of  Alienation — ^Vauditt  of  Pabticxtlab  Futubb 
Estates — Suspension  Undbb  Poweb  of  Appointment — ^Effect  on 
Otheb  PBonsiONS  not  Offending  Statute. 

Where  the  beneficiary  of  a  trust  fund,  having  the  power  of 
appointment  by  will  as  to  the  remainder  upon  the  termination 
of  his  life  estate,  gave  part  of  the  fund  in  trust  for  his  daughter 
for  life  and  directed  the  remaining  part  to  be  paid  to  "E**  in 
installments  and,  in  case  of  her  death  before  payment  of  the  whole, 
the  unpaid  balance  to  revert  to  the  trust  fund  for  the  daughter, 
the  latter  provision  is  void;  but  the  taint  of  unlawful  suspension 
of  absolute  ownership  is  not  communicated  to  the  other  provisions 
of  the  will.     Matter  of  Lang 229 
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STATUTES. 

Statutes — Interpbetation — General  Rules — Punctuation.     See  Mat- 
ter of  Clyne 234 

INHERITANCE  TAX. 

1.  Pbofebtt    and    Interest    Subject    to    Tax — Estate    of    Nonresi- 

dents— Property  Taxable  and  Rate. 

Only  the  personal  property  in  this  State  of  a  non-resident  de- 
cedent is  subject  to  a  transfer  tax  and  the  valne  of  such  proi)erty 
is  to  be  determined  as  of  the  date  of  decedent's  death. 

Where  it  appears  that  an  executor  has  used  property  out  of  the 
State  belonging  to  a  non-resident  decedent  in  the  full  payment  of 
the  pecuniary  legacies  and  that  all  of  decedent's  property  in 
this  State  passes  to  a  residuary  legatee  who  is  in  a  class  of  persons 
taxable  at  one  per  cent,  the  transfer  tax  must  be  imposed  at  that 
rate.     Matter  of  Whiting 6 

2.  Property  and  Interest  Subjeot  to  Tax — ^Transfers  Before  Death — 

Transfer  to  take  Effect  after  Death. 

Where  a  decedent  in  her  lifetime  conveyed  the  principal  part  of 
her  estate  to  her  cousin  upon  the  latter's  promise  to  give  her 
certain  care  and  also  to  execute  to  her  a  lease,  without  rent,  for 
her  life  of  all  the  property  conveyed,  which  the  latter  executed  at 
the  time  of  the  execution  of  the  conveyance,  and  it  appears  by  the 
circumstances  of  the  transaction  to  have  been  the  intention  that 
the  disposition  of  her  property  by  the  decedent  should  not  take 
effect  until  after  her  death,  such  will  be  held  to  have  been  the 
effect  of  the  transaction,  and  the  transfer  will  be  held  taxable 
upon  the  death  of  the  grantor.    Matter  of  Dobson 308 

3.  Assessment — Review    of    Proceedings — Sufficiency    of    EMdence. 

In  transfer  tax  proceedings  the  court  will  require,  on  the  part 
of  donees  and  beneficiaries  claiming  that  property  of  the  decedent 
passed  to  them  as  a  gift  in  his  lifetime  and  that  the  transfer  is 
not  taxable,  satisfactory  and  convincing  proof  that  such  gifts  were 
made  inter  vivos  with  the  intent  to  pass  title  and  possession  at 
the  time  of  the  making  of  the  alleged  gifts. 

Where  the  only  proof  of  such  a  gift  consists  of  the  testimony 
of  a  son  of  decedent  that,  about  four  months  prior  to  his  death, 
the  decedent  told  him  he  was  getting  old  and  would  like  to  give 
his  children  certain  bonds  and  mortgages  then  in  a  vault  in  the 
stock  exchange  building  and  directed  the  witness  to  take  them  out 
and  if  any  of  his  children,  needed  any  of  the  bonds  to  give  them 
to  them,  and  that  the  witness  went  to  the  vault  the  next  day,. 
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took  out  the  secaritles  and  put  them  in  his  own  Tault,  In  the 
abeence  of  evidence  that  the  decedent  spoke  to  any  of  liis  other 
children  in  regard  to  the  alleged  gift,  the  proof  will  not  be  held 
safflcient  to  sustain  it    Matter  of  Lioewi 516 

4.  Appbaisal — CoNTiOLLCD    BT    Etisbncb:    Afpbaisal    of     Pakitcui-ab 

Pbopkbtt — Sbabbs  in  Joint  Stock  Association. 

Where  shares  in  a  Joint  stock  association,  doin^  business  in  ttis 
State  and  in  several  others,  pass  to  the  legatees  or  distribatees 
of  a  nonresident  owner,  the  transfer  is  taxable  in  this  State  onlj 
to  the  extent  of  the  proportionate  amonnt  of  the  total  assets  of 
the  association  located  in  tliis  State. 

In  assessing  the  value  of  property  for  the  purpose  of  the  transfer 
tax  the  appralsef  Is  bound  by  the  proof  of  value  before  him  and 
may  not  assess  property  at  a  higher  rate  than  the  proof  jostlfles 
l>ecaufle  it  has  been  done  in  other  cases^    Matter  of  Willmer 522 

5.  Stock  Tbansivb  Taxes — ^Timb  fob  Patmbnt — Ck>N8BQVBifCB8  or  "Non- 

PAYMENT. 

The  donee  of  corporate  stock  claiming  title  by  gift  causa  martia 
or  imier  vivoB  can  prove  such  gift  only  in  a  case  where  the  donor 
affixed  the  proper  stamps  to  the  certificates  at  the  time  of  the 
gift  and  delivery  thereof.    Matter  of  Raleigh 513 

6L   PaOFEITT  AND   INTBBBST   SUBJECT  TO  TAX — GDTS  IN   LOCU   OF   DOWBB. 

"See  Matter  of  Stuyvesant 153 

7.  JiTBiSDCCTiON— CkHiK  Giv.  Pbo.  2742a. 

Under  section  2472a  of  the  Code  of  Civil  Procedure^  added  by 
chapter  576  of  the  Laws  of  1910,  a  surrogate  on  the  Judicial  settle- 
ment of  the  accounts  of  an  executor  has  jurisdiction  to  ascertain 
the  title  to  any  legacy  or  distributiye  share  and  incidentally  to  try 
the  Talidity  of  an  assignment  of  a  legacy. 

The  constitutionality  of  said  section  will  not  be  passed  upon  in 
the  first  instance  by  this  court,  but  its  constitutionality  will  be 
presumed. 

The  statutes  relating  to  usury  do  not  apply  to  discounts  or  loans 

made  by  private  bankers.    Matter  of  Thomburg^ 263 

a  Rate  of  Taxation. 

In  the  provisions  of  section  221  of  the  Transfer  Tax  Law  estab- 
lishing increasing  rates  of  taxation  for  the  transfer  of  increasing 
amounts  of  property,  the  words  **  up  to  and  including  the  sum  of  ** 
relate  to  the  excess  over  the  amount  subject  to  the  prerious  rate 
of  taxation,  and  not  to  the  entire  amount  of  the  transfer,  and 
should  be  construed  as  if  the  statute  read  "  up  to  and  including  an 
excess  equal  to  the  sum  of."    Matter  of  Jourdan 28 

Bevd.  161  App.  Div.  & 
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^.  EZBUPnONS — COBFOBATIONS. 

The  Women's  Christian  Temperance  Union,  whose  objects  are  to 
promote  throughout  the  State  the  cause  of  total  abstinence  from 
all  intoxicating  liquors  as  a  beverage  and  the  suppression  of  the 
liquor  traffic  by  such  means  as  shall  from  time  to  time  be  deemed 
wise  and  expedient,  is  an  educational  corporation  within  the 
meaning  of  the  law  relating  to  taxable  transfers,  and  a  legacy 
to  it  is  exempt.    Matter  of  Field 101 

10.  Exemptions:  CoBPoaAiiONs :   Librabies. 

A  corporation  to  be  formed,  to  establish  an  art  collection  to"^ 
which  the  public  shall  have  free  access  and  a  reference  library  to 
be  accessible  and  free  to  all  who  may  seek  aid  therefrom,  and  to 
which  a  testator  gives  real  and  personal  property,  is  an  educational 
corporation  within  the  meaning  of  the  law  relating  to  taxable 
transfers,  and  the  transfer  to  it  is  exempt    Matter  of  Amot. . .     94 

11.  EZEMFnONS— Ck>BPOBATION8— Ghaiotable   Cobpobations. 

The  statute  under  which  a  society  is  organized  controls  in  de- 
termining whether  a  legacy  to  it  is  subject  to  a  transfer  tax. 

While  the  word  "charity"  has  a  broad  meaning,  a  charitable 
corporation  \b  one  whose  principal  aim  is  to  give  material  assist- 
ance to  the  needy  and  not  simply  to  improve  morals  or  bring  its 
beneficiaries  under  the  influence  of  the  gospeL 

The  word  "charitable"  has  a  broader  meaning  in  the  statutes 
empowering  associations  to  receive  bequests  than  in  the  statutes 
providing  for  exemption  from  taxation. 

The  American  Baptist  Publication  Society  incorporated  to  pro- 
mote evangelical  religion  by  means  of  the  Bible,  the  printing  press, 
colportage,  Sunday  schools  and  other  appropriate  ways  is  not  a 
**  charitable "  corporation  within  the  meaning  of  the  Transfer  Tax 
Law,  and  a  legacy  to  said  society  is  subject  to  a  transfer  tax. 
Matter   of   McCormick 61 

12.  LiFB  Estate — ^Bights  or  Lifk  Tenants  as  Distinct  Fbom  Those  of 

Rbmaindbbmen — Distinction    Between   Gaftial  and   Income   in 
Genebal.  . 

A  dividend,  upon  corporate  stock  forming  part  of  a  trust  estate, 
paid  in  bonds  and  scrip  from  the  accumulated  earnings  of  the 
corporation  and  not  representing  increased  value  of  investments  of 
any  kind,  should  be  treated  as  income  and  distributed  to  the  life 
tenants,  and  does  not  belong  to  the  remaindermen.  Matter  of 
Baldwin    487 

TRUSTS. 

1.  Gbbation   and  Deciabation — Deposit  in   Bank— Evidence  of  In- 
tent.   See  Matter  of  Gough 458 


568  INDEX. 

2.  EzxcxmoN  and  Administration  of  Tbust — ^Discbktion  or  Tbui 
AND  Judicial  ControIt-Contbol  of  Goubt. 

Where  a  trustee  Is  directed  to  apply  income  **  to  the  edacatlon  cf 
my  said  children/'  discretion  in  making  the  application  is  tnvolTed, 
and  the  trustee  will  not  be  required  to  pay  over  the  Income  to  be 
applied  by  the  general  guardian  of  the  infant.     Matter  of  Con- 
nolly       93 

6.  Following  Tbvst  Pbopkbtt — Reooteby  of  Bank  Deposits  maim 
BT  Tbustees.     See  Matter  of  Clark 7 

4.  The  TarsTEB,  Appointuent,  Qualification,  Resignation  and  Bb- 
MovAL — Beneficiary  as  Trustee.    See  Matter  of  Townsend . . .  380 

fi.  Purposes  for  which  Express'  Trusts  are  Valid— Passive  Tbitsts: 
Execution  of  Trusts  as  Powers— Trusts  to  be  Executed  as 
Pow^ers. 

A  devise  to  an  executor  in  trust,  wUch  does  not  authorise  him 
to  collect  the  rents  and  profits  but  gives  to  the  life  beneficiary  the 
same  ri^ht  to  occupy  the  lands  devised  that  he  would  enjoy  if  he 
poK8eR8ed  the  legal  estate,  is  a  dry  and  passive  trust  and  not  one 
of  the  itermlssible  trusts  under  the  laws  of  this  State,  but  the  title 
to  the  lands  devised  vests  in  the  beneficiaries. 

A  provision  that  in  certain  events  the  execution  shall  rent  a 
part  of  the  premises  and  apply  the  rents  as  directed  does  not  di- 
vest the  title  of  the  life  tenants,  nor  create  a  trust,  but  is  valid  as 
a  power  in  trust. 

Such  power  is  not  invalid  because  in  case  of  sale  the  share  of 
each  legatee  is  to  be  paid  when  he  arrives  at  the  age  of  twenty- 
three  years,  but  upon  conversion  of  the  real  estate  each  legatee  will 
take  a  present  right  to  his  legacy  with  postponement  of  its  pay- 
ment 

Nor  is  the  power  impaired  because  in  case  of  the  death  of  a 
legatee  his  share  is  to  be  paid  to  his  survivors,  but  in  case  of  such 
death  the  legacy  will  become  immediately  payable  and  no  sus- 
pension is  possible  beyond  the  life  of  the  life  tenant  and  that  of 
the  deceased  legatee.     Matter  of  England 3 

6.  Compensation — I^ersons      Entitled     to     Commissions — ^Resigning 
Trustee. 

No  commission  upon  the  corpus  of  a  trust  fund  should  be  allowed 
to  a  cori>orate  testamentary  trustee  which  asked  for  leave  to  re- 
sign because  of  its  desire  to  liquidate  its  affairs  and  retire  from 
business.    Matter  of  Williamsburg  Trust  Co 233 

WILL. 

1.  Disposal  by  Will:  Testamentary  Capacity — Evidence — Facts  in 
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General  Held  Sufficient  :  Mistake,  Fraud  and  Undue  Influence 
— Evidence — Prbsumftionb  and  Burden  of  Proof.  See  Matter 
of  Klinzner   713 

2.  Same — Evidence  or  Facts  Establishing  or  Negativing  Capacity — 

Evidence,  Presumptions  and  Inferences:  The  Testamentary  In- 
strument OR  Act — Execution  of  Will — EjVIdbnce  of  Execution — 
Sufficiency  of  Evidbnoe — ^Testimony  of  Subscribing  Witnesses. 

Where  the  testimony  of  two  of  the  three  witnesses  to  a  will  Is 
precise  and  sufficient  to  prove  that  the  execution  of  the  paper  pro- 
pounded conformed  with  all  the  requirements  of  statute,  no  pre- 
sumption against  the  sufficiency  of  the  execution  arises  from  the 
fact  that  the  third  witness  has  forgotten  nearly  all  the  essentials  to 
a  due  execution. 

The  omission  of  a  grandchild  from  a  will  Is  not.  In  Itself,  suffi- 
cient to  cast,  In  the  first  Instance,  an  additional  burden  on  the  pro- 
ponents of  a  will.    Matter  of  McCabe 492 

3.  Same — ^Testamentary  Capacity — Evidence  or  Facts  Establishing 

OR  Negativing  Capacity — Admissibility;  Facts  in  General  Held 
Sufficient.     See  Matter  of  Sandberg 494 

4.  Same — Evidence  of  Facts  Establishing  or  Negativating  Capacity — 

Mental  Eccentricities  and  Absurdities — Opinions  and  Prejudices. 
Where  a  testator  In  his  will,  after  having  given  an  interest  in  his 
estate  to  the  wife  of  a  brother,  adds  a  codicil  thereto  by  which  such 
a  gift  is  revoked,  it  cannot  be  said  that  the  testator  was  suffering 
from  an  insane  delusion  because  he  had  for  some  time  entertained 
a  pronounced  aversion  toward  his  brother*s  wife  and  believed  that 
she  dominated  her  husband  and  had  already  succeeded  or  was 
attempting  to  secure  title  in  her  own  name  to  her  husband's  property, 
where  the  testator  had  an  opportunity  from  personal  Intercourse 
with  his  brother's  wife  to  form  an  intelligent  estimate  of  her  in- 
clinations and  characteristics,  though  what  particular  things  in  her 
conduct  which  engendered  his  dislike  are  not  detailed  In  the  testi- 
mony.   Matter  of  Townsend 380 

5.  Same — Evidence  of  Facts  Establishing  or  Negativing  Capacity — 

Age,  Illness,  Decrepitude  or  Impairment  of  Faculties. 

Where,  within  six  months  after  having  made  a  will  which  would 
seem,  in  view  of  the  previous  life  of  the  testatrix,  to  have  summed 
up  the  cherished  affections  and  sentiments  of  her  whole  life  and 
which  was  made  at  a  time  when  her  competency  was  free  from 
doubt,  she  is  alleged  to  have  made  a  new  will,  exhibiting  a 
complete  and  radical  change  of  her  former  intention,  and  the 
later  paper  purports  to  have  been  executed  after  she  had  sustained 
a  second  attack  of  apoplexy  from  which  she  never  rallied  but  died 
a  woek  later;  and  where  the  condiMon  of  the  testatrix  at  the  time 
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of  the  execQtioo  of  the  later  instrument  was  snch  that  she  eoald 
not  carry  on  the  simplest  conrersation,  lay  motionless  and  took  do 
solid  food,  and  the  lawyer  who  was  called  to  draw  the  will  said  he 
could  not  understand  her,  in  June  previous,  before  she  had  sus- 
tained her  second  attack,  and  where  the  sole  benefidarj  and  her 
husband  were  the  only  persons  present,  beside  the  lawyer,  wbea  tlie 
will  was  drawn,  and  the  testatrix  spoke  only  in  monosyllables, 
and  pointed  with  her  arm  to  the  beneficiary,  and  expressed  her 
wishes  only  in  answers  to  questions,  and  could  not  affix  her  mark 
to  the  instrument  except  as  her  hand  was  guided  by  the  lawyer, 
which  he  did  without  so  much  as  a  request  on  the  part  of  the 
testatrix,  the  evidence  Is  insufficient  to  warrant  the  inference  that 
the  later  instrument  expressed  the  testamentary  intention  of  tiie 

testatrix.    Matter  of  Mooney 342 

6l  Same — Mistake,  Fbaud  and  Undue  Influence  and  Othbb  Exisrnal 
Influences — Evidence  and  Facts  Establishing  ob  Dispboving 
Undue  iNrLUENCE,  Feaud  ob  BIistakb — EMdencb:  thb  Testa- 
ment aby  Instrument  ob  Act — ^Execution  of  Wnx — ^Evidence  of 
Execution — Pbesumftions — Knowuedge  of  Contents  of  Will: 
Pbobate,  Estabushment  and  Annulment — ^Pbobate — PBocsDtnB — 
Pbesumftions  and  Bubdbn  of  Pboof. 

In  ordinary  cases,  the  formal  execution  of  a  will  by  one  who 
can  read  and  write  imports  a  knowledge  of  its  contents;  and  such 
presumption  must  prevail  until  counterbalanced  by  very  satis- 
factory evidence  to  the  contrary. 

Where  it  is  alleged  that  a  will  offered  for  probate  was  part  of 
a  general  plan  to  obtain  possession  of  the  estate  of  the  testatrix, 
and  that  the  will  and  several  conveyances  were  procured  from  her 
by  the  proponents  as  the  result  of  a  conspiracy  or  a  general 
scheme  to  obtain  her  estate,  upon  the  trial  of  the  issue  evidence  of 
other  transactions  besides  the  will  in  furtherance  of  a  common 
enterprise  or  scheme  may  be  relevant  and  proper. 

Semble,  where  the  draftsman  of  a  will,  who  is  the  agent  of  the 
testatrix  of  long  standing,  writes  himself  in  her  will  as  a  legatee 
for  a  small  debt  overdue  by  him  to  the  testatrix  and  also  for  a 
burial  lot,  an  additional  |>urden  is  not  thereby  cast  upon  the  pro- 
ponents in  a  proceeding  for  the  proof  of  the  will.  Matter  of 
Gannon 354 

7.  The  Testamentabt   Instbumbnt  ob  Act — ^Revocation  and  Alteb- 

ATioN — Effect  Upon  Codicil  of  Revocation  of  Will. 

An  instrument  purporting  to  be  a  codicil  to  a  last  will  and  testa- 
ment and  published  as  such  cannot  be  admitted  to  probate  where 
the  will  to  which  It  refers  has  been  revoked.    Biatter  of  Nokes. .    86 

8.  Same — Revocation     and     Altbbation — ^Rioht     and     How     Accom- 
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PUSHED— Cancellation      ob      Oblttebation — Gomfletenbbs      Re- 

QUIBED. 

Where  an  instrument  duly  executed  as  the  will  of  a  deceased 
person  had  been  in  her  possession  for  a  long  time  before  her  death 
and  was  found  among  her  effects  afterward ;  and  where  the  middle 
of  the  will  containing  all  of  one  clause  and  part  of  another  had 
been  torn  out  and  the  cover  that  bound  the  parts  together  was 
gone,  and  a  copy  of  the  will  which  had  also  been  in  the  possession 
of  the  deceased  had  her  name  torn  off,  an  intention  to  revoke  the 
entire  will  is  inferable  from  the  circumstances,  and  the  mutilation 
is  sufficient  to  render  the  intention  effective.  Matter  of  Van 
Woert     74 

Reversed  147  App.  Div.  483. 

9.  Same — Revocation  and  Altebation — Evidence — ^Wills  not  Found— 

Pbesumption  or  Revocation  bt  Dbstbuchon — ^Will  Executed  in 
Duplicate. 

In  a  proceeding  for  the  probate  of  a  will,  where  it  appears  that 
the  will  was  executed  and  that  the  authentic  or  the  example  pro- 
duced in  court  was  left  in  the  possession  of  the  counsel  who 
drafted  it  but  the  other  example  was  kept  by  the  testator  in  his 
safe,  until  a  certain  day  when  he  took  it  out  of  his  safe  and  put 
it  in  his  pocket,  after  which  it  was  never  seen  again,  it  must  be 
inferred  from  the  disappearance  of  the  latter  example  that  the  will 
had  been  revoked  by  the  testator  in  his  lifetime,  and  probate  of 
the  authentic  must  be  refused.    Matter  of  Schofleld 137 

10.  Same — ^Requisites,  Fobm  and  Vauditt — ^Fobm;  Instbuments  Re- 

lEBBED    to:    INTEBPBETATION    AND   Ck>N8TBUCnON — GeNEBAL   RULES — 

Punctuation  Supplied  to  Ascebtain  Intent;  Pbecatobt  and  Im- 

FEBATIVE     WOBDS;     DESIONATIONB    AND    DESCBIPTIONS     OF     PeBSONS, 

Objects  and  Pubposes — ^Ruu»  and  Impuoations — ^Fatal  Am- 
biguitt;  Tebms  Cbeatino  Legacies  and  Gifts  or  Income,  In- 
tbbest,  Sxtppobt  and  Reuases  or  Debts — ^Rules  and  Implica- 
tions— ^Absolute    Gift    Without    Expbess    Wobds.      See   Matter 

of  Hansen.    252 

U.  Same — ^Requisites,  Fobm  and  Vauditt — Ck>DiciL  as  Will:  Revoca- 
tion AND  Altebation;  Cangbllation  ob  Oblttebation — Oomplete- 
NEss  Requibed;  Cancellation  ob  Oblitebation — ^Revocation  or 
Will  as  Aftecting  Codicil. 

Where  it  appears  that  a  papor  offered  for  probate  as  the  last 
will  and  testament  of  the  person  who  subscribed  it  was  last  in 
the  custody  of  the  alleged  testator,  mutilation  thereof  sufficient 
to  effect  its  revocation  which  appears  when  the  paper  is  produced 
will  be  presumed,  in  the  absence  of  proof  to  the  contrary,  to  have 
been  inflicted  by  the  testator  animo  revocandi. 
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The  total  excision  of  tbe  signature  of  a  win  by  the  testator  In- 
dicates an  intention  on  his  part  to  revoke  the  will 

If  a  will  and  a  codicil  thereto  are  necessarily  interdependent  or 
so  involved  as  to  be  Incapable  of  separate  existence,  the  revocation 
of  the  will,  ipso  facto,  revokes  the  codicil. 

Semble,  a  copy  of  a  certificate  of  death  filed  In  the  bureau  of  vital 
statistics  of  the  State  Department  of  Health  together  with  a 
certificate  of  the  deputy  commissioner  that  he  has  compared  the 
copy  of  the  certificate  of  death  with  the  original  certificate  filed  in 
the  bureau  of  vital  statistics  of  the  State  Department  of  Health 
and  that  the  same  is  a  true  copy  and  a  transcript  therefrom  and 
of  the  whole  thereof,  is  evidence  of  the  death  of  the  person  named 
in  the  certificate. 

A  testamentary  writing  executed  pursuant  to  the  Statute  of 
Wills  animo  testandi  is  not  rendered  incapable  of  being  proved  as 
a  will  because  it  is  termed  a  codicil,  or  is  in  fact  a  codicil,  unless 
its  provisions  are  so  Involved  with  those  of  the  will  as  to  render 
it  incapable  of  separate  existence.     Matter  of  Francis 283 

See  77  Misc.  62. 

12.  Same — Requisites,  Fobm  and  Validity — ^Instbuments  Refebbed  to. 

Where  testator  gave  and  devised  his  entire  estate  to  his  wife 
and  directed  that  certain  corporate  stock  mentioned  in  a  certain 
agreement  should  pass  under  his  will,  the  agreement  referred  to  is 
no  part  of  the  will  and  should  not  be  included  in  the  probate  and 
record.     Matter  of  Martlndale 1 

13.  Same — Execution  of  Will — in  Genebal — Signatube  of  Witnesses. 

Where  one  of  the  witnesses  to  a  will,  instead  of  signing  his  own 
name  to  the  attestation  clause,  writes  the  name  of  the  testator, 
and  the  error  is  not  discovered  and  the  act  appears  to  have  been 
one  animo  atteatandi  and  without  any  fraud  or  intent  to  wrong- 
fully personate  another  person,  the  will  should  be  admitted  to 
probate.      Matter    of    Jacobs 299 

14  Same — Execution  of  Will — Wills  by  Pebsons  Residing  Outside 
the  State. 

Where  a  resident  of  the  State  of  Louisiana  makes  a  holo- 
graphic will  without  witnesses  in  the  State  of  New  York  while  so- 
journing there,  such  will  properly  executed  according  to  the  laws 
of  Louisiana  Is  valid  for  the  bestowal  of  the  testator's  personal 
estate  here  and  Is  entitled  to  probate  in  any  county  of  this  State 
where  he  leaves  personal  property.     Matter  of  Seixas 388 

16.  Same — Intebpbetation  and  Construction:  Natube  and  Quality 
OP  Estates — Future  Interests  and  Vesting,  Possession  and  En- 
joyment— Conditions  Sibsequent  With  Gifts  Over:    Conditions, 

contincendes     and     alternatives — rules    and     implications 

Death  of  Person — To  what  Time  Refebbed. 
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Where  a  testatrix  directed  her  executrix  to  deposit  $1,000  in  bank 
for  the  benefit  of  J.  and  to  pay  said  sum  with  all  interest  thereon 
over  to  him  when  he  should  attain  the  age  of  twenty-one  years, 
and  in  case  of  his  death  before  said  period  to  pay  said  sum  and 
interest  to  his  mother,  K.,  the  language  is  not  to  be  construed  as 
importing  an  intention  that  the  gift  over  should  only  be  effective 
In  case  of  the  death  of  J.  during  the  lifetime  of  the  testatrix  and 
that  in  case  J.  should  survive  the  testatrix  he  should  take  said 
sum  absolutely,  payment  thereof  to  him  only  being  deferred  until 
he  attained  the  specified  age. 

Under  such  provision  the  legacy  vested  in  interest  in  J.  upon 
the  death  of  the  testatrix,  subject  to  be  divested  by  his  death  be- 
fore reaching  the  age  of  twenty-one  years,  and  was  so  divested  by 
that  event;  and,  the  gift  over  to  K.  having  lapsed  because  of  her 
death  within  the  lifetime  of  the  testatrix,  the  legacy  fell  into  the 
residuary  estate  and  was  rightfully  distributed  to  the  residuary 
legatees.     Matter  of  Maley 336 

16l  Sams — ^Tebms  Definino  the  Nature  and  Quauty  or  Estates  ob 
Interests — Fiduciaby  ob  Individtjal,  Legal  ob  Equitable  and 
Otheb  Qualified  Intebests — Constbuction  of  Pbovision  in  Fobm 
OF  Tbust  as  a  Dibect  ob  Absolute  Gift. 

A  bequest  to  an  incorporated  association,  "for  the  purpose  of 
founding  a  home  midway  on  Long  Island  for  destitute  Masons, 
their  widows  or  children,  more  especially  for  Brooklyn  Masonic 
veterans,  as  it  is  my  wish  they  should  have  the  preference,"  is  an 
absolute  gift  to  the  corporation;  and  the  words  defining  the  testa- 
tor's desire  in  the  application  of  the  gift  are  merely  precatory. 
Matter   of    Baldwin 460 

17.  Same — Conditions,  Contingencies  and  Altebnatives — ^Rules  and 
Implications — Intention  to  Cut  off  Doweb. 

Where  a  widow  elects  to  take  her  dower  instead  of  the  provisions 
contained  in  the  will  of  her  deceased  husband  for  her  benefit,  her 
dower  interest  in  his  estate  is  not  subject  to  a  transfer  tax;  but 
the  transfer  of  property  passing  upon  her  acceptance  of  such  tes- 
tamentary provisions  in  lieu  of  dower  is  taxable.  Matter  of  Stuyve- 
sant    153 

IS.  Same— Tebms  Defining  the  Natube  and  Quality  of  Estates  ob 
Intebests — B^uciaby  ob  Individual,  Legal  ob  Equttabus  and 
Otheb  Qualified  Intebests — ^Tbustb  Implied. 

A  bequest  to  one  with  the  added  words,  "  it  being  understood  be- 
tween us  that  she  is  to  spend  said  amount  in  charity,  both  in  the 
Kingdom  of  Italy  and  in  the  City  of  New  York,  U.  S.  A./'  is  not 
a  i)ersonal  bequest  to  the  legatee,  but  was  intended  to  be  held  by 
her  in  trust  and  used  for  purposes  so  indefinite  and  uncertain  as  to 
render  the  gift  void.     Matter  of  Philbrick 471 


67*  INDEX. 

10.  Sams— DcnoNATioN  and  DiscumoNs  <v  PKBsoifa,   Objscts  avb 

PUV0SB8 — PASnCUIAB      TBBM8      OF      DOUBTFUL      MSAlTIIfe — ^"  ChIL- 


Where  a  testator  In  Us  ¥rill  at  first  declares  liis  intention  of 
dividing  his  estate  among  his  children  and  grandcbildr^a  and 
thereafter  provides,  with  respect  to  the  remainder  in  certain 
shares,  that  it  shall  be  divided  among  his  snrvivliic;  children  or 
their  heirs,  and  where  by  his  will  provision  is  made  for  every  cfaOd 
and  grandchild  then  living,  the  intoition  will  be  inferred  that  he 
intended  by  the  latter  words  to  direct  a  distribution  to  his  children, 
only,  to  the  exclusion  of  his  grandchildren.  Matter  of  Witte. . .  4ff> 
20.  Samb— Teeiis  Defining  Quantum  ob  Dubation  of  Estatss  ob  In- 

TBBB8T8 — RULBS   AND    ImPUCATIONS — ^LlIB   ESTATE    WiTB    POWB   TO 

Use  Pbincipal. 

Where  the  word  "used**  is  employed  in  a  will  in  respect  to 
the  income  of  a  trust  estate  to  denote  its  payment  or  expenditure, 
when  subsequently  employed  in  the  same  will  in  a  provisloB 
relating  to  so  much  of  the  principal  as  the  proper  care  oif  the 
beneficiary  may  require,  it  should  be  interpreted  in  the  same 
sense  as  contemplating  the  consumption  of  the  principal  for  the 

purposes  specified.     Matter  of  Lehre ^^ 

2L  Same— Designations  and  Descbiftions  of  Pbofbbty,  Funds,  Etc.— 
Pabticulab  Teems  of  Doubtful  Meaning— Bbsiduabt  Claubbs  Be- 
■EBBING  TO  Specific  Pbopebtt. 

A  bequest  to  a  sister  of  testatrix  of  all  of  the  remainder  and 
residue  of  personal  property  of  which  she  might  die  possessed 
consisting  of  clothing,  Jewehry  and  brie-a-brac,  and  in  addition 
thereto  ten  shares  of  corporate  stock  standing  in  her  name  on 
the  books  of  the  company,  is  to  be  construed  as  a  general  residuary 
bequest  under  which  the  legatee  takes  money  on  deposit  in  a  sav- 
ings bank  to  the  credit  of  the  testatrix  who  presumptively  did 
not  intend  to  die  intestate.    Matter  of  Morrisey 210 

See  75  Misc.  62;  76  Misc.  13(1 
22.  Same — ^Tbbms  Defining  Quantum  ob  Dubation  of  Estates  ob  In- 
tebests — Rules  and  Impucations — Subsequent  Glauses  Reduc- 
ing Fee. 

Where  a  testator,  after  having  given  equal  shares  of  his  estate 
to  his  wife  and  each  of  his  three  children  absolutely,  in  a  later 
clause  of  his  will  gives  to  his  wife  the  share  of  a  daughter  who 
was  confined  in  an  asylum  for  the  insane  "  in  trust  nevertheless  to 
use  the  income,  rents  and  profits  thereof  for  the  maintenance  of 
my  daughter  ^  *  *  as  she  may  see  proper  as  long  as  she  shall 
be  and  remain  insane,  and  the  principal  of  such  share  and  any 
accrued  Interest  or  profits  thereof  to  be  paid  over  to  her  as  soon 
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as  she  shall  be  restored  to  sanity,"  the  testator  will  not  be  deemed 
to  have  intended  to  cut  down  the  original  gift  to  his  daughter 
but  only  to  provide  for  its  care  and  custody  while  his  daughter  is 
insane;  and  on  her  death  her  share  will  pass  to  her  heirs  and 
next  of  kin.    Matter  of  Prier 511 

23.  Same — Administration  of  Estate  and  Execution  of  Powebs  and 
Trusts  and  Ck>MFBNSATioN  Thebefob — Rules  and  Impucations — 
Time  to  Execute  Poweb. 

Where  a  testator  created  a  trust  for  the  benefit  of  his  son  and 
the  latter's  family  and  charged  the  trust  fund  with  such  advances 
made  by  him  to  his  son  as  his  executors  in  their  discretion  should 
determine  and  such  debts  or  obligations  of  his  son  existing  at  the 
testator's  death  as  his  executors  should  elect  to  pay,  thereby  re- 
ducing the  amount  of  the  trust  fund,  held,  that  the  executors  should 
exercise  their  discretion  prior  to  their  final  accounting  as  execu- 
tors and  before  the  trust  fund  was  constituted,  and  upon  their 
final  accounting  should  be  required,  the  existence  of  any  debts  or 
liabilities  of  the  son  being  denied,  to  state  what  debts  and  liabili- 
ties existed  as  to  which  they  claimed  authority  to  exercise  such 
discretion.    Matter  of  Bischoff 333 

24.  Same — Designations  and  Dbscbiftions  of  Pbofbbtt,  Funds,  etc. — 
Pabticulab  Tebms  of  Doubtful  Meaning — Bequest  of  a  Busi- 
ness. 

Under  a  bequest  by  a  mother  to  her  daughter  of  her  "printing 
office  and  bindery,  together  with  all  the  presses,  binding  machinery, 
type,  paper  on  hand,  office  furniture  and  equipment  of  every  nature 
connected  with  said  business,"  money  which  the  testatrix  had  de- 
posited in  banks,  goods  manufactured  and  ready  for  delivery  and 
moneys  due  the  testatrix  on  the  bills  and  accounts  receivable  aris- 
ing out  of  the  business  do  not  pass ;  but  liabilities  of  the  testatrix 
incurred  by  her  in  carrying  on  the  business  are  not  chargeable 
upon  the  bequest  but  are  payable  out  of  the  testatrix's  residuary 
estate.     Matter  of  Lowe 317 

25.  Same — Designation  and  Descbiftions  of  Pbopebty,  Funds,  etc. — 
Pabticulab  Tebms  of  Doubtful  Meaning — Monet  "which  is  in 
A  Bank  ob  Will  re  " :  Disposal  of  the  Entibe  Estate — Effect  or 
Death,  Uncebtainty  ob  Invalidity  ob  Incapacity  of  Legatees  ob 
Devisees — Effect  of  Death  of  Beneficiaby  in  Life  of  Testatob — 
Legacy  in  Payment  of  Sebvices.    See  Matter  of  Gough 458 

26.  Same — Disposal  of  the  Entibe  Estate:  Rules  and  Implica- 
tions— CONSTBUCTION  TO  AVOID  INT*TACY  :      PABTICULAB  RESIDUABT 

Pbovisions  of  Doubtful  Meaning — "  Subplus  "  to  be  Distbibuted. 
One  who  makes  a  will  is  presumed,  in  the  absence  of  anything 
indicating  the  contrary,  to  have  intended  to  dispose  of  his  entire 
estate. 


576  INDEX. 

Where  a  testator  at  the  beginning  of  his  will  gives  all  his  prop- 
erty to  certain  relatives  and  then  provides  that,  "if  after  paying 
these  bequests  there  should  be  a  surplus  left  over  It  sliaU  be  paid 
to  the  above  named  beneficiaries  pro  ra4a"  he  will  be  deemed  to 
have  intended  to  include  in  the  word  "  surplus  "  the  shares  of  any 
of  the  beneficiaries  who  failed  to  take  by  reason  of  their  having 
died  during  the  lifetime  of  the  testator.    Matter  of  Jones 504 

27.  Same — ^Tebms  Dehning  the  Nature  and  Qualttt  of  Estates  ob 
Interests — Fiduciary  ob  Individual,  Legal  ob  ESquiTABLs  and 
Otheb  Qualified  Intebests — Constbuction  of  Provision  in  Fobm 
of  Tbust  as  a  Direct  ob  Absolute  Got — Ck>VBNANT  of  Legatee 
Implied. 

Where  a  testatrix  gives  to  her  son  the  good-will,  stock,  secret 
formulas,  trade-marks  and  trade-names  of  a  business  "and  to  a 
like  extent  and  subject  to  certain  provisions  hereinafter  men- 
tioned" gives  to  him  the  secret  formula  of  a  certain  compound, 
provided,  however,  that  he  shall  account  and  pay  over  to  her 
other  children  at  certain  times  a  certain  share  of  the  profits  of 
the  business;  and  where  if  construed  as  an  attempt  to  create  a 
trust  it  would  be  void  and  would  not  fully  dispose  of  all  the 
Income  of  the  property  bequeathed,  the  language  will  be  held  to 
import  a  covenant  on  the  part  of  the  legatee  upon  his  acceptance 
of  the  legacy  to  account  for  and  pay  over  the  Income  as  specified 
In  the  will. 

In  such  a  case,  it  will  be  deemed  to  have  been  the  Intention  of 
the  testatrix  that  the  good-will,  stock,  secret  formulas,  trade- 
marks and  trade-names  of  the  business  as  well  as  the  particular 
formula  of  the  compound  mentioned  shall  be  subject  to  the  covenant 
to  pay  over  the  income  derived  therefrom.    Matter  of  Peraza. . .  215 

28.  Same — ^Terms  Defining  the  Natube  and  Qualttt  of  Estates  ob 
Interests — ^Title  Implied  in  Executors:  Dibection  to  Pay  In- 
come.   8ee  Matter  of  Kings  Co.  Trust  Co 12 

29.  Disposal  by  Will;  Testamentaby  Capacity — Evidence — ^Facts  in 

General  Held  Sufficient;  Mistaex,  Fraud  and  Undue  In- 
flitence — Evidence — Facts  in  General  Held  Sufficient:  Pbo- 
bate,  Kstabushmbnt  and  Annulment — Probate — Pbocedube; 
Trial — In  General;  Evidence — Examination  of  Witnesses — 
Right  to  Discredit  Witnesses — **  Subbooates'  Witnesses."  See 
Matter   of   Hock 415 

30.  Pbobate,  Establishment  and  Annulment — Pbobate — Pbocedube: 
Order  of  Proof:  Presumptions  and  Burden  of  Proof. 

In  the  Surrogate's  Court  of  New  York  county  the  established 
practice  on  contested  probate  proceedings  is  to  confine  the  propon- 
ents* evidence  in  the  first  instance  to  the  factum  of  the  will,  then 
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to  permit  the  conteetants  to  offer  proof  in  support  of  their  ob- 
jections and,  finally,  to  proceed  with  such  proof  as  the  proponents 
may  offer  in  support  of  the  paper  propounded. 

Where  the  factum  of  the  will  has  been  established,  the  burden  of 
evidence  is  upon  the  contestants,,  who  must  establish  allegations  of 
undue  influence  by  proof  and  cannot  defeat  the  will  by  mere  in- 
ference or  conjecture.     Matter  of  Sperb 81 

31.  Same — Pbobate — Pbocedube — Production  and  Examination  of 
Witnesses — Susbooate's  Witnesses  in  Supbbme  Ck>nBT. 

The  provisions  of  section  261S  of  the  Code  of  Civil  Procedure, 
providing  for  the  designation  by  the  surrogate  of  witnesses  whose 
testimony  he  is  satisfied  may  be  material  upon  the  probate  of  a 
will,  are  not  applicable  to  a  trial  in  the  Supreme  Court  before  a 
Jury  of  certain  specific  questions  embracing  the  matters  essential 
to  probate;  and  the  surrogate  has  no  power  to  designate  witnesses 
who  must  be  sworn  and  examined  on  such  a  triaL  Matter  of 
Thompson. 400 

32.  Same — ^Probate — Costs — Aixowance  to  Unsuccessful  Contestant. 

The  executor  named  in  an  instrument  that  has  been  admitted 
to  probate  as  a  last  will  and  testament  may  be  allowed  his  costs 
and  necessary  disbursements  and  expenses  in  an  unsuccessful  con- 
test of  the  probate  of  a  later  will,  but  can  only  be  allowed  the 
amounts  he  has  actually  expended.    Matter  of  Waldron 442 

33.  Pbobate  :  Expunging  BIatteb  fbom  Will  :  Admission  of  Pabts  ob  of 
Detached  Wbitinos — Refusal  of  Pbobate  to  Scandalous  Matteb. 

The  surrogate's  power  to  construe  a  testamentary  instrument 
in  the  course  of  a  proceeding  for  its  probate  does  not  extend  to 
a  provision  for  the  appointment  of  a  testamentary  guardian  but  is 
confined  to  a  disposition  of  property  and  can  be  exercised  only 
when  probate  is  decreed. 

The  surrogates  of  this  State  are  without  power  to  expunge 
matter  from  an  original  will. 

The  power  of  a  surrogate  to  refuse  probate  and  record  to  matter 
that  is  scandalous,  vituperative  or  scurrilous,  if  it  exists,  should 
be  sparingly  exercised  and  only  where  the  matter  complained  of 
is  grave  enough  to  be  harmful  to  the  parties  who  invoke  such 
power.    Matter  of  Meyer ♦. 202 

34.  Time — Excluding  Fdkst  ob  I^st  Day. 

Where  a  testator  made  his  will  on  the  sixth  day  of  February 
and  died  on  the  sixth  day  of  April  following,  the  will  was  not 
made  "at  least  two  months  before  the  death  of  the  testator*' 
and  a  bequest  to  a  benevolent  corporation  contained  therein  is 
invalid.    Matter  of  Babcock 434 
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WITNESSES. 

Disqualification   bt   Rbabon   or  CoNFimimAL    Relatior — Bwwbiji 

Attoenkt  and  Cubnt — EzvcuTioN  or  Wnx. 

An  attorney  and  connselor  at  law  who  draws  a  codicil  to  a 
will  and  Is  In  attendance  at  the  formalitieB  of  its  execution,  bat 
who  la  not  himself  one  of  the  attesting  witnesses.  Is  forbidden  to 
testify  in  relation  thereto  by  section  886  of  the  €k>de  of  Civil  Pro- 
cedure.    Matter   of   Frands 28^ 


